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statutes — Legal position of Towns . not regarded as public 
authoiities — Legal position of iiicorpoiated Counties and 
other local ^ corporations — Local corporations regarded in 
law as private’^ rather than as public” corporations— 

Growing recognition of their public ehaiacter— In France * 

and Germany local corporations regarded as public bodies- 

History of the organisation of local units in France— Though 
created by law they have been by law subordinated to the 
central executive— Recent changes — Their effect— History 
of the organisation of the local bodies in Prussia— Organisa- 
tion of the Provinces — The Circles — Police Districts— 
tJnions— Composition of local bodies— A general estimate 
of the Prussian local organisation— Organisation of local 
administration in Austria— In Sweden— In Horway-— la 
Italy— In Hungary— In Switzerland— In tk United 

I ’ ” ^ 
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Staffs of Aweiioa : Tovvji ; anrl Coin* lies'— Cities and Urban 
ar^a',— A general O'.timate - Legal po-ition <>[ Counties and 
Towns and tlieir uitreiaK in An>enea — H^'uaKled as qnnsi'^ 
piiblie«eor]iorat!Oir-j-™- Cuu uiiiisicjpahties regaided public 
bodies*-— One conspqiif lice, e%ci^-5no niteilei^nice by legis- 
latiirer— Intel icren^'e id England (i) hj geneial 

statute or (ii) hv Piivafce lid] legid'Jt.on, mo»e rational — 

Legislative iuteifeience in Amenfan States not alwavs 
well-meant— Ainei loan doeiniie m immunity of local autho- 
rities in lespect of "iuongs comniitted m the peiformance 
of public function.N, a depaituie fium English la’n— (Muni«» 
cipai liability lor tort in America) 157-17S 

Organisation of local adminisiration in India— Oiig in 
of her Provinces in political act^ — Local patiiotism a later 
growth, but not wisely ignored— Provinces legal units by 
force of Parliamentaiy statute, but not corpoiate or 
corporate entities eiren when endowed with legislative and 
executive councils — Indian Ooieinment unitaiy — Districts 
and Divisions mere adriiini^tiative cncmnscrndions — 

(Alteration of Provincial boundaries outside India) — The Dis-*- 
trict Officer : His powers large but to be exercised iii 
accordance with laws and standing orders, has no real resem- 
blance to the Fieiich Fiefect— Subdivisions, Taluqs and 
Tahsils— The Divisional Commissioner : his functions as a 
vetoing authority— Di^cietionaiy powers regulated by 
rules and standing orders — (Small financial resouices of 
Collectors and Commissioners)-- Municipalities and Rural 
, Boards very much State-regulated— A comparative esiiraate 
' of Indian local organisation- - A forecast ]78-I8fi 


LECTURE VIIL 

LOCAL AUTHORITIES (iB^inly self-g’ovBFning^^ 
IN RELATION TO CENTRAL CONTROL 

Local administration and central con tiol— Central 
control may extend beyond the limits of the unitary 
State— what are matters of local and central intereat-l 

No hard and fast line of demarcation betw^een them Origin 

of local self-government— Degrees and measures devolu*. 
tion and motives conditioning them — Instances of largest 
devolution of internal authority-— Self-governing colonies of 
the British Empire— Lord Durham’s Despatch Is an instru- 
ment of political education — Lessons of the despatch ilL 
applied— SelLgovernment the goal of local admimstraiioa--- 
Material obstacles to its attainment — ^Tlie Federal move- 
ment one ^ in the contrary direction — Tendency of unitary 
States until recently towards centralisation— The instrument 
of OentraHsatlon, an organised bureaucracy— The bureau- 
cracy of Oontiiieutai Europe--*-The decentralised ^^squirC'-i 
archy^^ of England““^The Justices of the Peace*^Organs of 
central control in England* the Parliament and Royal Ooirls 
—Bureaucracy eliminated— NoMfity of central adminis* 

Intive control felt after the, laduatrial Rev0!iitioii--lh0 



c*;niioi tieaictl nut idirca^i trail' riuj. jj *jh,j kai itli 

local .self-ffo\(niiaieTjt , 
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' llisioiic cad.e^ oi tlit jjuod'Oii iiiOv^Mnti^L lU id^uiii of 
local self“go\eiiiuicni~“Giowth oi dou.otirc y a deleiiumiug 
catibe — ^Failuie or biiieanciacv the c.iuse of li ^ incioduction oa 
the Coiiiiiii^ni "111 Fiance -In Qoiniaiiy -Feai ol bureau- 
ni&Ly coimiig the tMUbc ui England™ AbubCb of the Fooi 
Law admiiii*lration demonsti ate the need ul cciitial control 
-"Cential coiitiul liow qualihed — Poor La>^ admiiiibtiatioti 
muiQ centialihed than any other huincli ot local go\eiii- 
meiit™"The Municipal Coipoiation Act on llie otliei hand 
icduces contial cuntiol to a minim uiu Public Health Act 
lavouis centialibalion ™Otliei eciitial boaids Iia’^e less eon- 
tiol o\er local budiey -Controi how exeitised — Local authO' 
iities luuo little autonomjj being minutely legulated by 
statutes and staiidmg orders — Local autonomy on the Conti- 
nent thiough absence of legi&iatnc inleiference —Adniims- 
trati\e cuiitroi foimerly exeessn e- -Recent changes favouring 

I decentralisation — Oiigin ol local seli-goveinuicnt in India : 

I lib piesent defects 

What bhoiilcl be local governuienl units - Towns-- 
Concentric local bodies m inial areas-— Danger of confin- 
ing the interest ot the people entirely to local affairs — Ff ted 
lor organising laigei local self-go^einment units — [Need tor 
commiinalising the cential admmistiation— Impoitance of 
securing good men to serve on local bodies — Election laws— 
(Go\GiDmonts by party caucuses —Evils of badly constituted 
electoiates illustrated) — Hatuio and extent oi devolution 
determined by aiea — Special claims of town populations— 
Eiiect oi distance— Of policy— Eesnlting definition of central 
and local interests -An ideal classification which is nowhere 
followed— Matters which are regarded as oi local interest — 
(i) In England, (ii) In India, (iii) In Prussia — Corpoiato 
character oi local units,., 


LECTURE IX* 

JDIRECT CENTRAL CONTROL IN THE 
LOCALITIES. 

Oiganisation of central control in matteiH not delegated 
to self-governing local bodies— instruments of cential con- 
trol in the localities— Gradation of forms of distribution of 
powers between central and seli- governing local authorities 

Distribution of functions between Home Government and 
Self-governing colonies m the British Empire— Powers 
retained by ^ the former— Government’s veto the medium 
through which Home Government may influence internal 
administration— Constitutional practice as to tb© exercise 
of ^ veto — Crown’s power of disallowance— (tlurisdiction of 
Privy Council over colonial litigation# its significance.) 

Crown coIonies~Two types-— -Crown colonies with and 
without representative legislature-^lnd^^Eelitm^ .-of 'the ‘ 
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199-206 


207-208 
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Iloiljf* Grneiiinient with Crown colonies without lepre- 
Miitaine legislatiiies and (ri) with Ciown colonies possess- 
ing repie&entativ'f* Icgi^tatuiesj (in) with India — (joyernors 
m Crown coh iiie^ not antnciats — Colonial iiiles and leguk" 
tions limit Hit* exercise of their discretion — Limitations of 
the powers ol Ciown culonj legislatures — Constitutional 
pi actice as to the exercise of the %eto in Oiown colonies 
with reiiie&enfcatne legislatiiies — Use of the xeto in Ciown 
colonies without repiesentati^e legislainies — Ciown colonies 
really within tiie sphere of cential contiol — Foim of 
goyeiiiinent in tlieio Imieaucratic and unitary — Fedeiation 
of Crown colonic-, mipossihle — Cliaiacter of Ciowii colony 
I buieaiicracies — Mollitiide of regulations to guide then 
‘^discretion’ ' — Resulting ineiiiciency joined with honesty of 
1 administration — The liabit of excessiye lule-making prevents 
vexatious interference — Fiench, Dutch and Geinoan colo- 
nial admmistiations variants of the English Crown colony 
type— French colonies — Inequality of franchise in Fiench 
colonial legislatures ,,, ... ... ... 21C 

Splieie of cential contiol in Federal governments — A 
theoietical diMculty— No practical difficulty in discriminating 
Fedeial and State functions in individual instances— Why 
geneiai statements applicable to all peculiarly difficult — 

Possible dexeloproent of Federal oigani'^ation within existing 
unitary goveminents— Lessons to be gathered from existing 
forms : (i) Distribution of powers in future federations 
should be simpler and more scientific — (u) The Union 
Government should ba\e all necessaiy powers but none which 
can be left to the States — (in) The minimum of powers to be 
reserved to the Union governments — (iv) Reduplication of 
functionaries to be avoided but not so as to make Union 
government entirely dependent on the States — Distribution 
of functions between Union and State governments m (i) 

Auslralia, (ii) Canada, (iii) South Afiica — Selection of agen- 
cies for the execution of Federal poweis as determining dis- 
tribution in practice— Circumstances indispensable to Federal 

«»i<5n ... 218. 

^ Performance of Central functions in the localities within 
unitary States— Local areas for the exercise of central 
functioiib may not agree with similar areas for local 
self-government— Tendency toward unification— Absolute 
correspondence impossible— Administrative circumscriptions 
in India—* Distribution of functions between the Government 
of India and the Povincial Governments, a matter of exe- 
cutive arrangement and not provided by law— Contiasted 
with the distribution of functions between the Union Govern- 
ment and the Provinces of South Africa— Control of Central 
over Local Governments in India contrasted with that of the 
Home Government over the Crown colonies— Opinion of 
the Decentralisation Commission on the nature of the 
control exercised by the Government of India over local 
administrations— Modes of its exercise— Oommissioners— 
Collectors— Stth Divisional Officers and Tahsildars 223.1 

Central functions need not be exercised through indi- 
tidual agents only— It may be delegated to self-governing 
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local bodies — Infcermerliate foiras i;vlieie official agent is 
associated with a local administrative council — the Piefect 
and Ins council in Fiance — The Provincial Go\ernoi and 
ins council in Prussia — The Government President and 
ins councils in the Distiict — The Burgomaster and his 
council ill the Circle — Local representative council with 
official piesident in Holland and Belgium — Similar condi- 
tions repioduced m South Afiica — A study in tendenciej — ■ 
Iliiistiations fiom Eiitish colonial histoiy — Instances of 
direct government — Inteimediate foim.-^ — Cabinet govern- 
ment in Self-goveimng colonies — Executive Councils in 
Crown colonies — Thoir relations wuth the Governor — ^Exe- 
cutive Councils in India — The Council of the Secietary of 
State for India — Counciilois originally colleagues of the 
Go vernoi -General — Subsequent changes — Present relation 
of the Viceroy to his Council — Executive Council of 
Governors oi Piesidencies — Executive Councils of Lieutenant 
Governors — Commissioners and Collectors have no council 
— The first condition of Cabinet government, representa- 
tive legislature, is wanting m India — Executive Councils 
also wholly non-repiesentative ... ... 

The Indian legislatures — Legislative Council of the 
Governor Geneiai, its composition and powers and limita- 
tions theieon — The veto — 'Provincial legislatuies — Their 
powers— Limitations theieon — The veto — Indian legisla- 
tures cannot Take away the light of British subjects to 
sue Government — Concuiient powers of legislation of the 
Governor GeneiaFs council and the local legislatures how 
exercised in pi actice— Essentially subordinate position of 
Indian legislatuies, though in respect of legal competence 
sovereign within their lespective spheres 


LECTQREX. 

ORGANISATIOM OF THE CENTRAL 
EXECUTIVE. 

The Supreme Executive md Executive Councils. 

Organisation of the central executive in every country, 
the product of its history — Common starting point an 
absolute King-Beginning of Council — A third competitor, 
the People, i. e. the Many — ^The Buie ot the Many in 
Athens, impossible of reproduction in modem States — 
Organisation or rather want of it in Republican Rome — 
Centrally controlled bureaucracy of Imperial Rome 
and Hindu India — Were there Executive Councils of the 
Emperors f— Advisory councils of Feudal and post- Feudal 
Kings — King (or President) and Council, common ele- 
ments of modern States 

Executive almost everywhere single-headed— Switeer- 
land, but not the German Empire, an exception— Prero- 
gative powers of the Supretiie Executive *degar in charac- 
ter in Eogland‘^Crawn’s pdtrers in India, constitutional 
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aiitl 11)4 ik i.'tac tlie GovCiiiiueiil of fndw the despotic 

pieto^ati^ps oi tlio Moeliel E’iipoi«,i and othei Indian 
"'Power ul Parli* itienl to lej^ulato and cot down 
preiogatue— PoW' i iiow fai p«>fc.bes&cd hy Colonial Icgis- 
Liiures and b> the Indian legiblatnieb— Such power 
absolutely necusiaiv tor good guvennueut in the colo- 

B«» *•'» .*• •• 2dU"*2o5 

E\t‘cuii\u UiU^t lutiuiatid) Ih' subordiiiah‘d to Itgis 
ktme.^ Ill ail coaiitries —Legi^iatiiie why hound to be tlie 
reguiatui oi the ad lUinist ration in iiiodein Statcb- — Nevei** 
ihcless concentration of laigr dibcretionarj powers in a 
centiai executiv*) easeiitiai to good goveiniueni -“Problem 
o| modem aduiinistraiion how to pierent misubo of these 
poweis — Ctilitj of ad\iboiy coanails c\ea attei control ol 
executive lias passed to a iepresentati\e icgibiatme — 

Advisoiy coum lib in Germany — The reoigamsed Conned 
of State 111 France — Wiiat stands for private and local 
legislation in France is done by Council of State— 

English Ikivy Council— Gov einoi s Conncii in British 
colonies, modelled tlieieon, are advisoiy -“Councils m the 
States ot the Amei lean Union, though originally advisory, 
have come to be contiolliug bodies -The Bundesrath 
ill Geimany: its lolations with the Emperor- Cabinet 
gaveriiiiient the necebsaiy outcome of a government con- 
ti oiled by a lepresentative legislature- — Its met easing pic- 
yal0nce“~-lts unconscious evolution in England— FTon-Self- 
goveining Crown colonies with representative iegislatiiie, a 
recognibed anomaly — Government may be ikriiauientary 
without being Cabinet government, btit this too a lempoiary 
phase — Essentials of Cabinet gov eminent— Is a Cabinet 
council advisory only ^ — Its lelations with the Piemiei — 
all ministers (‘Utitled to Cabinet lank, but Cabinet mioisteis 
must be heads of important dejiartments of State to seciiio 
Parliamentary control over them— Collective responsibility— 

Each ministei has independent ebargo of a department : 

Cabinet government therefore not collegiate— Its geneial 
cflect— Its imperfect rcaliStition in other countries except 
Belgium— Cabinet form of government the goal of all eonbtU 
tutional government— Eclations of the King and the Premier 
in England— King the permanent and Premier the political 
chief of the United Kingdom— Why an elected President 
cannot fill this position e<|ually ellectively, nor a Viceroy 
unless texm indefinitely extended— Why term cannot be 
extended ... 2554bS 

Cabinet govornment the only possible form of govern** 
toetits consistent with the rule of law, m a smgle-headed 
administration with a legally Irresponsible chief — First step, 
legal responsibility of ministers — Eesponsibiilty for policy 
to law-making body necessarily follows ^65*269 

Appreciation of the American non-Cabinei government 
»*-Hon-cabinet government more compatible with an elected 
ihm a hereditary chiefship — Origin of the American form 
of government, why It is non-Cabinet — Origin of the State ' 
goternmente with their weak executive— Political salvatioh ^ ' 

,0 , the States due to creation of a National Federal govern,* 
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liieot whicli origmall? impotent wisely been inffernl to 
glow strong— The Obiet Eseciitire is re-^ponsible to the 
people through Lis clectioii, thoiigii not to the legishituie 
feimilaily elected— Bat Ibi the protection oF the Fedf^ral 
govermiient, State goveinments would ha'te bad to develop 
a strong eiecative 

(Character of American colonial aduinnstiation — 
Eeseinbiaiice to Biitibh , Crown colony government with 
repiesentative legislature— Final phase of such govern ments, 
a State within the I iiiion— Promise of independence to the 
Philipme Island^) 


LECTURE XT 

ORGANISATION OF DEPARTMENTS 
(In t!ie Central Execative.) 

Organisation of departments deteimineci by the natiiie 
and kinds of woik to be poifornied — Varieties of woik of the 
central executive ; (1) Legislative powei — The veto-*” -Its 

utility in coiintiies where there is much class antagonism — 
(2) Diplomatic powder —Par tieipation by a chamber oi the 
whole legislature -{?)) Military power— I niiucnce of Icgisln- 
tiire- -“State of sipge” (4) Judicial power- Power of 
pardon -(5) Administrative po«er : (i) Power to oiganise 

departments and offices -Crowing control ot the legislature 
through the power of the pmse, e, g, in England- - Should 
departments he organised by the legislature or the executive/ 

— -(li) Control ovei the pe^^onml oi the seiwices — Legislative 
encroachments on this power-- (iii) Ordinance powei — 
<6) Auxiliary poweis : (i) Financial — (ii^ Direction of colo- 
nies — Besulting classification of depaitments — ^Whether 
subordinate governments can have* (o^) A department of 
torelgii affairs — (b) Of defence — (c) Of customs — Depart- 
ments of internal affairs diffeiently organised m different 
lountries— Their significance— All departmental heads 
lot ministers — Qovernmenfc by departments makes co-or- 
linated administration diificult — Collegiate administration 
las nevertheless to give place to departmental— An Indian 
llustration— The manner m which the Viceroy’s Council 
forks— The woiking of the English Cabinet— Council of 
Ministers on the Continent— In France — In Germany- 
general dnft of modern administration towards bnreaucra- 
y— (The Administrative Code of Illinois) 


26G-270 
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LECTURE XIL 

ORGANISATION OF OFFICES AND 
SERVICES. 

Organisation of offices — Single-headed or collegiate— 
Organisation oi services — Diffeient systems suited to 
different services— Salaried and honorary services— Pei ma- 
nenfc and lotative services— The “spoils system” of the 
United States and Italy— Its evils 

Permanent paid seivice habitually subjected to lay 
contiol in England ns a safegiiaid against bmeaucracy— 
Defects ot professional seivice: (i) From the point of 
views of efficiency — (ii) From the political point of 
view— Its attempt in England to influence the electorate — 
Suggested remedy — How met in Yictoiia — The Prussian 
bureauciacy— Does not control, but is controlled by Govern- 
ment— -Bismark’s measuies against its abuse in the interest 
of a class- — appreciation of Prussian bureauciacy— -Control 
of the administrative courts — The Austrian bureaucracy — 
(The Russian bureaucracy) — Dr. H A. L. Fisher on the 
Indian Civil Service — It controls the Government — “A 
rigid system of administrative caste” — Esprit de corps ^’’ — 
The way out of it — (Fallacy of the argument that the 
Indian and Colonial services furnish a training ground for 
lulers) — The inheient drawbacks of all buieaucracies — It 
lends to make the population unpatriotio, if not revolu- 
tionary, and accentuates class antagonism 

Permanent professional seivice indispensable to modern 
progressive administration — How it should be conti oiled . 
(i) Subjection to disciplinary control by the higher ad- 
ministration — (li) Subjection to popular control — (iii) Sub- 
jection to law — (iv) Elimination of pationage — Internal 
regulation of sei vices whether should be by law or left to 
executive discretion — (1) As to elective offices— Qualifica- 
tion tests should be laid down by law — Laws penalising' 
corrupt practices at elections— Necessity of political educa^ 
tion to cope with apathy and couuption— (2) As to 
appointive offices ; Regulation by law needed to eliminate 
the evils of patronage — ^The examination system : (i) In 
Prussia— (ii) In France— (iii) In England— (iv) In the 
United^ States — (v) In India, — ^“Reserved appointments”, 
theoretical iy, but not in practice, open to Indians — The 
Provincial Civil Service-Special services 

Present day tendency to check abuses of patronage by 
statutory or administrative rules — Direction and promotion 
of officials must be left largely to executive discretion, as 
also removal. 
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B. LEGAL RELATIONS. 



LECTURE XIIL 
OF THE STATE. 

(0 Introductory. 

Legal relations of fanctionaries — Functionaries classified 
for the purpose— The State as subject of legal rights and 
duckies. •«« •«9 «•* •$. 


(ii) Legal Relations of the State. 

Can Government be a litigant in its own courts ? — 
Practical answer to a practical question — -Recognition of 
the juristic personality of the State obtained on the Con- 
tinent of Europe but not m England — ^Mr. Maitland on 
the failure of English law to lecognise the corporate 
character of the State — King viewed as a ‘‘corporation sole”, 
a futile substitute for the true theory — Lack of a scientific 
general theoiy partially made good by positive rules of law 
and practice in Anglo-Saxon countiies — When State may 
be impleaded in courts under English common law — It can 
sue as of right, but is suable only by permission — Remedy 
against State by petition of right in what cases available 
in England — Petition of right does nob lie for torts of 
Government or its agents — The fiat and its significance — 
For torts agents of Crown personally liable — How may this 
make State responsible indirectly — Remedy more restricted 
in America — On the establishment of the Republic, petition 
of right lay to the legislature — ^The Court of Claims 
and the Federal District Courts now entertain peti- 
tions against the Federal administration — Ko petition of 
right necessary in India and certain British colonies where 
remedy by suit available under statute — -Statutory actions 
against the State in British colonies and the United States 
classified ; (i) Remedy in special cases — (ii) General 
right to sue given how restricted by interpretation— Remedy 
as a rule denied in le^/pect of “governmental acts” — • 
Immunity extended m America to boards and corpora- 
tions — Remedy in Scottish law — Remedy in India— Suits 
which formerly lay against East India Company — ^What the 
Company could be sued for— Acts done by it in the exercise 
of its delegated sovereign powers — Claim of immunity 
in respect of such act, when illegal, at the suit of a British 
subject, not sustainable on principle — Indian decisions to 
the contrary of questionable authority — ^Defenc^ that act 
complained of “act of State”, when admissible according 
to the English constitutional law applicable to India — 
Immunity for ‘governmental acts” not strictly “acts of 
State”— Governments suable on the Continent as Fmm and 
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also for '‘acts of adnainistration'’ but not for “acts of 
ffovemmenf What are of government” hat^aie 
*‘acts of administration” — ^Thej covei “private law as 
well as political acts of G-o’iernmeDt — ^In what cases pecuni- 
ary claims arise-™-Relief for abuse as well as over- 
stepping of authority"— A eompaiative estimate or Amen- 
can and Continental law — The foimei fai less liberal than 
the latter— Indian law as eironeoiisly interpreted in some 
decisions less iibeial than American oi English Jaw— 
Indian law coiiectly inteipreted should be more Iibeial 
than Continental 01 English law 

Is the English law immunity of the Htate for tort justi- 
fiable on grounds of public policy—- Views ^of Maitland 
Of Miller, J.5 of the Supreme Court 0! the I uited States 
No real giouiid !oi appicliendmg senous consequences 
from admitting such liabilit} — -Not all public servants 
agents of Government — Goveinment oi India a juiistic 
person by statute — Can an act of a public seivant m India 
be considered to be idt7Cf, vn^es of the Goveinment 5^— 
Comments on Sliitalhct jctn y, SecvetaTi/ oj State and ^ohm 
Glmndei Dey v. Sccretarij of State^-Him leading of sec- 
tions 42 and 68 0 ! the Government of India Act of 1858 

Need for lecognisirg the coiporate charactei 01 In- 
dividual colonies and dependencies of the Biitish Empire, 
of the Imperial Government and of the Government of the 
United Kingdom — Australian Commonwealth and States 
incorporated by local statute. — New Zealand judicially 
denied corporate status — Mr. Salmond’s theory of plural 
personality of the King examined— Ti ue solution — Legal 
position of the States m the ximerican Union .. 

Privileges of Goveinment as a litigant . (1) In Eng- 
land — (2) In India — Common law prerogatives of the 
Crown in India— Indian statutory provisions relating to 
procedure^ — Suits and executions against Government; 


LECTURE XiV. 

OF THE SUPREME EXECUTIVE 

Cabinet government a compromise between a single- 
headed and a collegiate Siipieme Executive — Legal ii res- 
ponsibility of the Chief Executive essential to all govern- 
ments but need not be absolute — ^Absolute irresponsibility 
of Sovereign Kings and Assemblies — Eeduoes itself to legal 
irresponsibility when the King becomes holder of an office — 
Instances ; (i) The Consuls of Home — Qualified nature 
of their immunity— (Liability of Ronaan Magistrates to 
impeachment for crimes and arrest for contumacy by 
Tribunes during office) — (iij The Pi esident of the United 
States of America— Qualified nature of his irresponsibility— 
The descent from absolute to qualified irresponsibility not 
easily accomplished when Chief Executive remains Iiere^tarj 
—Absolute Irresponsibility 0 ! the King why questioned 
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in Feodal nionaiclues — Ack now] edited irie |M0iisikjil3iy 
of the King in England contradicted bv in', cr^ionation 
oatli—RecoiiCiliation ot the conflict by English lawyers, a 
tTiiiiiiph of dialectic and common feense — Rcsponsifuiity of 
ministers dednced froai the ii responsibility ot the King — 
Impoitance of the disco'veiv^ — Spread of the doctrine almost 
everywhere except in the I’mted States, even in Republican 
countries-— (Aie subordinates corrying out the illegal oid<^rs 
o[ the Piesident ot the [Tinted States immune fiom action ^ ) 
Reason why the anomaly is tolerated m tlie United States 
— Kot favoured in the Latm American Republics or by 
Fiance— Mmisteruii i esponsibihty in Fiance , . 

Legal position ol Governors Oeneral, Govcinors and 
Viceroys in Eritidi colonics — feiidency to make them 
legally iriesponsible, if wairanted by English constitutional 
law — CTOveinois and Viceioys must equally act within the 
law — Ceitain lush decisions to the contiaiy not appro\ed 
by English judges —Mr Tarnnghs summary ot the law 
ciiticised — Legal position of the (lovernor (Teneial of India 
— Statutory immunities of the Goveinoi General, Governors 
and then Counciliois m India , Their origin and limited 
scope — Power of Indian legislatuies to extend them — Legal 
position of the Goveinor General compared with that of 
the President of the United States — Power of Goveinor 
General in Council to give immunity to subordinates 
cairying out then written ordei — Its limits — Logai position 
of Governors in Ciown Colonies— Goveinoi s and Governors 
Gcneial like other officials not personally responsible foi 
breaches of contiact made by them for Government and for 
wrongs of subordinate officials — Statutory immunity of 
Members of the Secretary of State’s Council and ot the 
Secretary of State. 

Jurisdiction of ordinary courts wholly or partially 
excluded in trials of the American and French Presidents 
for treason etc. — Impeachment for ciimes only and with 
sanction of Lower House — Impeachments in England did 
not exclude jurisdiction of courts and not confined to trials 
for crimes or to tiiais of high officials only — Original purpose 
of impeachment*— Its later use to enfoice the responsibility 
of Ministers to Parliament— Why it has fallen into desue- 
tude — 'Procedure open to abuse — Courts of impeachment 
independent of legislature set up in other countries to 
prevent abuscj but not in France, m the United States 
and in the Argentines — Procedure for trial of Presidents in 
other Latin Republics of America — ^Trial of Governors of 
the States of the American Union — Impeachment of ooionial 
Governors und high officials in England practically obsolete. 

Inviolability of the State and the Supreme Executive — ^ 
Treasons originally confined to enemy acts against the State 
by a subject and punished by single acts of State — Composi- 
tion lor a King’s life in Early Anglo-Saxon law — Treason 
law of Alfred’s time implies inviolability of King’s person- 
inviolability of the persons of the Magistrates in Republican 
Rome — Inviolability of the King a necessity in early, 
polities*-! ts undue extension later ip. both Rome ^nd 
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modem European monarchjes — Penalty for treasons in 
Feudal Europe— In England — Complete identi^cation of 
the State and King for purposes of the law of treason — Re« 
emergence m recent times of tieasons not connected with 
the King’s peison — Recent amelioration of the law of 
treason in England-— Minor offences against the person of 
the King made misdemeanours — Mispiision of tieason — 
Sedition law of England — Other treasonable crimes — 
Treason law of the United States uninfluenced by English 
tradition — No offence against the person of the President 
is treason — Other offences against the State crimes not 
treason — Treason law of British colonies and dependencies 
— English law how far applies in different classes of 
colonies — In India — (i) In the Presidency Towns — (ii) Out- 
side — Treason law (i) In Canada, New Zealand and 
Australia — (ii) In Asiatic colonies — (lii) In the West 
Indies— (iv) in South Afiica — (v) In India. — Offences 
against the State in the Indian Penal Code include per- 
sonal injury or the threat thereof to certain high 
functionaries — Offences against the person of the King 
not dealt with in Indian enactments— English treason 
law touching the King’s person probably applies in 
India 

Treason law (i) of France — (ii) of Germany — (Hi) of 
Italy (iv) of Spam — Oomparatiye estimate of the treason 
laws of the world ... * 

Irresponsibility of the Chief Executiye does not gi?e 
his wrongful act legal validity — Acts of the irresponsible 
Chief Executive may be collaterally attacked in courts 
of kw ... ... ... 

Legal position of Executive Councillors — (i) In India, 
(ii) in Germany, (iii) in Switzerland. 
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LECTURK XV. 

OF MEMBERS OF THE LEGISLATURE. 

Intimidating the legislature regarded as a State offence 
in some countries — Privileges and immunities of legislators 
sufficient to constitute a status — They have originated in 
England and in quite modern timtss — How far necessary in 
the public interest— Freedom of speech and debate— Freedom 
from arrest— How won— (1) Freedom of speech and debate 
-1399-1407— Strode’s Act, 1512 — 1541 — 1629— (2) Free- 
dom from arrest— 1404— Ferrer’s case— Commitment for 
breach of privilege, 1543— 1642— Extravagant claims of 
privilege arbitrarily enforced by summary commitment for 
contempt— Courts powerless to grant relief— (Subserviency 
of courts to Parliament in the 18th and the 19th centuries) 
—Extreme casc®--^ Duration of commitments— Present 
latent (i) of privEege of freedom of speech, (ii) of privEege 
of freedom from arrest— Dumtion of the privEege— (Hi)' 
Privilege of commitment for brwh of privEege-*-(iv) Right - 
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of the House to piovide foi its rlue eouiposifciOA — (t) Iiigut 
to regulate its own proceedings — (vij Exemption from 
ser?ice on juries— '(vii) Power to withhold publication of pio- 
ceediDgs — Piesent ^tate of the law in England — Pai Iianien-- 
tary privilege in British colonics — Parliainentaiy privilege 
in India does not exist — Legislative Councils of India ha\ e 
no control over their own composition and proceeding but a 
limited contioi over rides of business — Mexnbeis of legisla- 
tive councils in India have no legal character — Parliamen- 
tary piivilege in other countries borrowed flora England — 
Points of agreement between the laws of different countries 
— (i) Freedom of speech and debate — (pi) Freedom from arrest 
and prosecution — Members of legislatures triable only before 
the Supreme Court in Holland and m Spam — Liability to 
impeachment for ofhcial crimes in Mexico — Parliamentary 
privilege in the United States — Membeis not liable to 
impeachment as m Mexico — Power of Congress to deteimme 
its own composition — Expulsion of membeis — No legal 
liability for non-feasance or iiial-feasance in office 


LECTURE XVL 
OF JUDICIAL OFFICERS. 

Distinction between function and status — Independence 
of the judiciary as a condition of the ‘'rule of law^' — Its 
origin in England — Its absence in the Homan Empire — 
English judiciary radically difierent from the Eoman — The 
judicial system m monarchical France — Feudalisation of the 
judicial office, which in consequence becomes saleable— 
Eesultmg independence of judges — ^Other less desirable 
consequences : heritability of office and the system of judi- 
cial fees — Judicial system of the Hevolution — Elective 
judges— Judges made appointive and removeable by the 
constitution of 1800 

Judicial system in England — Its main features: (I) 
Power to establish and organise courts now belongs to 
Parliament — ^Power to establish courts by prerogative m the 
colonies. (II) Independence of tenure of judges and magis- 
trates— Life tenure in judicial offices in fact though not in 
theory, as to the lower judiciary — Hierarchic organisation of 
courts as a security against executive interference — Salary of 
judges- — Conclusive value attached to judicial pronounce- 
ments — ^Its effect. (Ill) Trial by jury — The lay element in 
judicial administration — Its value — How eliminated in Rome 
and monarchic France-— Combination of lay and expert ele- 
ments In judicial administration in England, not an isolated 
phenomenon — Why not likely to be abolished in England — 
Not applied in petty cases — Less suitable in civil than in 
criminal cases except in cases of slander, libel,, etc. — ^Differ- 
ence in method in civil and criminal trials— Judges’ powk to 
require a special verdict in civil, but not, except $t'ibe 
option, in criminal cases — Sistorfd eentroversy' .W 
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respectnc provinces oi* jiiflgc and |uij in sedition tiials— 

Adoption of tlic system of juiy tiials in otlief countries 
(TV) Imoiunity of jiid2,es and jurors, an esceptioii to the 
general lule as to legal liability lot misfeasance in ofiice— 

Immunity not) absoiute — -Liability to criminal piosecution 
of judges for iiiiscoiiduct m odice — Cnminal liability of 
judges'for acting m excess of or maliciously withm jurisdic- 
tion — In cases of judges of couits maitial — In cases of 
judicial officers propei-— Civil and ciimiDal immunity of 
jurors— Civil immunity of judges (1) for acts within juris- 
diction, (2) for acts outside junsdiction — Ciiil immunity of 
magistiates and justices of the peace — Immunity of judges 
ia Rome more restricted — Remedies available against j udges 
in England — (V) Powei of commitment foi contempt— Its 
origin — Power inheient in King’s Courts only--Couits of 
Recoid have this power as Royal Courts — Natuie of the 
power of commitment — Contempt of court, a misdemeanour 
punishable m the ordinal y way or ]>y summary commitment 
— Contempts of courts not of recoid summaiily punishable 
by the King’s Bench — Power of summary commitment liable 
to abuse — Various views as to its rationale — (1) Black- 
stone’s — (2) Wilmot J2s — (3) Recent opinions. (VI) Spe- 
cial protection of crimmai law. ... ... 392 

Judicial system of India — (I) Power to organise courts— 

Couits established either under Paihamentary chaiter oi by 
local Indian legislation — Constitution of ci\ul and ciimmal 
courts other than Chartered High Courts — Special courts 
under the Defence of India Act, a tempoiary expedient — 

(II) Hieraicbic organisation of the Indian judiciary — 

Tenure of office during pleasuie for (1) High Court judges, 

(2) judges of other civil courts, and (3) ot criminal courts 
— In fact it is for life — Public Servants’ (Inquiries) 

Act — Promotion and tiansfer of judges. (Ill) Jury tiial 
in India in criminal cases only and that also restricted with- 
in narrow limits— (IV) Immunity of judges and jurors in 
India — Criminal liability for judicial misconduct of High 
Court judges — Judges of the High Court not liable to arreKSt 
or fmprisonraent by the Original Side of the High Court 
and Presidency Small Cause Courts — Cumin ai responsibility 
as a public servant — No prosecution without Government 
sanction — ^Criminal responsibility for consquentia! injuries — 

Civil responsibility ot judicial ofiiceis in India — Act XVIII 
of J850 — sanction of Government is necessary for a 
civil action — (V) Power of committal for contempt — Courts 
of Record-Presidency Small Cause Courts — Other Courts 
—Power of Chartered High Couits to commit foi contempt 
of themselves and of Mofussil courts— Power of Presidency 
Small Cause Oourtg-— Power of other courts — (YI) Special 
protection of criminal law, hardly any by statute, but exists 
under common law in so far as it applies — Is contempt of . 
court a common law offence in the Mofussil Application 
of common law outside Piiesldenoy towns. ... ... 410- 

In the United States : (I) Organisation of courts,— 

(II)i Tenure of jndges — Election of ^ judges, objections to — 

(IIIJ Assault on a Judge; a mime against justice 
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Ib other countries— Their debt to Eoglaad : / Ij Oigii» 
uibation of couits— (II) Tenuie of judges — Piouiotion md 
transfer— (III) Jury tiial— (lY) Immunity of judges otc. 


LECTURE XVIL 

OF MINISTERS AND HEADS OF 
DEPARTMENTS* 

Their responsibilitj before law* 

Legal responsibility of minibteis distinguished from 
their political responsibility — The piinciple of ministerial 
responsibility formulated in non English contiitutionSs 
borrowed fiom England wheie it is natiiial— On the 
Continent it is an exotic planted in an uncongenial 
soil — General iiile on the Continent ofhcers should not 
be sued without the leave of the State — The doctrine of 
ministerial responsibility, the first breach m the privileged 
position of oiBcials on the Continent — Legal lesponsibility 
of officials geneially, as it exists to-day on the Continent — 
Power of State to assume lesponsibiiity for the officials^ 
act and have it tried before an admmi&tiative court — 
“Raising a conflict^’ — Functions of Couits of Conflict or 
Competence — Unsatisfactory ’working cf rnmisteiial lecpon- 
ponsibility on the Continent-— -“Acts of government” ex- 
cluded from judicial examination allege thei — Criiomal 
lesponsibiiity for acts other than “acts of government”, 
at first imperfectly realised in Prussia, through the institu- 
tion of public piosecutors and competence couits, both 
creatures of the ministry — Recent impiovements — Pro- 
vision as to impeachment of ministers m the Prussian 
constitution, nugatory— Theoietically unrestricted, the cii- 
minal liability of officials in France cui tailed by the 
institution of public prosecutors — Ministeis not triable 
before ordinary courts, but impeachable — Impeachment 
displaced by Parliamentaiy responsibility of mmisters — 
Impeachment trials chiefly lelied on by nations to enforce 
criminal responsibility of ministers — Courts of impeach- 
ment outside England and the United States — Criminal 
prosecution of officials in Switzerland with consent of Federal 
Council or Assembly — Civil liability of officials m Fiance 
for “personal acts” — In Germany also civil courts will refuse 
to try case, if act found to be ‘ official act” — Remedy m 
ordinary courts for personal wrongs only — In Austria - 
Limited character of the relief available in administrative 
courts — No civil liability of officials foi personal wrongs — - 
Provision as to impeachment of mmisteis nugatory — Similar 
conditions in Italy except that ordinary courts en certain 
administrative eases — personal liability of officials — Pio- 
cedure in Switzerland — Suit against officials to be preceded 
by appeal to administrative authority’-^State assumes res- 
ponsibility when suit against Federal Judge or Councillor- 
Criminal responsibility* " 'j.v 
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Lf*gai re«5Spoiisibilifey of official^; in Eogland, ci?il and 
criminal— State necessity no defence— officers no better than 
private indi?iduals in English law— ‘‘Eesponsibilitv,’*' not 
^''privilege/’ the keynote of the law of officeis in England 
-—Common law crimes of mal-feasance in office— Are miQis-- 
ters exempt fiom criminal proceeding m ordmaiy courts ^ 

Liability to impeachment for these and other crimes— Im- 
peachment made obsolete by Parliamentaiy responsibility 
of ministers” — Civil liability of mmisteis the same as that of 
other oliicials— ISFon-liability upon contracts concluded on 
on behalf of Government — Remedy when officer trustee— 

Civil liability for non-feasance and mis feasance m office— 

Officers^ if may be sued m their “official capacity,’^ except 
under statute '^—Superior officer not liable for torts of subor- 
dinates- — Exceptions— Mr. Todds statement of mmisterial 
irresponsibility examined — Why instances of actions against 
ministers so rare — English courts ready to mteifere with 
corrupt exercise of even discretionary powers — English 
principle of unrestricted legal responsibility does not lead 
to vexatious actions — If it did, leave of legislature would 
probably be made necessary for initiating action — Criminal 
proceedings against ministers in Prance and the IJnited 
States only by way of impeachment ... 433- 

No remedy in England in cases of erroneous exercise 
in good faith of official discretion — Such remedy available 
only through administrative courts on the Continent — Eng- 
lis system nevertheless superior— It secures stnct adherence 
to law by officials and keeps down official arrogance — 
Responsibility of officials in the United States — High offi- 
cials how far specially piotected by the law of crimes 

Ministers and high officials do not constitute a separate 
status, yet require separate treatment on account of their 
Importance and to illustrate the doctrine of ministerial 
responsibility — The present lecture covers cases of officers 
generally to a considerable extent.., ,,, 40 q„. 


LECTURE XVIIL 

OF OFFICERS GENERALLY. 

Legal relations of officers are either (i) toward their 
employers, or (ii) towards the public — (1) The official rela- 
tionship, its nature— -Naturally extra-legal m personal 
monarchies (1) in the Eotnan Empire— (2) In the Mero- 
■vingian monarchy— (3) In England— Official tenure tends 
to become legal in Feudal gOTemments— Hereditary and 
purohaseable offices in France- Later distinction between 
purchaseablo and non-purehaseable offices due to monarchic 
inflaeuce— Officials under Napoleon remoTeable— Sale of 
offices made a crime in England— The passing of hereditary 
offiees--Legal tenure of officials in Germany, a relic of 
Feudalism — Traces of Feudalism in English practice though 
not in English law— Tendency of official tenure to be legal 
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in repiiljlican goi’eraments * fl) In Greece and Eepublican 
Rom0-™'(2) Ifl England— Why in England general iiile of 
removeable tenure sLill retained— Powei to chfemisi^ raiely 
exercised in piactice but letained in law for the contiol of 
the Civii Service — (3) OlHcial tenure in America— Oiigni of 
the ^‘spoils system'’ (d appointment by lot in x\thens)— 
Now generally condemned and sought to be eradicated — 
Real nature ot official lelationship^ not one of contract, 
but of status— Is it modiGable by contract '’—Not la Eng- 
land— Claim for arreus of pay and pension if legally 
maintainable in England — >The law of official tenure in 
England summarised — -Tln‘ law of official tenuio m the 
United States— Tenure of coiporate office, contrasted with 
tenure of office under Government — The law of tenuie of 
Goiporates offices — The law of official tenuie in the British 
colonies— The law of official tenure in India — Legal value 
of the Secretary of State’s “covenant'’ with the members of 
certain services— the Public Servants (Enquiues) Act 
examined — A comparative view of official relationship m 
different countries — Legal and extra-legal tenure of office 
— Obligation to accept office — Piogiess of voluntarism in 
modem times— Acceptance of honoraiy offices made obliga- 
tory by statute — In England and Ameiica — Acceptance 
not obligatory in France — Obligatoiy as to honoraiy service 
in Germany — Should acceptance of honorary services be 
made obligatory in India— Compulsory service m Imperial 
Rome 

II Officers’ lights — (a) Right to office, how enforce- 
able in England — In America — In India — On the Oontment 
of Europe — (b) Right to resign if exists — In the British 
Empire — In America — In France and Germany — (o) Eight 
to promotion — (d) Eight to compensation — Pensions if 
legally lecoverable — In India — Bight to compensation how 
enforced on the Continent of Europe 

IIL Officers’ duties — ( a ) Duty of good conduct 
enforced by office discipline — In Germany — In England 
and America — In India — Government Servants’ Conduct 
Rules — (b) Performance of official duty enforced by office 
discipline and also by penal law — The latter more in evi- 
dence m England and America than on the Continent — A 
suggested reason— Mal-feasance in office a common law crime 
in England — Paiticular acts made crimes by statute in all 
countries — -Crimes of abuse of official powers — In England — - 
In India — (c) Duty of obedience — Need of discipline — The 
danger of a disciplined service not subject to law 

lY. Necessity of subjecting officials to law, admitted 
everywhere in theorjj but not fully realised in practice on 
the Continent — The plea of “6 bate necessity’’ analysed—* 
Its inadmissibility in England makes for the of law” 
— Indirect way in which immunity of officials is secured in, 
India in some cases— Position in Amei:ica — Nc adminis- 
tration in accordance with law when Government^ servants 
cannot be sued without State’s sanction — Necessity of sanc*- 
tion replaced In the Continent of Europe by the insfcitutidn 
of administrative courts — Offiolak freed from personal ^ 
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ypN|ffni when pioceedmg' ailowi^d agaia^t the State • 

Ihif not la EiigL'ind-^Eogli^h aad Contineatal iiiles con®* 
frsw>c!-^- Officials liable to einninai actions in the ordinary 
foarts on the O^ntinent but prosecutions conti oiled by 
fbivernmeni— Piitdic prosecutors oa the Continent and Id 
Englaacl” — la Arueiica — -Evils ot the monopoly of piosecu« 
tion by public prosecutois — iJiflerence in the relation of 
officials and the law m England and on the Continent— 
An illustration— ‘iState of siege” m France, unknown to 
English law— Legal position of civil and military officers 
participating in the soppiession of iiots in England — Its 
implications— ‘‘State of war”, and the legal position of the 
rn liltary aiithoiities in relation thereto 

Power of Government of India to proclaim a ‘‘state of 
rebellion” and try certain offences by special courts not sub- 
ject to review by High Courts — Officers and soldiers taking 
part in the suppression of riots not criminally responsible 
for acts done m good faith and may nob be prosecuted for 
other acts without Government sanction — Supeuor Govern^ 
ment servants can be prosecuted for crimes committed in 
the discharge of public functions only with Government's 
permission and then only in a manner to be determined by 
Government— Civil liability of officials in India how affected 
by statutory grants of powers to interfere with subjects’ 
rights coupled with grants o! immunity from action for 
erroneous or wrongful use — Permissible grants of immunities 
to public servants—Imm unities of the Chief Executive, of 
legislators and judges necessary in the public interest — ■ 
Immunities of ministenal officers in England — (a) When 
acting under warrant or order of superior courts — (b) When 
acting under warrant or order of other than superior courts 
—In America — Are military person exceptions ’ — In India 
■ — Different rules in regard to civil and ciiminal immunity — 
No immunity in general of officers other than those already 
considered — When special injury necessary to sustain action 
— Breach of discretionary duty when actionable — Superior 
officer not ordinarily responsible for torts of subordinate— 
No liability in respect of contract on behalf of Government- 
Public Authorities Protection Act of England — Its scope — - 
Similar proteetiou in India — Notice of action — Other privi- 
leges— Limitation 

V, Special provisions of criminal law to protect officers 
— In England and the United States — In France and 
Germany^ — ^In India— Bight of private defence how qua- 
lified when wrongful act that of a public servant— Eesistance 
to illegal acts of public servants when offence and when not 
' — Eesistoce of illegal act of public servant in itself not 
offence, but only on account of its consequences being in 
excess of the right of private defence 

YI. Legal position of officers & fmto — Legal position 
of person holding office created under an unconstitutional 
statute ' I ' f 0 1^0 
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LECTURE XIX- 

OF MILITARY PERSOMS. 

Ihe military status as distinguished from tlio ordinary 
official statuS""™?aitia! loss of civil rights— Hi htarj peison? 
governed b} a special code of militniy law — Development of 
military law— Ohaiactei of military law in England at 
the present day- -Seveier and rnoie snmmaiy than civil law 
—Military courts a specialised variety of administrative 
courts in fact in England, though in tlieoiy affiliated to the 
superior civil courts — Issue of preiogative Wilts against 
military courts and officers— -High Couit never uses these 
writs to Intel fere with matters of militaiy discipline— Action 
for damages foi wrongful exercise of military authority when 
maintainable — Criminal pio&ecution for abuse of military 
authority— Mihtaiy law is law though it sensibly dimmishets 
civil rights— Ooncui rent juiisdiction of militaiy courls over 
civil offences — How exercised — A soldier in England is 
subject to ail civil duties— Unhappy situation of a soldier 
asked to quell a not — Why not relieved against — Tmmu 
nities and protections of military peisons concerning the 
discharge of their official duties ... 

The military law of India — Militaiy pnvileges in India 
—Relation of civil and militaiy coiuts m India not defined 

Exclusive subjection of soldiers to military law and 
courts more complete on the Continent — French and Swe*» 
dish military law now resembles the English —Scope of 
military law in war equally extensive in all countries — 
Jurisdiction in cases of civil offences in times of peace how 
ordered in different coiintnes— Trial of joint offences by 
soldiers and civilians. .. "... 


LECTURE XX^ 

OF LOCAL AND OTHER PUBLIC 
CORPORATIONS. 

Corporations as a subject of philosophical and historical 
study— ‘Personality^* of corporations — Corporations onl^ 
natural persons in archaic society— Later recognition of 
individuals as legal persons while corporate personality 
comes to be regarded as abnormal — Corporations regarded 
as abnormal persons but not apparently as mere creatures 
of the State in Roman law — B^eudal order forced to make 
room for communes— How communes came nevertheless to 
be regarded as artificial persons and as creatures of the 
State— Oommoh law prevents total absorption of communes 
' in toe State in England — The progressive absorption of the 
cominuhes in the State oh the Continent— -In France-— 
In Q^rmany— Cbrnmunes made creatpres of fn 

' by PhtliarheaL-rStncil inle4>t?etetlon of pbwtfs' hf ’ 
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statutory uorporatioiifi— Subjection of f 

State legislatiiies iu Aiiierica-~-Relations of tbe State to 
local corpoiatiOQs at the end of tbe 18th century in Europe 
and America— (1) Oeneial and (2) Special— In Englan 
and America local coipmations licensees of tbe legislature, 
not agents of the State— On the Continent, agents of tbe 
Government— Attitude of the Butish Parliament towards 
local corporations— “Of the State legislatures in America 
Why delegations of large powers to local coipoiations on 
the Continent possible •«* 


The 19th century the era of municipal reform in Europe 
— Prussian mnniCipai refoiro a gift of its Goveinment to its 
people— -Motive of the gift, cultivation of civic spirit with a 
vie?r to national consolidation against external attack 
Stem’s Municipal Ordinance of 1808 —Subsequent develop- 
inents — Competence ot local authoiities in Prussia-' The 
administrative court of Prussia on the competence of the 
commune— Local authorities in Prussia have all powers not 
expiessly withheld from them by law in local matters 
Municipal reform in Fiance- — Reconstitution of tbe^ com- 
munes by the Constituent Assembly of 1789 — Centralisation 
by I^Tapoleon— Reforms of 1831 and 1848— Reaction in the 
Second Empire— Tbe Municipal law of 1884 — The present 
organisation — Communes of Holland and Belgium— Muni- 
cipal reform m England— Administrative contiol over 
English municipalities — Its real character— The ‘‘grant-in- 
aid’^ system of control — Charactei of local autonomy in 
England — Excessive legislative interference with the orga- 
nisation of local authoiities m America — Remedies therefor 
— (1) Prohibition of special charters — (2) Home rule 
charters, which m effect give courts authouty to determine 
the competence of local authoiities — Suggested leforms— 
(1) Legislation by general oharteis — (2) Local autonomy 
coupled with central administrative control 


Mr. Sydney Webb’s comparison of English, Ameiican 
and German systems and preference for the first — Contrary 
view of Mr. Dawson — His comparison of English and 
German systems of local sel^goveinment favourable to the 
latter — Independent initiative, according to him, impossible 
in England, otherwise in Germany — English local govern- 
ment according to Mr. Dawson more buieaucratioally con- 
trolled than German — Local government ideals in Germany 
according to Mr. Dawson — English local administration is 
in need of improvement, but not of Germanisation— Its 
defect^English local authorides artificial statutory bodies 
and not juristic persons in any real sense— Continental 
local corporations truly Juristic persons but under adminis- 
i^irative tutelage, the amount of their personality varying in 
different countries— The principle of *^$peciiditf^ limits 
corporate capacity in France — Accepted but not seriously 
. enforced in Belgium, and unknown elsewhere — Limitations 
on corporate capacity On the Continent -due to tbe pres* 
eription of “obligatory serticea’^ and the Imposftion of 
financml limitations— These limitations how “'regarded on 
'the' Continent-^Senor Eduardo Yaldivieso^s ‘analysis of 
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GfiijiainO—LimitaiioiiHOu tlie coipotate capacity o? G^^riuaii 
local bodies — GeiUian ban oa politics in lucol ‘idmimfetra™ 
tioii— The leal cause Oi ^iiunicipal pio'^res^, m Oeiui?Dy-»- 
!Not the &3’^tem but the commna national ^puli whicli iia-. 
animated olbcials and noii-oillcials alike— The English 
system tian.sligaied by ine spirit oi piogress has had equally 
satisfactoiy lesiilts in New Zealand — State sucuilism in 
New Zealand 

The Intel iial orgimsatioii of local bodies as hearing on 
their aiitonom}— (1) In England, nnicauioial omnipotent 
council — (2) Separation ot poweis in Amcnca and Conti- 
nental Euiopc * (a) In the United States, bicameral coun- 

cil and executive \eto — The Galveston plan oi unifying all 
anthoiity m a small boaid of non-paity biisiDes&men — (b) 
In France, separation of executive and dehbeiative func- 
lijons — (c) In Holland, Belgium Aiistiia, Hungary, Switzer- 
land, balance in fa\oui of council as against executive — (d) 
In Germany, piedominance of the permanent professional 
element over the repiesentative body — Why notwithstanding 
its manifest siiperioiity in visible results, German local 
administration inferior to Enghsh^ — The ‘‘essence of self- 
government” 


The personality of local coipoiations m India — Ideal 
embodied m Loid Eipon’s Resolution of 1882 — Not realized 
in practice outside Piesidency towns- Changes contem- 
plated by the Resolution of lb 15 — Presidency mumcipali- 
ties of Calcutta, Bombay and Madias— Constitution of 
corporations — Executive oiiicials — Laige poueis allowed to 
the Calcutta and Bombay corporations — Relatively 
stiingent contiol in Madras — The piesent position of local 
corporations in India 

Need foi protecting individuals horn encroachments on 
their lights by communes even when fully representative 
corporations — Complaint from Belgium which like England 
has no administrative coiiits — Commendations of the 
administrative couits o! France, specially of the Council of 
State— Administiative courts in other countries — Subjection 
of local corporations in England and America to judicial 
control— When corporate act or acts of its oiiicials liable to 
attack as nUia vires ^ — Permissive and mandatory duties of 
local corporations— Liability on contracts — Liability for 
toits— Immunity ol local corporations m Ameiica for torts 
committed in the performance of governmental functions— 
Pi of. Munro on the powers and responsibilities of American 
municipalities as compared with those of Europe — ^Need for 
enhancing both' powers and lesponsibiliiies — Criminal 
liability of local corporations for non-feasance and for mal- 
feasance — Limits of such liability— A Calcutta case™ 
Extraordinary judicial remedies : (1) Scire facias — ^(2) 

Qw available against statutory corpora^ 

tions— (S) MandmnuS'*-^(4) Power of Hi^h 

Courts in India to issue pterogative writs— Local mxp<^x$* 
tions and their officials ' , ***... ^ a/.'## 
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Otlier iucai corporations besides m-unlcipalifcies and rural 
boards— Ofclier public corpoiations — fi) State railway 
companies— (2) State universities — ^Tendency in the diiection 
of setting up self-governing bodies sub]ect to administrative 
suppiVMon- “Use of the corporate idea to obtain damages 
against the State for officials’ torts 

coiporations 


LECTURE XXL 
CITIZENS* RIGHTS. 

Citizens’ lights defined — Relation of opposition involved 
in the conception of citizens^ rights, between State and 
citizens — Fundamental unity undeilying differences, but the 
differences are real— Character of the opposition in Ancient 
and Medieval polities — The genesis- of citizens’ rights— The 
English Ilagim Cmta of 1215 the histoiic source of citizens’ 
rights in modern public law - The real chaiacter of the 
Barons’ demands under it — Feudal chatters of Spam and 
liiingary— The Barons’ reservation of the right to compel 
fulfilment of the charter by force— Progress from “chaitei” 
to **bil! of rights” in England — First conscious claim of 
personal autonomy in the xVmencan Declaration of Indepen- 
dence— Dificrent conceptions of citizens’ rights in England 
and America — Citizen’s lights in England guaranteed 
against interference by the executive not by the legislature 
—Parliament’s omnipotence in England 

Citizens^ nghts placed above interference by the legis- 
lature in America— The American bill of rights — Limits 
of governmental powers ultimately determined not by the 
legislature but by the Judiciary in America — Why even 
representative legislatures cannot be suffered to be made the 
ultimate custodians of peoples’ rights— The scope of legisla- 
tive activity not seriously restricted by the Fourteenth 
Amendment — Constitution itself amendable — Constitution 
the sapreme law in America and court its final interpreter 
and guardian and guardian of people’s rights— Advantage 
of the arrangement — Fundamental rights of the citizens 
protected by the Fourteenth Amendment ,,, 

Citl74ens’ rights in Great Britain, in its Belf-gov^erning 
colonies md Crown colonics and dependencies— In India 
-^-^luarantees due to the resiiicted power of the Indian 
legislature— Section 32 of the Government of India Act of 
Ifflff— Section 

^ Citizens’ rights under the British constitution— Citizens’ 
rights in France— No bill of rights in the present consti- 
tution— Bights worked out by the legislature m in 
England ^ ,,, 

,, Praetiae of inokding bill^ of rights in eoastitutidiis - 'in 
and Latin America' does not place oitizenskights 

chiefiy because ‘court’s’ 
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aatliority to finailj interprei statutes and io prononnoo on 
their coosfcitntionalifcy is denied — Absence oC legal machi- 
nery prevents citizens' rights being eifectively guaranteed 
against executive inteiference m Piusiia and m Anstru— » 

Citizens’ rights in Belgium — In Switzerland — Citizens’ 
rights in Italy— Citizens rights m Spain — Citizens’ rights 
in Denmark— In Holland and Japan— Bill of rights m the 
Portuguese Republican constitution ... 573-578 

Evaluation of bills of lights m modern constitutions— 

Bill of lights m the Ameiican constitution why supeiior 
to bills of rights in others — Underlying idea of bills of 
rights — Reconcileability of State and individual interests— 

The question really is to find the conciliatoi — The American 
view of the relation of the State and individual— The supie- 
me arbiter between the claims of gov^emment and individual 
(1) Representative legislature m some countries — (2) The 
executive participating in others and — (3) The judiciary in 
the United States — Appieciation of the Ameiican doctrine 
of ^‘police powei” — Reasonable contiol not inconsistent with 
personal autonomy — (Compulsory service and citizens’ rights) 578-583 


BOOK m 

ADJECTIVE ADMINISTRATIVE 
LAW. 


LECTURE XXIL 

ADMINISTRATIVE ACTION AND CITIZENS’ 

RIGHTS. 

Administration as much an affair of the people as of 
Government— Why Government and people find themselves 
at cross pui poses — Business of administrative law, to settle 
the Gonfiict and not to accentuate it — Legal obligation of 
citizens to obey validly passed orders of the administration — » 
Methods of enforcing obligation not on all points the same 
as those of enforcing piivate obligation — (1) The adminis- 
tration is often its own law-maker — Legal limitation there- 
to — (2) Its power to issue special orders — Varieties of 
special orders— (3) Administration may often execute its 
own oiders — Resulting union of powers — Safeguards against 
its abuse — Penalties for disobedience should as far as 
practicable be provided by legislation and enforced by the 
ludiciarj — Specific enforcement of orders how obtained^ — 
Administrative execution the rule on the Continent but the 
exception in Anglo Saxon .countries, but commonly resor- 
to in all countries to recover direct taxes — Its recent » expan- 
sion in England and remedy devised to judicially control it 
Its extension in America not arrested by the requirehient'. 
of due process of lavf— Due process of law 4o?s.poVfi^a^-‘ 
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«arily inoan process?— Opportunity to he heard either 

bef'”re court oi before admmibtiatuc antlioiiiy held ^uilicieiit 
to make pioce^s flue pioceS's of law— When due piocess of 
kw satisdeds acliuinistiativo action open to rxttack m colla- 
teral judicial proceeding for execs'? and abuso of jnndisdic« 
tion and faiiiiio to follow the diiection of law — Power given 
by statute by ’nummary admmn4£atu 3 execution to lecover 
debts due to the Bute and to abate ])iiblic nuisance upheld 
as not contiary to due pioeess oi law — Ri^iks to otHcials 
carryiog out summary admini'^tiative e\ecnt»on— Hearing 
befoie administrative anthouty thus benefits citizens and 
officials equaily-"-Judiciai review of admmistiative action 
less sufficient in England and United States than in coun-' 
tues posssessing adniimstrative courts ,, ... 585 

Administrative execution in India — ^I’jpical instances of 
administrative action authorised under judicial safeguard — - 
(1) Revenue Sales Act, XI of 1859 — {2} Bengal Public De- 
mands Recovery Act, III B. C of 1913 — (3) Municipal and 
Rural Boards statutes — (i) The Income Tax Act, II of 1886 
—Types of admmistrativa action autlioiised by statute with- 
out adequate judicial safeguard — (I) The Calcutta Police 
Act, V B. C, of 1866 (Cf. Cmninal Piocecliire Code, Act 
V of 1898, Oh X) — -(2) Provincial Evcise Acts — (3J Piess 
Act, I of 1910 — (4) Defence of India Act, lY of 1915 — 

Danger of joining immunity from action with large grants 
of powers — The need for establishing admmistiative courts 
In India ... 505-6 


LECTURE XXIIL 

CONTROL OF THE ADMINISTRATION-^ 
JUDICIAL. 

Main difficulties of administrative law arise from the 
fact that Grovernment cannot) be reduced to the position of 
ordinary litigant in all matters — The judicial control of the 
administration defined — ^The judicial not the only foim of 
control — ‘Cases in which Government ami Government offi- 
cials are treated as ordinary litigants — Froceduial and other 
privileges accorded to the administration and its officials, 
affecting the “rule of law”~The problem of contiolling 
administrative discretion — Non-interfeience with admimstia* 
tiva discretion hy Anglo -Ameiican courts— General non- 
liability of Government for wrongs of its agents in that 
system — Heed for direct control of the administration by tbe 
courts — ^The administrative jurisdiction of English civil 
courts— Its origin — The Court of King’s Bench— The Court 
of Ohancery — ^Methods of courts of common law and equity 
and Court of Ssar Chamber contrasted— The abolition o! , 

the Court of Star Chamber’— -Its effect ... 60240 

The administrative jurisdiction of Superior Courts la 
England, complicated and overlapping — ffabem corpus ' ' 

Suijmmdum'^Fmetit uses of the writ — Writ of mmdmm 
uses of the writ — ^Against whom inmdoiMm does 
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not issue-— No mandanivs where it woulri he futjle oi uheie 
there are other sohlcieDt lemedie*. -(liia u Quanto — Its 
preseat uses — -Right oi piirafce persons to apply ioi it m 
England — Denied in most jurisdictions in Auienra — The 
writ of prohibition—Whf'n it will issue against aduiiiii'.tia- 
tire authorities' — -When writ lies — Wiit of eerftorai ^ — -Its 
opeiation as contiasted with that of the writ of piofubition — 
Its uses to quash decisions oi administratne anrhiuities — 
Statutoiy cei^Harm i — (Jnttomu as a matter of eouise to 
Crowns discietionary m oth»^r cas#=»s hnte> (h'hifo pistituu 
when jurisdiction wanting — Yarietj of ways ist which want 
of jurisdiction ma;v arise — Oiistei of jurisdicti^ n !>} subsp- 
qiient e\Gnt— Non-jurisdictional giounds fof grant of 
ceftio'iuri — -When ceitioiait will be refused on gjounds of 
public policy^ — Processes in equity — Injuncii* n — Limita- 
tions to its issue against administrative authority — Injiinc- 
tion and piohibition contrasted — Declaratory suit ag inst 
Attorney Geneial — It maybe available uhere injunction 
will be refused — The reason of its revival — Geoei.il ihara<ter 
of these lemedies ‘ They do not touch the di-cietinn of 
administrative authoii les — Jorusdiction < f Coons of Quaiter 
Sessions to leview facts — Steady contraction adminrstia- 
tive jurisdiction with the growing need of expert disoosal of 
administiative matters — Consequent danger to the ^unle of 
law” — Modern tendency to invest administrative boards 
with legislative and judicial powers, the neces<ar\ expre>>«5ion 
of profound economic and social changes — A ministrative 
juiisdiction of court*^ in America — No mteifeience with 
discretion^ — But otficials compellable to observe the law — 
President and Governois of fetate may not be coeiced— 
Administrative jurisdiction (f State and Fnleral courts — 
Control over officers of State Governments gi eater than over 
those of the National Government — Statutoiy extension of 
jurisdiction in AmerDa^ — Contraction of jurisdiction due to 
grant of judicial authorny to admiuisnanve experts 

— Courts supporting the legislature in this transfer of juris- 
diction to the admmistiaiiun, though not bound to do so — 
Change of attitude in this respect, in recent times, of courts, 
In both England aud America — Wmne w Varley — JJ tiler v. 
Horkm — ^The immi^ranon cases — United St'ttes v Ju Toy — 
Debate of the House of Lords on the Aoens’ Bill— 
man v. Fliimstead Dihk tci Board of Works — Hoard of Edu* 
ration v Mice — Local Government Boa^d v. Arhdge — Who is 
the disposing authority in a Departmental B lard*? — Deci- 
sions of administrative boards to be in accordance not with 
fudicial procedure but with ‘‘judicial spirit’^ — How the 
courts satisfy themselves as to this — Practical surrender of 
administrative jurisdiction bv the courts in favour of non- 
jiidiciai departmental determination 

Mr« Dicey’s apprehensions regaiding the advent In 
England of the French ^^droit administratiff examined— 
Mr. Ellhu Root upon the need for developing a new from of 
Judicial control over administrative discretion — Establish- 
ment of administrative courts in Anglo-Saxon countries 
will be an improvement upon the existing arrangementi as 
being the only antidote to growing oftoialism..,, ; 
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xliliiiinL^trative ]uiisdiction in British India — Of the 
Original Sides of the High Cnuits — Its limits — Jmisdictioii 
exercisable by the Oiis^ioal Sides of the Calcutta, Bombay 
and Madias High Couits withm the limits of Piesidency 
towns only — Ilaheas t’orpns — Mandamus — Gertunai i — Prohi- 
bition and y?/o iva-'^anto — Patna and Allahabad High Courts 
cannot issue prerogative wiits, nor Chief Courts and Judi- 
cial ooiumissioners’ Cuuits — Equity jmisdiction of all Indian 
courts imdei the Specific Relief Act — In] unction — Limits 
on its issue against the admmistiation — Quia timet declara- 
tion against odicials it lies — Mandamus m 2 i>j not issue against 
certain authorities — Section 111 of the Government of India 
Act of 1915 — Jurisdiction estieniely nariow — Statutory con- 
traction theieof — The Piess Act, I of 1910 examined — 
Judicial in teipretation of the Act — Hesitation to mteifere, 
with decisions of the Government on matters specially with- 
in Its knowledge though expressly authorised by law — 
Geneial agreement of courts in England, Amenca and India 
on tins matter — Refusal of Indian courts to quash orders on 
the ground of want of jurisdiction — Power by ceiiioiari to 
quafeh foi want of junsdiction held to have been taken away 
by statute — Explanation of the non-extension of the 
administrative jnii^diction of the High Courts outside 
Piesidency towns — Its value in peoples’ eyes 

Administrative courts — The maiks of a tme administra- 
tive court — Its histone connection with bureaucracy— Its 
oiigin in Fiance m meie administrative and departmental 
appeals— Gradual tiansbrmation of administrative into 
judicial contioi in Prance — The work of the Council of State 
m this direction — An ideal admmistiative court — Conditions 
thereof not completely fulfilled even in France, e g- as to 
independence of tenure of judges — Independence o! tenure 
in Prussia— The lequirement that members of administrative 
<'Ouits should be men actively engaged m administration— 
Its value— Administrative courts naturally couits of enume- 
rated po wets — Jurisdiction of French administrative courts 
— Ets extent— FTo jurisdiction over “acts of government” 
and ‘qiersonal acts” of officials— Panctions ot Courts of 
Confiict — Geneial jurisdiction of administrative courts over 
special acts afficcting individual lights and not ordinances— 
Special jurisdiction of Council of State to annul both 
general and special orders foi excess of power— Review on 

fact as well as on law under the general juiisdiction 

Nature of the special juiisdiction of the Council o! State, 
compared with the jurisdiction of English Courts by certio- 
mri and injunction— Freedom of appeal— Procedure simpler 
and more inquisitorial 

Organisation of administrative courts in France 

Special and general courts— Councils of* Prefecture 

Council of State — Constitution and powers of the Councils 
of Prefecture— Organisation of the Council of State— Its 
original, appellate and special jurisdiction 

V _ ^ German ^ministrative courte--Pxfc6nt - and limits’ of ‘ 

' Jurisdiction— Ifaperial'Mininisttatiw courts^Prussian 

,adteifi»rativ 0 courts— Extent aUd nature of 'their' juris- 
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diction— -Ko luiisdictioQ o^'er acts of and coiifial 

othceis in the localities — Organisation of Piussiau adminis- 
trative courts — Grades thereof— (1) Circle Conioiitiee ami 
City Gonimittee— (2) Distiicfc Committee — (3) The Siiperioi 
Admmistiatire Court— -Proceduie 

Administrate e comts, a present necessity in India— 
Revenue courts m India if true ad minis tiative couits 


LECTQRE XXIV. 

CONTROL OF THE ADMINISTRATION- 
LEGISLATIVE AND ADMINISTRATIVE. 

Thiee kinds of control over the administration found 
simultaneously in opeiation in most modem systems — 
Histone ordei of then giowth — thidicial and legislative 
controls variants of the admmistiative 

The legislative contiol — No historic connection between 
contiol as exercised by ancient assemblies and that of 
modem parliaments — Essential diffeience between them — 
Ancient assemblies supreme executive — No separate cen- 
tralised executive in the Ancient City State as in modern 
Governments — A centialised executive government a 
necessity m modern States and is in fact growing at the 
expense ot the other organs of the State 

Genesis of Pailiamentaiy control m modem States m 
the *‘power of the purse’’ — Exclusive powei of legislation 
consequent upon it — More diiect contiol attained in 
England through the evolution of cabinet government — 
Legl^lat^ve control m States possessing representative legis- 
latures and executives independent thereof and in States 
not possessing repiesentative legislatuies also requires study 

Nature ot the control exeiciseable through the ex- 
clusive power of legislation, induect yet powerful — Such 
contiol non-existent in India 

‘‘Power of the puise” places the executive government 
in indirect subordination to the legislature — Natuie of the 
contiol ovei supplies as exercised by the British Parlia- 
ment — Permanent and annual grants — Control of 

British Parliament over both kinds of grants m theory 
absolute — Congiess’s control over supply in the United 
States — Permanent giants cannot be altered by legislature 
without the consent of the Prince- — ^larger legislative control 
over receipts in the German Empire — Complete control of 
the Chamber over receipts in France, all grants being 
annual — ^The revenues of India — Land revenue and tributes - 
from B'eudatory States beyond legislative discussion — Other \ 
taxes are by constitutional usage passed through the j 
Legislative Council but as a matter of form only 

Na«ture of the control of the British Parliament over 
expenditure — Parliament and annn,al,,epp^'opriations — Con- 
trol of Congress oyer appropriations in the United States — - ” , 
Permanent, appropriations— Control of the Assembly over, ' - ' 
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a|»prf>|)iiiit<Ou iii f Vance-— AppiopnatioDS in Germany— 
FemiaiiwiG ior tivecl teims and annual — Contioi o\er un- 
expenditare — No legislative contiol of e^peoditiiie 
m India— Co lit lol of the India OMce ... 

El animation of account®— Difterence m eftecfc of adverse 
report in Farliamentan and non-Parliamentary govein- 
iiicnr<— I'Xaminatioii of tlie public accounts of the Indian 

Government 

Moie direct control wheie legislature can appoint and 
cIhwiiss iiiinisters — Ministers not only independent but 
cannot even participate m debate m the United States — - 
Control through committees — [n non-Parliamentary 
Governments in Europe, ministers generally authorised to 
sit and speak in the House, and are subject to mterpella- 
tioBs— What interpellation means on the Continent of 
Europe— Interpellation in Prance and Italy — Mr. LovvelFs 
criticism theieoi as weakening the administration — Argu- 
ments in favour of the system — Control of committees of 
the legislature in Prance open to similar criticism — Mr. 
OoodnowV condemnation of the system of control by 
committees and interpellations — Difierent conditions in 
England— Cabinet the guide and not the seivant of the 
le<nslatiire — Js the English cabinet growing autocratic — 
The Indian legislatures have no control over the policy of 
the executive — Power of interpellation m India— As exer« 
cised between 1853 and 1861— Power of interpellation 
given by later statutes and power to pass resolutions 

Importance of administrative control to supply what 
is wan Vug m other forms— Administrative control best 
developed in Germany and weakest in the States of the 
American Union — It is stronger in the Federal Govern- 
ment of the United States which is more centralised - 

.Progress of centralisation in India— Centralised officialism 
jineu table In modem conditions, but is not inconsistent with 
: personal and local autonomy 

L’EN¥OL 

Wide extent of the subject of the lectures— Its practical 
interest for all men^ — Ail persons must consciously co- 
operate in the work of the administiation, which }et must 
be carried on increasingly by experts— The old opposition 
between ruler and ruled making room for the newer opposi- 
tion between lay-men and experts— To mediate between 
them is the future mission of administrative law— How a 
theory o! administration reacts on the State’s relations 
mhh other States.— German juristic doctrine of auto-Iimita- 
tion of the State’s powers and its bearing upon public and 
international law. — Other ideals — Autocracy tarsus Demo 
cracy— Inherent right of self-determination of communities 
—Promise of responsible government to India, its si^ni 
ficance— Possible effects of the war on the methods of 
government in democratic countries 
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/AUTbOftiT,iES ’.V 3ArrfSri INDIA. 


BOOM lo 

ANALYTICAL HI HISTORICAL. 

LECTURE L 
INTRODUCTORY^ 

(I) — General As/)ecf>H. 

1 . Adinuilstrative law is a branch of Pablic or State law 
Adinmistration, broadly speaking, is the puin-total of acts bv 
which a Stato seeks to I'ffectuaie its intentions and purposes. 
When, in so acting, the Stat(‘ is obliged to lollow and enfoice 
(more or less) definite ruies and principles, theie is adminis- 
trative law. 

2 . But a State may not and often need not heuve to act 
111 accordance ivitli settled rules and principles. There has 
been and theie may be administration without law. Adminis- 
tration without law is not even necessarily bad administration 
nor IS it invariably the maik of a low order of civilisation (a). 


(a) The broad distinction drawn xn the following paiagrapli^ between 
^arlmimstration without law’ and ^admim«?t!atioii accordiniii to law and the 
inclusion within tlie touiier of most aocieut arjfl some modern polities may 
appear at fust sight tu be an owrstal ement, for it may well be urged that none 
oi the^c 1 b>^ ei ninents has acUnl altogether capriciously btiul!}. It has also 
w beeonceded that in propoition as a Btah*. x\hethor ancient or modiTo, has 
been able to establish ordered goveriimont, it has had m the same propoition 
to submit to being guided by more or less ‘•ettled puueiples ol administration. 
But even these concessions do not detra^.t from my cla^si boat ion, because m 
the absence ot the codditions outlined In the second part of this lecture, thU 
rules and principles which these Stares may be said to have normally followed 
in their administration are rule«? ol imperfect Obligation only* They are m 
doubt the germs out of which, under favourable conditions -and under the 
Miftuencp of ideas whieh were foreign 'to anoient polities, iadinlmisi«%tfve' law 


Af1m!ni‘=!tra- 
timi and ad 
mmistrativc 
law , 


Admi nisi ra- 
tion witiiout 
law. 
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INTBODTTCTORY. 


[ Leo. I, 


Ongmai 
liome of ad,- 
mimi strati re 
Kfu’Iand. 


Th Greek City States were admimsteied witlioat law. 
ilomt* r!r‘"elupr(l to peifection a system of private law to 
go\em the lel.itions of subjects amongst themselves. But 
ncitlif 1 diirliig the Republic nor in the palmy days of the 
Empire a as slieie a ay thing answoimg the description of 
adniiiiLs^rdtive kiv. Things were not veiy cliffiu’ent in Hindu 
India (dj. Tn the Islamm State, as in Imperial Romo^j the 
So\«nT‘ign rulod a hnuarchy of officials who were responsi- 
ble to no one but to th<‘ Sovereign (b). French adinmistratioii 
knew hardly any ivstraiiit of law m the Royal regime and 
Flench adioinistratne law as we know it now is, to a certain 
extent, a bj'-pioduct of Napoleonic autocracy. In Germany 
of the Holy Roman Empire, there was hardly any unity of 
administration, not t(t speak of administration according to 
law. In Prussia, before the Stem-Hardenburg reforms of the 
early 19th century, the administration was bureaucratic to a 
degree. The phenomenal rise of Japan by, as it were, one 
bound from medieval to modern conditions is a triumph of 
administration, but not only has that administration been 
throughout autocratic and opportunist, it is more than doubt- 
ful whether the Meiji era would have accomplished a tithe 
of its triumphs, had it been less untramelled by law. 

4, Administrative law is indeed a very late fruit of 
history. It made its first appearance in a rudimentary form 
in England, under the Angevin kings. It took definite shape 
only after the Revolution of 1688, when the theoretical bases 
underlying any system of administrative law were firmly out- 
lined in Locke's Treatises on Government. Partly through 
Montesquieu and partly through Rousseau, the knowledge of 
these factors of lawful administration — which are also the 


properly so called has cwohed, and I shall have occasion to trace this piocess 
in mibseipient lectures* But to call them rules ui ^admmistratn e law” would 
he a misapplication of language. That designation shouhl be reserved lor 
rules, whether ot law or usage, framed with reference to a more or less cons- 
ciously realised conception of the obligation of a Government to act aocoidiisg 
to law, as well m its relations to it^ subjects as m the delegation of its powers 
to Its agents. See Beetoe VI m/m^ paras, 1-9. 

(a) Pramafcha Nath Banerjee’s Pubhe Administration in Ancient India, 
r^h. XIL 

fb) S* Margohoutlj^s Mahomedanisni (Home University Library) 
pp. 97-90 
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fclUidatiOils ot all louiib of constiiDutional go^eiiiiuejii— pabbcd 
jiiio Conuiii'^Efeal Euio|i«‘ ^rhc Eoglibh colom&ts m Auicrica 
alt^'r £eco\ Cling their fieedoiu })ioc< < dod to irarnt tlitii 
Goveiniiii'iit out oi these same eicioeiits. They ha\e spiead 
into the Colitriieb and Dependencies oi* the Biitish Empire. 
They havt‘ been caiiied into Bntish India and ha\cevcii 
found tiieir way into several oi the Feiidatoiy Statcb. To 
England ib dne i,he ciedit of being the oiigmal home of 
admimstration according to law (a), 

5. And yet it is not claimed that all the systems of 
administrative law m force to-day all over the world arc but 
variations of one single type. The seeds ol administrative 
law, though essentially the sanie^ ialling on difteient soils, 
have developed on different lines, and have produced well* 
distinguishable types, 

6. But though administration according to law originated 
and took shape in England, owing to circumstances peculiar 
to England^ chief amongst which is the tact that in that 
country the same tribunal administers both private and public 
law and by very nearly the same proceduie, administrative 
law m England was never differentiated from private law so 
as to suggest oi make necessary a sepaiate study and treat- 
ment of this branch of the law (b)* It was the establishment in 
France of separate tribunals for the admimstiation of public 
law, acting on principles quite distinct from^ if not opposed 
to, those which govern the administration of justice as between 
subject and subject, that first drew attention to administrative 
law as a subject of special study. So it was that adminis- 
trative law first became a subject of scientific study not in its 
original home but on the Continent of Europe. 

7. The literature of admmistiative law on the Continent 
of Europe is unusually rich. In contrast English literature on 
administrative law may be said to be wholly wanting. Adminis- 
tration rather than the law of the administration has been the 
subject of study with English and American writer's. Practi- 


biifc the 
English 
IS not the 
only type {»f 
admmibti a- 
tive law. 


Adminifetra* 
live law not 
(lilfeientiated 
m England 
from prnate 
law and not 
yet made a 
subject oi 
special study. 


Otlieiwise on 
the Continent 
of Euiope, 


English and 
American 
literature on 
administra- 
tive law. 


(a) Cf. Bnssaud, History of french JPnhiio Law, p. 8S2, 

(b) Dicey. The Law of the Oonstitutiem^ Sixth Edition, Ch. Xll | CloodnOWs 
Oompaxatlve Administrative Law, I, p 6 j Lowell, Governments and 
Parties m Continental Inrope, VoL i, pp» SWS* 
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tioiiers' handbooks on: special branches of acliiiiiiisfcrative law 
exist in both countries,, but wuth one rare exception^ adoiiiiis” 
trati've law as a whole has not formed- the subject of systematic 
study by any English or American writer : that one exc(3pfcion 
is Professor Goodnow of the Uolumbia University. Professor 
Good;n’ow has written a valuable text-book on the Principles of 
the AdoiinistratiTe Law of the United States arid another' more 
ambitious work on Comparative Administrative Law (a). But 
the scope of this book is. both .wider and narrower than is 
indicated by its title, for a large part of it is taken up by a 
compa:rative treatment of. the administrative systems of four 
countries — England, the United States, France and Germany. 
The somewhat elaborate treatment of the administrative orga- 
nisatio:!! of the four countries contained in the book was 
justified at the time by the absence in the English language 
of books dealing with ■ administrative systems — an absence 
since made good by the excellent volumes of Professor' A, 
Lawrence Lowell ' on “Governments and Parties in 

Continental Europe’' and' ‘^The . Goveiiiment of England”, 
Jlr. Dodd s '^Modern Constitutions” and Mr. Ogg’s “Govern- 
merits of Europe” (b)-" and several other less comprehensive 
treatises. Professor ■ Goodnow^ ’s Look though - far too ela- 
borate in this -respect is-..- incomplete in another,, in that 'it 
does not deal -with the bases of admiriistrativc law- as furnished 
by political science and constitutional law and wholly over- 
looks that which interests Indian readers most, colonial 

administration. The former ground, in his viewy had been 
so completely and satisfactorily traversed by Professor Burgess 
* ill his excellent treatise on Political Science and Ooiistitii- 
iionai Law that he felt justified in taking its results for 
granted for the purpose of his own researches in the allied 
field of Comparative Administrative Laiv. 

Scope of the 8. The plan of the present lectures will be to deal -with 
fhe administrative organisation of the several countries select- 


ed for treatment, except India, with 'all possible brevity and 
of India also not' toe fully— -for there are excellent works on 



(a) The latter Ijook to hmh .beea^ written first, the former partly 

repeating and ^ partly portions of work which dealt 

w Ith the afimfoietralive %w of ^ _ '‘‘L ^ \ ^ , 

• , m Umm Xroweil, 0^ &re like Mi\ Goodnow American writers. 
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the subject (a) which are widely read— aiicl at the same time 
to (levcite as miicli space as is necessary to a ■consicle ration of 
t;lie theoretical and eonstitntionai implications iiiiderlying 
all administrative law. A close study of these has forthcr 
convinced me that it will be highh^ ■ iiseful (as. preparatory 
to a study of phenomena which though wddely scattered are 
inaiiifestations of the same principles) to trace the history of 
the growth of the ideas which have contributed' to the niaking 

of modern administrative lawn ■ 


9. I have sought- to establish that administration ' accord- admims 
. *1 ■ ■ . ■ ' ^^’afcive law a, 

mg to law IS by no means essential to the efficient perforinance lindiation of 

by the State of its appointed wmrk. From what I have said rJnrnty of 

before it -will also have appeared that until c|iiite recently , 

administration according to lay? has been in the history of 

States the exception rather than the rule, ■ I desire here,- at the ; 

outset, to lay stress on another fact, rie : that even in those 

countries which have evolved a system of administrative law, 


the State has nowhere bound itself to follow fixed legal rules in 
every department of its activities and in all circumstances. . 
A State cannot permit itself to be reduced into an automaton 
consistently with its own safety and the best interests of the 
individuals committed to its charge. The familiar doctrine 
that the State, being the source of all law, cannot subject 
itself to laws except by way of self-limitation and that there- 
fore the State must always remain free to override these 
limitations whenever the supposed exigencies of public life 
may demand it, is at the bottom based upon a natural 
apprehension that undue limitation of the State's powers will 
not only cripple itfS capacity for doing good, it may even in 
times of crisis prove destructive of the State itself (b). The 
State must be free in the same sense- as all well-conditioned 
individuals within it are free. The. limitations upon its free- 
dom must be rational. The tendency in modern democratic 
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(a) ' ' Goverumeufc of. ludk, Indian tolhy, 


»*mS fxoS«Msi,»Ba .Eaegaswami-ij, 
,$3^ IndSaa Cons^tiiAf:^M6^oss’s Peoplte Problejfas <rf India j 
' fiotoa 'afi It’fe, ie" omi^ ifrom 

of the aoto-Umi^ofi - of -the State. It has been worked op more 
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>«ah s jitieed tOHRirrK mrnasmg the poweis oi the State. 
1 "foo liig <^o!upl( \naes of modern life m which the conflicfc 
oi hjcal tiiid ‘^eetiona? interests withm the State appears to be 
assuming Liigor and large! proportions seem to call rather 
ior an in^Tea'-e of puw<a’ m the contiolling authority than lor 
it- duiimntioii The aim of a ^soond system of administrative 
la’v '*!iuii!d be not to orippie the powers of the State but to 
pioado eriecin.e guaiantee^ that these will be wisely exercised. 

LL Ou the other hand, the evils of unlimited rule are 
writ So laigc* on the face of history that to leave Leviathan un- 
chained may prove equally d£structi\e not only of the best 
interests ot individual subjects, but even of the State itself. 
The business of Government must be earned on by human 
agencies and there are few men indeed who can be trusted 
to wield unlimited power over their fellow-men. A sound 
body of administrative law must therefore be a compromise 
betw'een the claims of extreme autociacy on the one hand and 
extreme legalism on the other. 

IL For a just comprehension of the purpose and functions 
of ad mmistiative law, I consider it therefore of the highest 
imporlance to maik off in outline, however general, the fields 
of State activity where administrative law can freely operate, 
from those where, strictly applied, it may do harm, and wuthin 
the formci, the limits beyond which the limitations of law 
ought not to go. To facilitate this enquiry, however, it will 
be necessary to examine the structure of the State and the 
organs by which it performs its work, confining my examma- 
iion (it need hardly be said) to those States only which have 
evolved some form of administrative law, 

12. The differentiation in structure in these States which 
most obviously meets the eye (and which so far as these 
States are concerned is fundamental) is that which is found 
in the separation of the Executive, Judicial and Legislative 
organs of the State. This differentiation of structure, I hasten 
to state, is also found in varying degrees of incompleteness 
in States which do not possess or have not possessed any 
sptem of administrative law, and nowhere has the separation 
ot functions attained a point where each works wholly indepen^ 
dentlyofthe other* But to, make administrative law at all 
possible, the progress made towards differentiation must have 
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been such as to eiaihlc the judicial and legi^'-airx .-i^gaiis of 
tile State fco exeiei^e ovei the executue a degiec coiitod 
which niakos it habitually observe the lav. It i& Ltic exish net 
of this coiiiiol that differentiates States possessed of adiiiiLii^- 
trative law fioui ollicis not so possessed. Thi-^' riiiferentiatien 
of stioctuie caiue into being everywhere ongineUy lo sei\e 
the very natural pm pose of a <(ivision id laboiu m the dis- 
charge of political fimetious, ii being ob\iousl) iiicoiive” 
ment, if nut impossible, in any but the uiosi i iiduiientary 
forms of State organisation to entrust the perfouimnce of all 
these t aided functions 111 the same men or body uf iiieii. But 
even where it has made the greatest progress^ tins division 
of labour cannot imply (and never did, except lo the minds 
of political doctiioaiies ) either mutual exclusion or w ant of 
co-operatiioiij any more than the diiferentiation of organs m 
the human body should imply mutual exclusion or absence 
of co-operation. The fact, however, that there has been a 
differentiation makes it obviously inconvenient and even injudi- 
cious for one organ to usurp the functions of the other. The 
differentiation of oigans, moreoier^ does not in the State, any 
more than m the human body, exclude the occupation by one 
of them of a position of relative siipeiiority oi even predo- 
minance. 


Toie \ ic\A of 
tVeii int* 1- 
leliiioii A 
at 
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13 . So viewed, the judicial and the legislative organs 
arc organs of conservation whilst it is the executive through 
which mainly the State seeks to realise its ends. The original 
purpose of courts of law when they began to assume a distinct 
organisation w^as no doubt to secure cohesion within the 
community by composing the disputes of its membeis m accor- 
dance with customary laws \^hich the courts had to ‘^find 
and not hnake.’ The ouginal purpose again of what has now 
come to be the legislature was without doubf< to secure deli- 
beration in arriving at communal decisions of an executive 
character, but that laws could be changed at pleasure even 
by sovereign assemblies was altogether foreign to such politi- 
cal ideas as may have existed in ancient communities. The 
executive in the beginning would no doubt give effect to com- 
munal decisions as administrative resolutions but not as laws. 
There could thus in the beginning bo no notion of laws being 
made to bind the executive, or of the State being impleaded 
m disputes between it and a subject before the aourtenf law 
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with a view tn tlie eiiiorceni.eiit of those lawos. And yet it is 
a fact that io tlio consivitTitions of all the coiiiitries whoso 
. JifhninistraLivo law I shad oxaiidno will be fonnJ provisions 
enahiiroT ley: si a,;.:;, re (w'itliiii lieruioj (a) to !‘egalati,- the 
O'^d' * ^0 (h.\ won n^ onoi yov^^nnn-.nt ohioiais In; iaws .md not 
niorely by noirrdnisrrru'ivo reso'nthins. In all these countries again 
i'he acts of exoer.ffve are (alfso 'wi&hiii limits) subject to rcnmew 
by tlm ;bidiciriry (w'liother rjf the ordinary coiirt-s as in England 
or of special c/imiriistrarire courts n.s on the Coiiuiiient). In 
fact, ^'adiLiinistraimn acc'ordins’. to. law” would lose its simifi.™ 
cance if there were not organs to impose the law on tlie exe^ 
entire and if there were not courts of law to wipply it. The 
subjection of the executive (within limits) to laws passed by 
the legislature an.d the obligation of the- executive (also w’ithiii 
.limits) to stibiiiit its differences, with individual subjects to the 
adjudication of courts of law represent the- compromise of which 
I have spoken as the. foiin.datiG 2 i of all admiiiistrative lawn 
The so-callecl ’''separation of pc;wers” is really the ri.iachiiiery 
by which admin istrafcioii according to 'law l:i,as been made 'rea'l 
ill the States^.'iiiider .eons.ide.ratm^^ (b). . TIiC' theoretical impli» ■ ' 
cations which underlie it and the historical causes which have 
led to it will be considered later. ' ' 

14. Though, therefore, it is usual and undoubtedly correct 
to speak of the legislative and judicial organs as organs of 
the Sovereign power, they cannot be regarded as organs of the 
executive. The Sovereign piower, properly speakings is the 
power ivhieh lies behind all these organs. Between the Sove- 
reign and these is the Constitution which determines their 
respective po-wers and functions, the mode in which one or 
more of them may control the action of 'the other or others 
and the mode also in which their eo-operation may secured. 
On the other hand, in no country is the executive absolutely 
subjected to the legislature or the judiciary. In some of the 
States I shall examine^ -it may appear at first sight as if the 
legislature wms 'the Sovereign executive. But in point of 
fact ^ this is- not so.; Even in England, where the Legis- ' 

(cd f ha oompefcenee ol sonia degislatees, e,g., of the British Parlia- 
meit, is coasM6re<I to bfe aulimitecL ” The statemeiifc in tlh text fs' therefoi'^' " 
trie only m a general way. Bee Leelitra XXI¥*’ ^ 

'■‘r (bf . Bee Lehtea IV.- ' 
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HitiiY'c v;iolrls the largest- measure ,of authority, the participation 
ol'tliG head of the execiitive is necessary to validate its laws, 
and tliere are spheres of action over which (subject to criti- 
GiSiii ill 111'- icgisiature) the execiiti?e is virtually siipreiiie, 
wiiiist even outside these spheres it is not the habit of the 
Leg islat lire to interfere directly Vvitli the ordinary work of 
wliniiiLstrutiom Where the legislature ( as in France ) over-. 
feLLps liuiiis, adiiiiiiistra;tiorj, and good governiiieiit gene- 
rally, sillier (a). And even in Engiaiid and the United States, 
where the judiciary is the least dependent on the executive, 
and enjoys the highest degree of prestige, there are acts of 
the administration which the judicial tribunals will refuse to 
.ie\iev\*. llie laws oi all these countries, moreover, provide for 
contingencies in which, under stress of serious political danger, 
the executive may draw into its hands pwovisioiially all the 
powers of the State untivamelled laws and unchecked by 
ti. ibiinals, , Th©' executive, ■ therefore, even in States wdiere there 
has been a tseparatioii ■ of powers,"’ is properly and pre-eiiiinently 
styled the, CTOvernmeiit k The word' 'TlovernmenU in' these 
lectiire,s 'will ' be used ordinarily to mean the '^Executive 
Government^, (b) 

lo. Exainiriirig riow the several fields of activity Avhich 
conceiii The overrun eiit. only (as distinguished from the State) 
they iiiay be classified .uiide'r live heads i 1. - 'Foreign affairs ; 
1 Military affairs ; 3. ' , ' Jiidici^^^ in so far as , this' 

concerns the cstaDiisiiment of courts and tlie . - appointment and 
io,mo\al of, judges.; 4. „ltina,nce.; and 5.- . Internal affairs 
A\hich V, oil Id include all the, varied forms of police and sociali- 
stic work which the Government performs through its agents 
or through local bodies possessing v^aried degrees of delegated 
authority. 


(a) Lowell, '‘The Government of Eaglandy Vol, I. Chap, XVIH, and the 
«ame author s '•Governments & Parties in Continental Europe", Vol. I pp, 

(b) I should have liked to reseive the term '^State” to signify the Sove- 
reign power behind the constitution. But the use of the word to signify what I 
have called ‘jthc GovermnentV is so very common that it would be affecta- 
tion not to use the two terms interchangeably,, 'if only to avoid repetition, 
I am sure I shall not be misunderstood when I uso the word "State”, to^ mean, 
Hie ^'Sovereign power", or- mj other, of/tfo ■ mmj' things for which It .stands’ 
in the English language. ■ 
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ll>. ft 15* o'niGU-! tdal ihc 0{>ueiiiii!i Til ijiiist; bo guer 

iaiiH ' hdi >i la *\iih gIkj fii*-! two claysee olaifaita 

Not tha: iG'^arus ut th, GcAei-iiiiionti jTi iciation to iLeso tnusi 
i.Cjfidr bi NeilLor Lffi Mio.tiofi.d law Lwhicii applie? 

O' the iio»’ JliluHiy hiA (wbiieb applies to ilie second 

r-i 'triotij spea]ji‘g law (c.;. But the\ lep-ecciit a body ol iiilof 
and pniieiph s V, iip li II! iioiiiial times at least ai(‘ iiivaiiabij 
Iniioiveil Tib' growth oi dieso ipslihutioiis in modem times 
10 s„roiigIv inuiea.ne of the giowmg airvictj ol Goveiiiments 
to avem! acting eapiieiuasl} o\eo wlion constitutionally -lee to 
do so and of their growing legaid toi lawn Eiic in these two 
fields, the G( A era memt must as a rule, be hco fiom diiect 
legislate e and all judicuil contio! at least of the ordinary kind* 
The proper function of tho legislatiue in these fields is criticism. 
With regard to Judicial atlaiis, the judicial contiol over the 
administration w^bich, as already pointed out, is a condition of 
administration according to law^, cannot be made a reality 
unless the power of establishing coiiits of law and of appoint- 
ment and lemoval of judges ^Yhich must be entrusted to the 
e\ecuti\e (for the sake at least of unity of administration) is 
to a substantial degree regulated by law (b). Both history and 
a consideration of existing systems of administration show that 
the quahty of the judicial control varies wuth the degree ol 
independence enjoyed bj" the judicial y, 

17. The control over Financial administration, whore it 
exists, is^ in the s}\-<tenis under consideration, mainly legis- 
lative and therefore a proper subject for consideration in a 
treatment of constitutional law. In so far as the financial 
measures of a Government are embodied m statutes, the 
financial administration of the countiy must be subject to 
law. (c). 

18. Internal affairs arc par excellence the field of opera- 
tion of administrative law. It is hero that the Government 


(a) Like niosfc general staternents this, so tar as miliitary law is coiicer- 
ml, IS fame only approximately. See Lecture XIX infra 

(b) The State Jufiges m the United States of America are la most oC the 
States elected, ^he federal Judiciary however are appointed. The tendency 
at the present cky Is to tahe away the power of removal, in the case at least 
of the highest Judiciary, from the Executive. See Lecture XYi bfm 

(c) See Lecture XXIT mpet. 
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rniGiS luto ilie uiost inauiT,uc Yohilon^ with i s In 

nz^nj ui these fclaiiOiis ilir position of the Oov^i.niieiit aS iiofc 
oasi!} Jistuigiiishablc fiom that ot any piivfito indiviciruil 

19. lik hcveral bystemSj Goveiniiienl in such relations is 
m point of fact treated as a jmistic peison, and it v as no 
donhi With reference to such relations that Piofessor Maitknd 
gave chaiacttaisiic expression to the prevailing opinion in 
England (not joi, unfortunately aiithouiatu ely esiabli^ied) 
“It IS a wholesome sight to see the Ciown sued and answciing 
for its toiis'" ha) Even outside these lelations^ the Govern- 
ment m pui suing public ends may come into conflict with 
individual rights and intcicsis. Heie, tooj Goveinment is 
expected not to iiiterfexo with private rights and interests by 
over-stepping the l)ounds of law. The activities of ilie adminis- 
tration here too must in the interest of good government 
be 3 egulatcd by law. 

20. Except to point out in what fields of Govenimcntal 
activity administrative law can most usefully operate, it 
may be stated that a classification of the departments of 
adininistiation or of the directions of its activity within these 
departments is of no direct value in any general treatment 
of administrative law, foi that law does not assume a different 
character according as its operation is directed to one field 
of Governmental activity or to anothei . General administra- 
tive law IS concerned rather with the instruments and organs 
with which and the modes according to which Government 
works than with the works themselves. It is chiefly concerned 
with the manner m which the powers of Government are 
distributed and co-ordinated^ the authorities amongst whom 
they are distributed^, the limits to the exercise by each of its 
respective powers, the duties vrhich these powers imply, the 
sanctions by which the performance of these duties may be 
secured and the transgression of the limits imposed by law 
may be prevented or penalised. It will protect officials and 
public authorities in the just discharge of their duties and lay 
down, in the public interest, rules for their appointment and 
removal It will determine the tenure under which public 


(i) fJovera- 
Biont as 
Fjfecus. 


( 11 ) as do 
v(Tnm('nb. 


Operation of 
admmistia- 
tnclaw bo 
far as it goes, 
similar in all 
departments 
of Govern- 
mental acti- 
vity 


Oontents of 
administrar 
tive law. 


(a) Maitland, Article in 17 haw Quarterly Eet^iew ISl at p, 14^ ontilled 
Crown as Corporation”, reprinted In ins *‘CoUccted , Papers”, iii 244^ 
hcetnre XIII mfm, 
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ofrfec.^ shall he hoiil Oiirl tUe i«‘ia.tiori" 'h siiboidmate 

Aiirl Miperior ofhcmls. "Wheie Gov» niiifiii lelic^ on autono- 
mous local neiob for cj 111^14 lait its pniposesj, administra- 
tive Ia^\ Will (It, : ermine the coiistiiiihon n.iid iniiciioiis of these 
bodies, 

21 . As I ^aid ai tin onts« t, ad a an is tuition without law 

need not neecssanly mean bad fi^<nciimieni, poi is adrainistia- 

tioii in accoidaneo with law iicccNsaiily ^ood goi ernmeni. 

But the impoitancc of admiiiisltviuc law as an aid to good 

govorniiieiil must be apparent It mar sw.m even as if at a 

certain stage of Siate-doiolopim nt. adiiiimstiation according 

to law is a necessary concDmitaiit of good goverainent. No 

State wdiicli claims to bo considered cuilised can afford to 

remain to-day a mou* '^police'’ Suite, ami if is difficult to 

conceive how with a lull sruse oi responsibilities a State 

of the fiiat rank can touLiy do wntlioiil Muiie of adminis- 

Constita- y trativo law In constitutional Goveniinents. it is adniinistra- 

tional i* 1 1 • 7 1 , 

Ooveniment Which works ni piaciico the pioiiiiscs of the 

tratfdTw’^’ constitution. It cimTianUTlE^ln t tlut the tirst part 

i of the 19th Century which m Europe and Ameiiea has been 

the era of constitution building should have been followed 

‘ by an era of administrative reforms earned out by legislation. 

“Adminis- ^ conclude this preliminary survey of the subject 

pST ” drawing attention to the sense conveyed by the very name 

"trust”. by which this law is known. Adraiinstration implies the 
performance of a trust. It needs no appeal to philosophy to 
persuade one to-day to admit that all civilised Governments 
must constitute themselves into (and indeed most modern 
Governments are agreed that they are) holders of a trust, 
that they are trustees for the rvholc people and not for any 
Nature of particular class or community, and that the ultimate goal of all 

the trust. Governments and the ultimate purpose of all Governmental 

activities is the welfare of the people as a whole. Adminis- 
trative law, rightly viewed, is the body of rules -and 
principles by which Governments seek to discharge 
; this trust with efficiency and yet without avoidable injury to 
inditidual rights and interests. A sound body of administra- 
: tive law can grow only on a double foundation of the recog- 
i by the Sfete of the 'wptth of iljdividual citizen for 

his own sake and of a correspbhding reopgimtion by the citizens 

as a whole of the iadiispensability in' their own inWws^^ 


Admimbtra- 
tuG law a'l 
an aid to 
good govern- 
ment. 
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IllillLf, TvOilvir 


LLOilET'^C 


rul'i QniC ' iMv 


aii‘4 hr ,i no-iie hubl rrn^f. 

fllj 5 li covdici ^ i I (iifl i aa^ (rrn 


23 « I (lia^ra alieiiiion to the facu that 

cneiy Si" le does notf po>s«jos n. svskm ol adi-oiu^tiainc law, - 
and that in tici ifc 13 foiiiirl only in eorfain ^wcnikonal 1ypc« 
of Sintes, Tins fact nndrmlHcdly loiiit;' io the exn iecce of 
cundititais viiicli iav’oiir the dG\»T>pb it.nl of admuiiofeiatne 
law and otiieis -wliicli do ns>t Tiie conditions Inc li iavour 
the gio^^tli ol adunnistiatire law and tnosc winch retard it 
maybe diseoroiedbi aiialysi”^ and couipaiison of the nature 
and working ol the m v'ual ionns oi GtownnijOLt. ihosc which 
possess a body of admiinrtial i\c law as well as those which 
do not. Bui. the caiisub wdneli ha\e led to the esiablushraonC' of 
a syslcin of admniLstiatne law m any paiiicular instance 
cannot be found by analysis. Fca* these, one must look into 
history. 

24 As a result or such analvsis it may, I think, be laid 
down w’lth some aniouiit of confidence that one ol the essential 
conditions favouiing the development ol administration accor- 
ding to law IS the separation of the Stale from Goi eminent, 

25. Where the State and Government are identical^ be 
they one (Monarchy), the few’’ (Oligarchy) or the many (Demo- 
cracy), there is no power on c^arth to hold the latter to its res- 
ponsibilities, no cjiicsiion of its being made to follow the law. 
Such Governments must necessardy be absoluLCj, checked i£ 
at all only by moral scruples and the fear of revolution. Such 
Governments maj; not inconceiimbly, be animated by hiimani- 
tariaUj even philanthropic, motives. But oven m seeking to do 
good its methodsS will be just as arbitrary as when seeking to do 
evil Instances of this typo of Government are to be found 
equally in the Greek City States and m Iniijenal Borne — in 
France during the Revolution as in Modem Russia (a). 

26. When Aristotle defined cilmcnship as the capacity of 
being ruler and ruled in turn, he stated in general terms a 
fact common to all Greek City States — whether ruled by one^ 
the' few or the many. Even Where the Government was% 
/Government of. the many.i'tway^ posiblam'' 

* — pkX . 
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ifco till HO body i<» paikcipale acfci\ely in the woiL 

oi adiid nisi ration. The a'^bcinhly of the citizens in the most 
fiuiioeratic of Greek States, Athens, ordcied the aflmmistration 
in its luiniitest details and held the othcials accountable diiect- 
!y to itself. It never had any need to follow legally fixed 
rules and priuciples in adniiiiitoferation, ‘^^The Greek States^ 
sa^/a Mahaity, ^^sehloin interfered with the citizens m the ivay of 
Police regulations, but when it did so it mtcifered as a master 
la Trope! la! would ^\ith Ills slave/’ (a) The constitution of Imperial Rome, 

Horae. though widtdy diherenf, showed the same identity of State 

and Government”thc Emperor m his own person being both 
the one and the otliei. Of Hadrian, it has been nnctuously 
recorded by a modern hi^itorian (h) that he was ^‘^one of the few 
ropresentati\es in antiquity of the modern principle that the 
Prince is the first servant of the State \ But it was Hadrian 
who origan izcd and perfected the most bureaucratic civil ser- 
vice known to history and it was his zeal for good government 
that led Imperial Rome to take the first step towards bringing 
the free city municipalities of the provinces under Imperial 
tutelage. The Roman Emperor in fact ruled a vast Empiie 
with the assistance of a highly centralised and efficient bure- 
aucracy somewhat on the same plan on which a Roman noble 
ruled his household of domestics and dependents by the aid 
of a highly disciplined body of slaves. relentless system 
of imperial administration which marshalled citizens as though 
they were soldiers and treated all classes as the fitting instru- 
ments of official life and regarded the subject as existing 
for the Empire rather than the Empire for the subject” was 
hardly the kind of soil on which administrative law could take 
root and flourish (c). 


, II 

Becomltion 

llatlQ'oveni- 

enS in 
a 


hAf'me 


The second condition favouring the growth of 
administrative law, which I now proceed to consider, is often 
in a great measure bound up with, though not necessarily 
involved in, the first. It is the recognition by Government 
of each individual citizen as of talue for his own sake and 
not merely as an instrument of Government, and ' of tfie 
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Governmenfe itself as a ineans rather than as an end. The 
ancient omnipotent Go\einments, &<ays Woodrow Wilson, knew 
nothing of iiidividuai lights as contiastul with the lights oi 
the State (a). 'The citizens’ even in highly democratic Athens 
looked for piotectioii Iiom high-handed acts of officials to 
the admimstiati\e control which they might exorcise in the 
popular assembly. But the light of the assembly itself, which 
was at the head of the administiation, to order about citizens 
and officials alike, could be questioned only by an act of 
lebellioii. Democracy in Gieek States, in practical applica- 
tion, always meant the tyianny of the majority -m plain 
Ian glia gCj mob-iiile. Moreover, 'citizens' m Greek States 
formed but a small minority of the population of whom the 
majority, consisting of slaves and mechanics, woiked and 
slaved to jrovide leisure to the privileged few to pursue the 
arts of Government, The unenfranchised majority and the 
enfranchised minoritywere alike bound to follow the behests 
of the enfranchised majoritjq however capricious (b), 

28. Slave economy sustained the Roman State also, 
though the slave m the Empire was not without rights. But 
though slave and freeman alike enjoyed the protection of the 
law, when the diffeiences were only between subject and 
subject, there was no sphere of the individuaTs life which was 
sacred from inteiference in the interest of the State. Mar- 
shalled as a soldier when submissive, relentlessly persecuted 
when (as in the case of the early Christian) he failed to fall 
in With the views of the Government, what Roman citizen 
could dream of invoking the protection of law against the 
State itself ^ 

29, The idea of individual citizens having a sphere of 
rights with which even the State might not lightly interfere, 
is one of the few ideas which modern Europe does not owe 
to Ancient Greece or Rome. The individual as a political 
and moral entity, possessing rights in some matters paramount 
(in normal times at least) to the, State is curiously enough a 
by-pirodiict of that much ' maligned Medieval institution, 
Eeudahsm. It was its death-bed legacy to modern EuropO. 
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view r>overn- 
ed m ancient 
polities 


In Gieek 
City States. 


In the Eomai 
Empiie. 


The idea 
that the sub- 
ject has 
legally eufoi 
cihle rights 
against the 
State de-,r, 
rived frbi^ ; 



1ft 
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mO. die icalh Fond fi cei*l unos'^ &'ay Messrs* Pollock 
rvA MtiC'ii noiL,} the i elation beh^cen King 

niifl siiljjunr j*ku die ouieOiis<‘ oi ,< gieeiaci't ; the law of 
cniitiiicL te snaii«»w ip ail ]aiblic law. These weie 

till* gekpTi du \ - i Ui 5 naoiil c uniiaf (i). In the shicdy 
ikiitla! poiitj, iho Si .g '.IS Imt ^o\eial units of 

S'/Conj’ hthi "og» tjji b} dio bjudb F' ‘irlil engageiiients* 
Fur L.fJ^ i. . ot , iho K*ijg parted uiOi poitions of 

liis land hii 1 pii and on ^rcli sliieds and patches 
ui tli' iUal'/iud d 111 p'"xia] I rcrogalHu as with die connuance 
d tin (thnreh v as abk i^r'din loand !us peisoii, lie could 
Le III hi fill diCMtiw al ita* t) h) IIl tdras ni ]!]» engagements us 
sliictly a. tin m‘'anD>''t Mlii-m in tin* kingdom. 


(11 Puilock k tM mlaad, HiUoiy of Engli.h L.tw, 2iiJ, Edo, To], 1, pp. 
‘2(i2"““ 2tl$ 1 Ih^ ill in tho fpeif ifmn nod lo the paincrapli winch piecod- 

< *1 ig F.LCOK ai hist £'dd hi h (;pi>“-"ed to tin fanixliar ob^cieation that m 
the So, o'U fd the M.ddI the eionf) wa.^ the noil and not, as i& the ease 

now, the nidnidital cih/en. Even now, indr.iduals combine m associations 
to protect tie ir common mioic&ts, g , trade im iohfj mnmifa(‘ttii erb associa- 
tions, etc , w henc\(‘r tn*' iipdits of irdnidiiala lia\iiig common interests are, 
or aie lehe\«d to he, not snfhciently piottcted bj State authontj. In 
lo'udal SociU}, nt the ramo time that the lights of e\eiy one w eie delined 
by law. diechui pndection or tlie e lights wa^ gtfatly wanting m the absence 
m a St long ctxUial anthoutj to cotoue it. Hence the tendency, which 
history show-i i*^ older than FemlaliMn, tov^ards formation of groups, gilds 
and classes The statement otten met with m tevt-books that m Feudal 
Society the .uronp was the unit is misleading, if not positaely incoirect The 
statement quoted (dworcel fiom its context) does, however, need coirection 
in so far as it may snugest that tne lalcft of huv wdneh governed the relations 
of lend ami chief, m the Feudal scheme, weie deteniiined entirely by contract. 
These were, in their inception, caste maiy rules not modifiable by the wills 
of the parties and the Common law of England to a large extent remains 
unalterable by agreement up to the present day But the Feudal relationship 
itself was created by contiaet The point, however, which rc^quiros empha- 
sis in the prchcnt context is that e\ ery individual from the King fo the villein 
hail a plaoa in a ajstem m which the relations between one individual and 
another (iMkding the King) were regulated by law. The Soman Imperial 
idea of the State bang above law was foreign to the Feudal scheme That 
Feudal 0oeiely was based primarily on contmofc m borne out by the fact 
otherwise nnintelilgible that no member of a Feudal Assembly originally 
' bemud by a decision of the majority to which he had not 

pereoaally wieiilei In fact, the dissent of a single mbmber was enough 
to wfmt iA pro^wai _ for a deseription of the operation of this ^%hr%m 
, lnFoten4U#«M. Fbtl|lp''monc^giaphoa Mand m the Sdibe tfniversity 
,, 'Cl*. iW'Mua, te;.Ai:agtHi, MiksIubboo's H%tery.,'o{ Jfod^,14tetEr 

; ilji fp, fee 8aS(j,lfi'iW8«4i Hirtoiy of Piibljo ^ ' 



THEOEETICAL IMPLIC \TTONS« 


17 


SL The central idea of Feudalism was the subjection of 
the ruling body (grants of land^ it must be remembered, 
always earned with them grants of juiisdiction) equally with 
the ruled to law (a). Its defects lay in the extreme points 
to which this idea could bo carried, to the destruction indeed 


Why Eemda* 
lism by itself 
failed to 
evolve a sys- 
tem of order* 
ed adminis- 
tration 


of all centialised authoiity, the very authority which was 
needed to put the idea into practice. 


32. ^^Under Feudalism”, writes Davis, ‘'the powers of the 
Crown, executive, judicial and administrative, are often 'granted 
a^vay to be hold by the same tenure as the fiefs over which' 
they are exercised, And thus it cieated the worst form of 
civil service that Ave can conceive, a coips of hereditary officials 
who can only be checked or removed with extreme difficulty, 

Avho render no account of the sums which they collect under 
the names of fines or dues, who are seldom educated to the 
point of realising that even in their private interest honesty 
IS the best policy. If this system had developed to its logical 
conclusion, if the principles of Feudal government had not 
been mitigated by revolt from below and interested tyranny 
from above, the only possible end would have been a state of 
particularism and anaichy compared with which the Germany 
of the fifteenth century or the Italy of the eighteenth might bo 
called an earthly paradise” (b). 

33. A strictly Feudal polity, it is apparent, Avas impossible, Transition 

for it bore within it the seeds of anarchy, the only antidote K^^ships of 

to which Avas a stiong and centralised monarchy. How, in theMiddk 

J to the 

Western Europe, the royal power ultimately triumphed over Centralized 
the self-interested and self-seeking Feudal nobility is knoAvn onater^^^^ 
to students of history. As will be shown later, the diverging 
ways in which this conquest was accomplished in England and 
the Continental countries had important consequences m 
determining the character of the administration and the prin- 
ciples according to which it was to work in each of these 
countries. In each case, however, the conquest was achieved 
with the aid of the Commonalty, and the important point to 
note in the present connection is the fact that though Feudal 


(a) That the principle of Feudalism was a principle of fiherty is test|4^ 
lo’hy Bdssayd* Sistory of French Public 1/aw, p. 214. , ^ , ’ , . ^ 

CJ.'|)a?is,r M-edi^val (Eome^ 

also Brfwaydi. Il^tory' of l#ft 
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Thp Fewlai polity, rfnireft^^nterl a? li to* by dis^oemtcniient of temtoiial 
pmif iple 1 1 , 

Ike sni)j.'f- pos'so.^sion aiKf jijiisaiction, passed avvay, t-lie idea of jiiris- 
Kfnp^iiaw diction 1>y nontract rcmiiiiied and indued was extended and 
e\|IridawTo adapted ilseif to the altered on on instances. The King 
ilie d*-,ft,nnt a^coiding to the new idea now be snpposcd to 

of 1 I 1 Ri , , 

Compact, oitiue upon a contract, not with Ins tenants-in-cliief 

only hue with ihe entno population. Occam, to mention 
the eaj!ie«it apologist of the ne^\ monarchy, deiived 
Ins sovcieignty fioin tb* people (a). It is a mistake to sup- 
pose that the ‘'Social Compact ' theory of go voinment which 
exercised such a strong and universal hold upon the minds of 
all classes of writers from the 13th to the ISth cenkirios (b) 
was the product entirely of philosophical speculation. It 
represented a mode of thought which Was habitual to the 
people of Medieval Europe. 

Farther hardly to be expected that the now Monarchy 

develop. would readily acquiesce in this interpretation of the founda- 

gross from tioBS 01 its new-rouiid authority. The struggle between the 

Mverei^ly recent allies broke* onl first in England. Whilst 

fhe'SpteTo appeared 

that of SOV6- extreme sections of the people who would not admit even the 

the people, delegated sovereignty of the King {c\ thus foreshadowing 

doctrines which a century later were to set Europe ablaze. 
The revolutions of 1G49 and 1088 in England destroyed for 
ever the royal pretensions to govern by divine prerogative 
but they did not, fortunately for that country, destroy nionar- 


(a) The new theory of sovoreignty denvcrl support from the traditional 
aoconnt of the eatahlfehment oi the Pnneipate in Kome— which, though a 
militaiy usurpation m fact, was passed on as an act of perpetual delegation of 
authority by the Sovereign people to the militaiy commaiider. 

(b) The doetnne, it should be remarked, was accepted and utilised by 
supporters of absolutism (Hobbes and Rousseau) equally with those who argued 
for a limitation of Sovereign power (Lobke, Madison and Hamilton), The 
doofenne of Social Compact has been rejected as history, hut has been reinstated 

> in theory as a “logical necessity’*. I am not sure I understand what is meant 
V tbte exprassjpn, unless it merely amonnts to a philsophioal way of expressing 
He h^^of its ‘‘utility”, la the above passage 1 have , merely sought' to explain 
iMe^WTalenoe in Iledieval thought* riot iwnfinM by'' any means to learned 
« mdy., See 'irttnoh- Ptthlte Uw, ^'538, forn Wi^' 
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cliy. They csiablibliecl as a histoiicai lact wliat Occam 
(1270-1347) and Ailhusms (1557-1638) had assoited as a 
|j()litical iheoiy (a) Lhai Uio people vcie sovereign and tdic 
authority of Goveinioents "was authoiily wliicli tlic people 
had entiiistcd lo them iindei' a ^^contiact of soveicignty'' which 
made it mcumbeiit on all Governments to use that authoiity^ 
never m an absolute manner, but alvays limited by consideia- 
Lioii for the people For the fiist time in histoiy, the exe» 
ciitive of a nation became ‘'adinmistrators” for and trustees 
of the people in fact as well as in theory 

35. The doctrine of the so\cieignty of the people reached 
it high-watei maik m France at the end of the 18tli century. 
In this country, it lefusod all conipromisos with the hereditary 
monaichy which it piocoeded to destioy root and branch (b). 
This drastic treatment of the tiaditional execiitne cost France 
a Cental y of travail to r(‘place it by a really effective constitu- 
tional cxecutivi' Without which administration is nought. But 
neither France^ nor the rest of Europe which learned so much 
(positncly as well as negatively) fiom the Kevolution, is likely 
to forget one Lesson the teaching of which affords the only 
extenuation of the orgy of blood and terror through which she 
passed. That -was the lesson of e(|uality in moral value of all 
men in any scheme of administration. Far away from the 
scene of conflict and just when affans in France where approa- 
ching a crisis, the Philosopher of the age, Kant, summed up 
the now teaching (which was as much ethical as political) in 
a sentence which is now accepted as axiomatic ; “^Act so that 


(a) The name of Marsilms (Marsiglio) of Padua (who died m 132S) is usually 
coupled with that of Occam as the fiist advocates of the derivative sovereignty 
of the King. But Marsilms had in fact gone much further, having affirmed the 
authority of the Sovereign people to punish and even to depose a King, As 
Mr Dunning has pointed out, Marsilxus’s views were in many respects out of 
all relation to the current of Medieval thought (History^ of Political Theories, 
Ancieht and Modern, p, 238). He dearly affirms the plenary authority of the 
Sovereign as'sembly to control and punish the executive, an idea derived , frpm 
Ancient and not Peudhl conceptions of (Government. That idea 'Was, at this 
time, in Vigorous operation ih only one State, Mss : Yeaioe, and the assoeintion 
of Hadnn* with Tenioe was tod clo^ fem an inhabitant of ■ the latter plaeempt.'ld 
^ be influenced by' its instituiions. aocordin^^.tp 

didubtl4^epte4 btit it) n ' 
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A-’l J. \J U JL Ui.1 1 . [Leg. I. 

yon treat Jmnianity, whether in yonr own person^ or m the 
person ot another, ever as an end, never merely as a means” (a.) 

36. Not m all the systems of government of the present 

day aru the peo])!e acknowledged to bo sovereign. But each 
one of them is pledged to seek solely and exclusively the 
welfare of Its ovn people, and justifies its existence only as 


III 

tlnifcy of ad- 
immstration. 


IS trustee tor i , o umj as 

the people, IS. »eiDg indispen&Oible to the attainment of this end (b). This 

condition, among other.?, favour ing the growth of a sound 
body of administrative law is fulfilled in each of them. 

3 / Any one who has fblloiv ed the discussion so far will have 
no difficulty in surmising what the third most essential condi- 
tion of good administiation must be. This is unity of 
administration. This unity must not be a matter of reaso nine 
or remote inference. It must exist in fact and be embodied 
in a living organ of Govcinment co-ordinating and whore 
necessary contiolling the entire system. Without such a 
visible unity there cannot be that pervasive sense of responsi- 
bility m officials and non-officials alike which is of the essence 
of good government. This condition is indeed much more 
fundamental than the others, for without it not only can 
there be no administrative law, but no ordered administration 
of any kind. This is why the executive whilst allowing itself 
(within limits) to be bound by law and (within limits again) 
to be judged by the judiciary must, at the same time, retain 
in Its hands large reserves of power capable of expansion, m 
appropnate circumstances, even at the expense of the other 
two organs of the State, (c) 

88. The two most apposite historical instances of the 
failure of administration, through the absence of this factor 
are Sepubhean Rome and Poland. The latter is the only 
country in Europe where Feudalism appears to have fvorhed 
^elf out the completest fashion. What the success of 
Feudalism might mean to the administration has already Been 


Absence of ifc 
dcstrnctne of 
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of any kind. 


toland. 


KoBigeberg ,188 as tmoompronusing m his aiSmance 
of State absoktism k ks-rhilosppbyofW’ as he was of kdmdualism 
k h« “Ormue, of the ?motic»I,]?oaeoB”, For an examkation of 
we»stt e*tekW wh>« *‘Ph,to^^^^ o{ taw”, see M. W , Dognit's artiele 
on The taw the Skte” Oh. JII, m 31 Harvard tawHeviewl 40 

^ m a farther 
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indicated (a). A few words will suffice to sketch the condi- 
tion of things in Rome under the Republic, 


39. Rome steps into history as a highly centralised 
monarchy. The King was the regulator of all things 

human and divine. The Republic continued the royal %mpe- 
Tium, vesting it with some small limitations in the two 
Consuls. But that these large poweis might not be abused as 
they had been by the Kings, each Consul was given power to 
veto the other. Later on the struggle between the classes led 
to the iinpermni being further broken up and distributed 
amongst a number of officials with no single authority to be 
responsible to. The deference which the Magistrates habitu- 
ally paid to the Senate^ the standing council of retiied officials 
(which constitutionally was an advising body only), secured 
unity of action in wais and foreign relations. But its partisan 
constitution unfitted it for the exercise of supreme authority 
m administration within the State and the arrogation by it of 
such authority was keenly resented. But the most disturbing 
factor in the organisation was the Tribunate. It was organised 
as a State within a State, and the vetoing power of the Tri- 
bunes which was capable of being most capriciously exercised 
was destructive of all unity of administration (b). The Roman 
assembly did not exercise administrative control in the way 
the Greek assemblies did (c). In this state of affairs there 
could, it has been truly observed, be no true theory of responsi- 
bility in the Roman Magistracy (d). 


Republican 

Rome. 


Di'tjorganismg 

efEcct of the 
inter te'ssio 
and the Tri 
buuioian 

I 


(a) The Kingdom of Palestine founded by Feudal crusaders appears to be 
another instance, Brihsaud, History of French Public Law p S32 

(b) Sidgwick’s Development of European Polity, pp. 143,-145, 

(c) llid p* 148. 

(d) Greenidge, Roman Public Life, p, 181. The writer however observes 
that another element of responsibility (^ e. not arising from a unity of powei) 
existed in the organisation of the Roman magistracy. The Roman magistrate, 
after he ceased to hold office, became subject to action both Ci^vil and criminal 
for a misuse of functions, in the same courts and by the same procalure 
by which ordinary citizens were tried. This might lead the superRcial 
observer to imagine that the Roman rule in tins respect was the same as the 
English. But the general rule in Rome that the magistrates were exempt 
from trial when in office, coupled mth the fact that they held office |0r 
short terms, obviously introduces fundamental differences in condition wW 
consequent,, differences In result. , The wonder Is not that 

, fapcA to a system of adminipiratwe law but thaf >«lth 

ch^jcging • offiolot® Itufas able to <#ry on the 
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40 . Tliij iast coiiiiDion wnieli ha^ alieadj been disciisocd^ 
lb tlic scpaiatiMii oi the e^ecative, judicial and legibJati'vc 
oigans oF ^lie Si ate Thij^ really is a matter not' so jiiucli of 
principle as «»! machinery But machmery iM|iiaIiy witli 
piiiiciple IS inJispenbahh to the jiropei oik mg of any human 
institution^ and adiainistuition is no exception to the rule, 

4L To sum iip^ then, the conditions winch a sound body 
of admmistraii\e lules and pnnciples pi esiipposes, these are, 
Oi the Older of their importance, the tollowmg : — (i) A visibly 
emb(»died central oxecutne^ supicmc in matters not subjected 
to control by the other organs of the State, with power in case 
(T necessit} to ovci-nde evmi this contiol , (li; a lecognition 
of the fact that it IS the State winch exists for the welfare of 
the irnlividnal snhjeet and not the latter for the former — though 
the State being indibpensablo to the attainment of such welfare, 
it IS also the duty of each individual subject to co-operate 
with the State and to offer it his best sen ices in the pursuance 
of their common end . and ( moie as matteis of machinery 
than of principle but none the less indispensable for that ) 
(lii) the separation of the State and the Govcnimenij and (iv) 
the separation of the legislative^ judicial and administrative 
organs of the State. All these factors combining produce the 
condition refen ed to at the end of the last section, m which the 
Government becomes m fact as well as in theory a trustee 
for the people as a whole; being pledged to pursue solely and 
exclusively the common welfare and by methods winch are 
lawful, that is to say, in accordance with principles o! justice 
and fair dealing not dissimilar in character from those by which 
law insists on regulating the affairs of individual subjects 
inter se. 


(III) Adm%ni8trative forms and their ends. 

42. The conditions outlined in the last section as those 
^ which lead to administration according to law were, it is hardly 
necessary to say, not produced in a day. They hav^e been 
evolved out of centuries of political experimentation in which 
•not ‘one hu% many nations have joined Political evolution, 1 say 
adtisedly^ ha® not been m blind mechanical process* - Political 
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institutions are, amoiiost social institutions^ those in t\hicli 
the in\enti\e genius of man has found its noblest expressions. 

43 -'Uid Aristotle, ‘hs a political amuial (a), 

dins obsei\ation^ one of the piofoundest ever uttered by a man 
of genius, has been often misunderstood. For polemical pur- 
pose^^; it has been assumed to mean that in no circumstances 
can a man live otherwise than as a member of a politically 
oigaiiised community. Even the authority of Aiistotle will 
not make that which is not in accordance with facts true. 
What Aiistotle really meant to say was that man can expect 
to reach the fullest cultuial statui<‘ of which he is capable 
only as a member of a politically organised society. What is 
wanting in this nmxiin is made good m another of profounder 
import whi<*h also wc owe to the Stagiiite. “The best Govern- 
ment”, he says, 'Us that in which man can live his best”, (b) 
These propositions are truer today than when they were 
wiitteii. 

44. War”, it has been said, ^^begot politics” (c). With- 
out committing oneself to any comprehensive theory of the 
origin of political societies, one may yet lecognise the fact 
that all the earliest known forms of historic polities had for 
their object either defence of communal hearths and heritages 
fiom foreign aggression or the mamtonance by an invading 
tribe of its hold upon the conquered territory and its mastery 
over the conquered people. War, defensive or offensive, certainly 
brought out that ‘^most successful of political exponinents”^ 
the host-leader and king. 

45 Political progress does not end however with the 
discovery (or is it mventioii ?) of .the king* The moment the 
tribes settle down into peaceful existence, the host-leader 
becomes an anomaly. Fresh political experiments are tried, 
and leadership passes to an aristocracy. So long as political 
consciousness remains confined within the ruling families, the 
Government remains a hereditary aratocracy. But that cons- 
ciousness gradually filters down to the low'er orders^ and farther 
adjustments t^ndipg towards democracy are made in the 

- a ; 

(a) Aristotle, ' Foil , Book I ft 01^, YL y/, 

'ft) Aristotle, Fokties, Book YIL dhi IB , 
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GovcrnmeBt* Those changes rlo not occur antoinafcically. 
Tliry art marh'^ in fiict '^orcsted^ an#l that not always very 
peacefully, from unwilling hands. The Greek city States 
changed thoir constitutions more frociv than their piivate law. 
In Rome, the earliest leyes weie more concerned with changes 
m the public than with alterations of pi irate law. Revolutions, 
■whether amongst the ancients or amongst modern nations^ what 
are they but expeiiments in government-making, more or less 
hazardous and attended with degrees of violence ^ 

4{j. The highest political wisdom, as Aristotle did not fail 
to realise, is to forstall and avoid revolutions. The best 
constitution for a Government is that which can always adapt 
itself to the changing needs of the community. 

47. If the political consciousness of a people had always 
accorded with the real needs of the community, reform of 
Government ■would not have been attended with many of the 
difficulties that beset it. The needs of a community are 
determined by an almost incalculable variety of factors, 
geographical^ physical, social, political and economic. The 
existence of other political communities with needs, aims and 
purpostis of their own, operating m varied relations of agree- 
ment or conflict with itself, may alone deteimine its inner 
organisation in a manner opposed to the political consciousness 
of its people. The very traditions and inherited character of 
its members, without more, may impose important limitations 
upon the plans of reformers. 

48. But great as may be the difficulties m the way of 
fashioning a Government to suit the requirements of a people, 
nothing is more opposed to human nature or sound principles 
of political science than political stagnation. The difficulties 
which are really so may calls to intensive study should never 
be set up as arguments of despair. These arguments may 
often enough, when analysed^ be found to be argum^ts to 
perpetuate vested interests in existing forms of Government. 

49. Adaptation to needs is the one test of the value of 
a particular form of government at any particular time. The 
test ' IM no doubt relative to ’ existing conditions; for every ' 
Goveriiment k to' large extent limited > hy' the materials 
:aponwMbhit.'hwta‘; but'ilfenofcehirely determined 

Humw in measure'' 'niastio ‘ 
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and environments yield to science. Materials when not found 
may be made. Political fatalism if it had any justification at 
any time has fewer justifications to-day than it ever had in the 
past. 

50. The framing of a Government being thus a conscious The impor- 
process, its end as conceived by its authors and sought to be conceivLl^nd 
worked out m its institutions must largely determine its form. Govern- 
The conceived end of Governments, I am however bound to giving shape 
say, has raiely been of a very exalted order. It is only very mstration. 
recently that the true end of Governments has been formulated 
to be the welfare of the whole people, irrespective of classes 
and creeds. And it is doubtful if all existing forms of Govern- 
ment do more than pay lip-service to this creed. 


51. Fortunately men often build better than they know. 
Their imperfectly conceived eftorts have time after time 
brought forth id stitutions of permanent social value. Besides, 
their very failures are often full of instruction. A study of 
by-gone forms of Government in relation to the ends they 
consciously sought to subserve is bound to furnish materials 
of the highest value for a comparative study of political 
institutions. 


Iraperfeo!; 
realisationft of 
the ends o£ 
Government 
not useless— 
Wessons of 
history. 


52. All forms of Government, ancient or modern, may be Forms of ad- 
classified in relation to their ends into three groups. Govern- 
ments may conceivably be organised (i) for the benefit of one relation to 
individual, (ii) for the benefit of a class, a family or families, ved as the 
or an order or orders (constituting as the case may be a the^Sw 
mmority or a majority of ‘ the inhabitants), and (iii) for the 
benefit of the people generally. The last mentioned form 
would be the ideal form of Government according to modern 
conceptions. 


53. It may be doubted whether a Government organised 
only to benefit one person ever in fact existed. Even the 
leader of a gang of buccaneers must agree tu give his followers 
a share of the loot^ however despotically he may rule them. 
The patriarchal king who combined in his olvn person the 
functions of War4e^fier^^ chief priest and judge (if snob a 
_ 4vei.r‘ existed) , wottld govern only ^hoot^ding to' enstotoiry’ 1#%^; 
li^^refore _in' interest " 
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self-seeking ruling minority. The Principate was not imposed 
upon Eome by ambitions military commanders bent exoliisiTcly 
upon satisfying their private ends, but by statesmen who had 
in their mind the interests of the people at least as much as 
their own personal aggrandisement. King&hip as an institu- 
tion everyvv here, m Asia as in Europe, has been decidedly 
benevolent in its operation. 

54. Historic instances of the second form of Government^ 
Yiz ; that organised for the benefit of a class, are found in 
profusion everywhere at all times. All Greek City States were 
organised expressly for the benefit of the ruling minority^ so 
much so that even the supremely scientific intellect of 
Aristotle could not conceive of a State not founded on slavery (a). 
But the apotheosis of class rule was certainly attained in 
the State of Sparta. 

55. The Helots of Sparta, says Professor Maisch (b), were 
serfs bound to the soil of estates owned by the Spartiates, 
whom they followed to war as esquires. They were employed 
also as light-armed troops and as oarsmen and even as hoplites. 
‘^The more threatening their numerical preponderance 
appeared, the greater was the jealousy and cruelty showm 
to them by the Spartiates. In order to he able to murder 
them without thereby bringing upon themselves the guilt of 
bloodshed, the Ephors every jear on entering into office 
publicly declared war against them. Armed Spartan lads 
patrolled the country and slew out of hand all who lay under 
the least suspicion. Thus m the course of the Peloponnesian 
war, 2000 Helot hoplites, who had distinguished themselves 
in the field, were suddenly put out of the way without a trace 
being left. This magnificently organised system of wholesale 
murder throws a ghastly light on the peculiarity s of the 
prehistoric Dorian robber State. The Helots avenged them- 
selv« by terrible retolts, which repeatedly brought Sparta to 
the verge of 

56. Roman rule during the Republic was class rule, and 
'molt mpdeni^Siatea of liurope have at different times passed 
" througb stagfes of the, same rule.' England, 'Jt is alleged, 

bating, been gpverhed for centuries in tlie^'interest' of the 

’ i Vi- i f'"' I 

/'iiitt! 1 . ' i ' ' ' 'i ' .1 'i jjtu ' , 
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landed aristocracy was in the lasb century eaptuied by the 
capitalistic interest, and similar developments have been 
witnessed m other European countries. Amongst by-gone 
polities the nearest approach to democracy (understanding by 
that term Governments organised in the interest of the 
whole people) was, I believe, to be found only in the Yenetian 
Republic, though even she was oligarchic with reference to 
her subjects in the dependencies, 

57, I think I may safely say that all advanced Govern- 
ments to-day conceive their true end to be to seive the interest 
of the whole population under their charge without distinction 
or discrimination, but the form of Government in most of them 
is still what it was m the oligarchic regime. The whole 
world of States to-day, from Japan to Chile and from Canada to 
New Zealand, may be said at this moment to be engaged in 
try*ng to adjust their organisation to this new conception of 
the end of States with varying degrees of sincerity, courage 
and success. 


LECTURE IL 

ANALYSIS OF HISTORIC FORMS OF 
ADMINISTRATION. 

(1) — The Athenian Democracy, 

1, Having classified Governments with reference to their 
end, according as that end is conceived to be the welfare of 
an individual, of a class or of the whole people, I proceed to 
examine some concrete instances of historic polities with refer- 
ence to their forms as well as their ends. 

2, I start with Athens, in which the ancient City State 
reached the highest level of perfection without compromising 
its character as such. 

8. Of the consciously conceived end of this State at its 
best we are left in no doubt. Pencks is reported to have 
said ; We aim at a life, beautiful without extravagance ^d 
contemplative , without ,unmaiiHwBs wealth ^is in 
a thrtig not ier ostentation for , r|ae and 

the ^tihowkiigeiaent fpf ' diegr^l|lr 
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woli-knowii Ining English jnri&k ‘^our modem society has 
much to learn ’(a). Bnt the passage quoted has to he read 
in its application subject to serious qualifications. The *‘beau- 
tifiii life at \\hich the State aimed did not exist foi the largo 
slave population ^ ho toiled for the citizens on the estates ; 
nor {since the city at the date of the speech was an Empire 
city) was it for participation by the citizens of the allied cities. 
The ‘‘life beautiful” was made possible, as I shall picsently 
show,, b} the labour of sla\es more numerous than citizens 
and by tributes ixacted from the allies. 

4. This queen of City Stati‘S had other limitations. A 
City State had necessarily to be a small and consequently a 
weak State, conditioned theieto by the necessity of each 
single citizen participating in the business of Government, 
The ancient City State was as it -were a jointstock business 
in government conducted by all the shaieholders who had to 
be perpetually in session to exercise surveillance over its 
agents (b), 

5. Each citizen again had m turn to serve as a Magistrate 
or in one of the numerous other offices, all annual, which 
were created with the growth of the Empire. There were in 
the middle of the fifth century B. C. 1400 offices going round 
turn and turn about amongst 20,000 Athenians. It meant 
strenuous work for the citizens individually and collectively. 
Athens was thus a great school of political training to its 
citizens. But officers engaged in serious work whether they 
are drawn from a small number or from the whole body of 
citizens have to be paid. The Athenian Jury courts (being 
panels of the whole body of citizens) were required during 
tbe period of the Empire to decide local disputes as well as 
those from the allied cities. Service on the Jury and later on 
m the Assembly bad to be paid for. The whole body of Atho- 
nim citizens was thus converted into a bureaucracy main- 
tsdned out of the labours of the slaves and tributes of abided 

, , ' ' ^ . 
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C. Athens nevei learned to treat her aihes well They 
■were the means and instruments of her greatness and iiothmg 
more. How" could a City State absoib, and be one with 
another distant City State ^ The problem was solved m 
later centuries by Rome but not m the happiebt way. But 
it was not solved by Athens in any way whate\er. When 
the allies broke away^ Athens's occupation as the ‘^Tyrant 
City was gone. 

7. The Greek City States further lacked any principle 
of cohesion amongst themselves. Peisia^ defeated by a 
temporary coalition effected by the statesmanship of a single 
soldier, went on controlling the destinies of Hellas by playing 
one State off against another. The Leagues which grew 
up later wore little more than confederacies which melted 
before the legions of Rome. 

8. Alexander, it is alleged, having conquered an Asiatic 
empire with the aid of Greek valour, degenerated into an 
Oriental despot. He could not maintain the empire other- Government 
wise. The Persian form of administration was better suited an Empire, 
to an empire than the Hellenic. 

9. ‘‘Hellenism/’ says Professor Hogarth (a), “ was and re- 
mained essentially a property of communities small enough 
for each individual to exert his own personal influence on 
political and social practice. So soon as a community became 
m number and distribution such as to call for centralised, 
or even representative, administration, patriotism of the Hellenic 
type languished and died/’ 


have been delivered in 430 B. C * “Do not imagine you are fighting about a 
(Simple issue, the subjection or independence of certain cities. You have an 
empire to lose, and a danger to face from those who hate you for your empire. 
To resign it now would be impossible*— if at this crisis some titoid and inactive 
spirits are hankering after righteousness even at that price ^ For by this 
tune your empire has become a Despotism (^ymnnuj^ a thing which it is 
considered unjuM to acquire but which can never be safely surrendered’^ 
The sentiment recorded in the last seht^nce will no doubt find aii echo in 
the hearts of many' an' imp^'alisfc statom^h of the present day. "beint' 
the **S'aJvibur ot ttellaii^' as' ibe 4^ in to't^ewian war, she bad cohie'fofe- 
rfe^i^d Ith tMupenfe^'^'bl' the war as 

,iri/ this .bc^eefeoh, C0h. 
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10, Within the limits of its own citizen body, the 
Athenian polity, it must bo conceded, proved a highly 
siiccessiul one. In relation to her own citizens^ the bureaucracy 
ot Athens never developed the peculiar faults of all 
liiireancracies. The one year's tenure;, the constant shifting 
of the Citizen from office to piivate life and back again never 
allowed the official to feel that he was master and not 
servant The participation by each citizen m the varied 
work of administration moreover kept alive his interest in 
the State. The Athenian '' loved ’’ his city, as no other citizen 
ancient or modern ever did. 


Rule of 11. What about Athenian administration^ It was fully 

law^’ m / 

Athens. adequate to the purposes it was called upon to serve. The 

citizen it is true did not enjoy protection from interference 

by the State wuth his private rights as citizens of modern 

States do. But the occasions for difference between Slate 

and citizen wore few. Nor were the organs of administra- 

tioHj legislation and adjudication effectively differentiated 

Athenian cul- in Athens, But the business of the State did not call for 
tme* 

such elaborate differentiation. Though officials were chosen 
from the whole body of citizens by lot (a), each one after 
selection had to undergo one or more examinations intended 
to test his capacity to discharge the dnties of the office. 
They were liable to impeachment for their conduct in office 
and to be deposed even during their year of service, whilst 
at the end of their term they had to submit accounts to the 
assembly. No wonder that under such a regime the Athenian 
citizens as a body attained a degiee of culture never equalled 
before or since. Take her for all in all/' Athens stands in- 
cotBparable--somewhat of a freak State but a wonderful freak 
all the same (b). 


(i) Tbe lea Getterals only 'were directly elected, as were the Arcbons 
for a'f©wyear$ after 508. B. 0. Hammond, Political Institntione of Ancient 
Qrm&e, pp 80, 101, 


(b) See <3re©nid|e’s^ Oreek Cqnstitntlonal History ; f nst^l de Conlanges, 
The' Amimt difcy j Maiseh’s Mamml of Oreek Antiqniaes. ' ',G-ovemment 
o! Bp&iU ewQRtitnted as a miiithj:y order^ rather than a p oHtmal body, 
Mhititey' di#pline desbr^oyed the caf>acifcy of the 

interfett |n 
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(II) The Assyrian and Persian Emfnres. 

12. Before she had come into armed conflict with Greece, The ancient 

T-i 1 T -n Empiie 

Persia was already an Empire ‘^‘bestriding the lands like a states 

Colossus from the Araxes to the Upper Nile and from the 

Oxus to the Aegian Sea” (a). The Greek City State and the 

Persian Empire were at every point ‘‘ as the poles asunder.” 

But she had not invented this style of polity. She was the 

common inheritor of three previously existing Empire States, 

vn t — Egypt (b), Assyria and Babylonia. The history of 

the growth of the Assyrian empire is nofc without interest to 

students of comparative politics. 

13. In the 9th century B. 0. when Assyria was already Assyria 
the strongest and most oppressive power that the East 

had known/’ it was a hereditary military monarchy. The 
King was an absolute despot, who every spring called on his 
agricultural peasantry to resume the life of militant nomads 
from which they had been scarcely weaned and led them 
abroad on blackmailing raids into more peaceful and settled 
counfries. By the 7th century B. 0. even these robber kings 
came to see the unwisdom of taking peisants from off their field 
on annual razzias” and ovolved a mercenary army with which 
they used to exploit subjects and non-subjects alike. A h’obber 


(a) Prof. Hogarth* The Ancient Eastj,^ p 168. 

(b) The Egyptian empire (with a big break of 800 years and other Egypt, 
smaller ones) lasted under various dynasties for nearly 5000 years until 

the Persian conquest by Cambyses. If it be possible to generalise on the 
character of an administration spread over -eiich a long period, it may be 
seid that the empire owed its integrity and organisation to a bureauoraoy 
superimposed on a Feudal nobility and a fairly well organised priesthood 
What it came to be under the XVIIIth and XTXth Dynasties is thus 
described by Piofessor Flinders Petrie “ There was a great spread ot 
officialism growing throughout the XV'HIth aud XIXth Dynasties. More and 
more place-hunters had to be kept by the taxes and fees of the pepple* and 
the burden was not diminished by finding offices for the 80 sons and 60 sons- 
in-law of Eameses. The «^ast endowments of the temples maintained an 
army of priests in useless lives. These drains upon the resources weakened , 

Egypt greatly and it steadily; fell into worse state under Hameses and 
collapsed /ndhe tumults of about forty later” (about 1200 0.). ' 

ihundred' before, the stated ' ho have levied only fw 

exph^b% anfl.'lffie cost/gf wa.s'/^orno locally 
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8f*ale mir it orc’anisorl lisolf into a bureaucracy of 

Goyf*rnors and Royal officials, which made it the most 
tremendous instinmcnt of power the world had yet seen It 
did not even care if the land had peace so long as its quota of 
revenue and men reached head quarters (a). 

II The^Persian recognised no more than his predecessor 
of Nino\eli ^'tlic obligation to consider the interests of those 
he ruled and to make return for what he took''. He also 
exacted his (jiiota of men and money, but ^'froe from the 
Poniitic tradition of annual raiding, the (Aryan) Persian 
reduced the obligation of military service to a bearable burden 
and avoided continaal prov^ocation of frontier nations”. Free 
likewise fiom Semitic intolerance, the Persian did not seek 
to impose his creed on tlie provinces. There was from the 
time of Darius ‘‘a regular provincial system linked to the 
centre by a postal service passing over State roads. The royal 
power was delegated to several officials, not always of the 
ruling race but independent of each other and directly responsible 
to Susa. These lived upon their provinces but had to see 
to it first and foremost that the centre received a fixed quota of 
money and a fixed quota of fighting men when required. The 
great King maintained royal residences in vaiious cities of the 
Empire and not infrequently visited them, but m general his 
Viceroys were left to keep the peace of their own governments 
and even to deal with foreign neighbours at their proper 
discretion”, ‘^The Satraps”, it is stated 'Svere supplied with 
few, or even no Persian troops and with few Persian aides on 
their admimstrative staff”. 

15. An Empire so loosely knit together could not maintain 

Al 0 o»lykttit itself for centuries as the Persian Empire did, if on the whole 

40O0at3raliwd ^ ^ ^ i. xi. * r± i . 

rt was not just to the provinces. It was also successful m the 
sense that it ensured freedom and peace to its subjects. Its 
weakness as compared with the Roman Empire lay in , t|ie 
decoiitJ^alised mle of the provinces, which offered great tempta- 
tions of revolt to’ tho'sairap. Its faults as .compared' With 
'the -Greek Oity Steles are &ot to be ju%ed by the defeafe'fti'-' 
hteie it’ to'ffered frem the' combing pdwto ..oi-'Alkenk 
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S{3arta That was attributable at least as much lo diiiiciilties 
of tran^poit as to anything else, Alexander stiiick at it at its 
decadence (a), 

(III), The hid lan Eminres, 

16. Thu Greeks with Alexander in 826 B. C. found m THeMourya 

India a civilisation which struck them as resembling the Per- hima^^Le 

Sian. Ihe comparison^ it appears to me, does scant justice centialised 

tlian tiie jr ©r- 

to Ancient Hindu polity \^hich, it is impossible to believe^ sian. 
was a meie copy of the Peisian From the testimony of Asokas 
edicts, corroboiated by the accounts of Megasthenes and wri- 
tings 111 Hindu institutional treatises (b), it appears that his 
Government was more centialised and much moie efficiently 
organised than the Persian It wss far more lienevolent in its 
aims, for ^‘it included depaitments regulating industries and the 
rights of foreigners, the registiation of births and deaths, trade 
licenses to niei chants, manufacturers and the tithing of lands, ^rejmcr^acy!^ 
Irrigation was as carefully regulated as that of Mesopotamia 
had been by Hammuiabi Throughout the empire roads were 
marked every two thousand yaids by milestones, while wells 
w^ere dug, rest-houses built, and doctois and drugs provided. 

Alms were given to monks of all sects, duties were taught on 
set days by provincial ruleis, censors were appointed to 
regulate morals and cruelty to animals was forbidden. Thirty 
edicts in various dialects recoid this civilisation fiom Mysore 
to the Himalyas and from the Bay of Bengal to the Bombay 
coast — all over an Empire stretching 1800 miles noi'th and 
south — an area larger than the old Assyrian dominions” (c). 

17. The Mussalman empire of India seems from all Mussulman 
accounts to have home a closer resemblance to the Persian 

than to the Hindu type In the Subadar we meet the Satrap, centralised, 
though, under Moghul rule, an attempt was made to limit 
his power by associating with him a Dewan somewhat in the 
manner in which the Roman Emperor sought to qualify the 
powers of the prdvincial Goyemor by associating with him 

,, (^). See Fmfessor Hogarfch, “Tile Ancient pp 168- ll#. i 

,Ct)) See in ptrtiicwte tbe of Kauti1y% editted by 

' and puMf^bed.by Oov^mnient ‘Bitobb 
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a Procurator. Kazis and Kotwals administered justice and 
maintained order m the towns, but the rural areas weie left 
m charge of Zemindars and Jaigirdars. It was thus that the 
village communities sutfeied less from the imposition of 
Moghul imperial rule in India than similar organisations did 
under the Roman empire. Government undertook public 
works such as iiiigabion canals, sarais, hospitals and bridges (a). 
Still on the whole the Mussalman empire in India was less 
centralised and more loosely knit than Asoka’s. (b) 

JF* The Roman City State and Empires. 


Three stages 
of Roman 
dolity. 


Transition 
from City- 
State to a 
Territorial 
Empire. 


Jine 

p&rmm» 


18. The political histoiy of Rome presents three stages, 
each distinguishable from the others and each of which will 
require a separate tieatment. 

19. Starting as a City State, resembling m the form of 
its polity and in the intensity of its civic life the City States 
of ancient Greece, Rome ended her career as a far spread terri- 
torial empire more centralised and despotic than any known 
to history. But for the testimony furnished by Rome, the 
world would have believed that the transition w^as impossible^ 
so incommensurable the one appeals with the other. The 
transition has to some appeared so unaccountable as the 
outcome of mere events, that its origin has been looked for in 
the peculiar ethnic composition of the Roman race which 
is believed to have been a mixture of Etruscan and Latin 
elements. The Etruscans are said to have been Turanian 
emigrants from Asia (the supposed home of all kinds of 
despotism), who brought with them the institution of Priest- 
King or ruler by divine right, whilst the element of govern- 
ment by consent, supposed to be the exclusive heritage of the 
Aryan race, came from the Latins. That which undoubtedly 
differentiated the Roman City State from the Greek was the 
conception of the imperium which whilst it armed the 


(a) Bomesh Ohander Dtitt’a Civilimtioo of India, p. 97. 

(b) Plenty of references to tbe organisation of Government prevalent in 

Mogbcl India to be found in the fifth Report of 1812* Bee in particular 
the p»»g©' at lie top of p. 188 in the extract in Ascob*s Early Revenue 
BHstory of , The fact that tbc EugHsb and otb«? Inrpp^n merobants 

to ,f<w ^-Hemente governed extra^ewl- 

^ torially % teir mm 'sEoira tbowfgEiy ;t%' 
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Magistrates with alisolnte (but not necessarily arbitrary) power 
made the citizen accept discipline with a readiness unknown 
to the Greeks. The secret o£ Romi^’s ])henomenal expansion^ 
too, it will be presently shown, is to be found m the 
um however it might have arisen. 

20, A few words only are needed to characterise the ori- 
ginal City government of Rome. Very early in her career, 
her popular assemblies ceased to exercise surveillance over her 
Magistrates in the direct manner in which it was exercised to 
the end in Athens Upon this follow^ed a development by no 
means peculiar to Rome and one which perhaps represents a 
general law m the growth of political institutions. When a 
Sovereign assembly or Council without suriendering its claim 
to control the executive ceases to interfere actively in the 
business of the administration, administrative legislation is the 
only channel through which it can continue to influence the 
administration This occurred in Rome, and once again in 
England and to some extent also in Yenicc. Why the popular 
assemblies in Romo ceased exercising administrative surveill- 
ance over the Magistrates, I need not pause to enquire. It is 
enough that the fact was so. Sidgwick believes it to have 
been due to the inherent good sense of the Roman peasantry 
who, contrary to events m Greece, had succeeded m securing 
the privileges of citizenship (a) and formed the majority in the 
assemblies. 

21 But national habits die hard. The direct control of 
the executive which the assemblies abandoned passed into the 
hands of the Senate by usage not having the sanction of law. 
This control found full play in war and foreign relations, but 
produced the most disastrous consequences in domestic politics. 
It created an oligarchy within the citizen body, one, moreover, 
which failed to obtain constitutional recognition as in the 
State of Sparta and failed even to qualify for such recognition 
as is apparent from the manner of its treatment of the Roman 
poor and of the allied cities without whose loyal co-operation 
Rome could not have risen to the position she attained in the 
second century B. C. The Senate had also during this period 
assumed power to make laws, thereby virtually displacing the 
assembly as the normal governihg^ authority. 

. H r ' I I i , , 
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22. But as J ha%t' .>aiu the people leseuted 

tfie f‘xeicise of this usaifH 4 autianitj m inteinai ddnuni^tia- 
tiODj and the fhaiactoi of tliat adnimistialioii, since the expan- 
sion of Rome into a tonitond Stato^ dining tlie Republican 
regime, was on<^ chronic adininistiatue deadlock, but before tins 
stage armerl, the City was on the whole well admmisteied 
Though the ^^Jagistiates continued to exticisc^ both jiidicia! 
and adnnnistiative functions, and in matteis of private law 
the Pnetois even made Jaws, the business of administration 
was facilitated by a division of iaboui amongst different orders 
of Magistrates, a division winch appears to have been earned 
as far almost as m Athens if not fmthei. The liberty of the 
citizen was assuied at least as well as in Athens, if not better, 
by the coerniio and %'titm'ce^no and chiefly by the exercise 
of the Tribiinician potestas. The Magistiates could besides be 
made accountable by action, civil and crnmnal, foi their 
conduct m office, at the end of their official terms. As in Greece^ 
offices were annual, and this coupled with the liability to 
action undoubtedly made for the exercise of the imperitim 
wuth some regard for individual rights The veto power, spe- 
cially of the Tribunes, was however a doubtful blessing. It was 
abused and prostituted by both the Senate and the popular 
party for party purposes and aided in no small measure to 
produce the administrative anarchy of the first century jB. C. 

23. During the last two centuries before Christ, Rome 
combined in herself two polities held together by her legions 
and the %mpeT%%m of her magistracy iShe was at one and 
the same time a City State, so far as concerned Rome herself, 
and an Empire as to the rest of her possessions. Of the 
former, I need say no more. The latter requires careful study. 

24f. The first step in the expansion of Rome towards 
empire was taken when she made herself fhe leader of the 
Latin League, It was very unlike the Greek alliances, for 
under it Rome not only acquired control over the military 
resources of the ^lies, which for common defence the allies 
were 'Willing to 'give her,'' she 'also obtmii4 through the 
ipfjcrtw jumdictioh for ^ her 'Magistrate^ ' ptof the allied 
^ people contrary lo aH|present-day noti<m&'pf,;44^^ 'Ikte- 
^ righ% ' ' 'vf hep , 

^ dealh/^^iM ' 
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soldiers and in fact over every one witlim the liiiiits of Ins 
*‘pro\ince' This subjection to the cotocne j»o i^dieiion of 
Eoine, in itself, earned with it no eonesfronding Tli«‘ 

Lex ValeT'ia (509 H. 0 ) only d(‘priv(al the coiimiIs of the 
power of pronouncing the death sentence within the City walls 
and under a law dating fiom th^ fir^l yoar of the Repohlic, 
only Homan citizens had a right of appe il ag,iin&t such 
sentences wherever pionounced to the people in tlieir een- 
tmies The peoile of the allied cities and the pro\inc(‘s 
were subject to the consult without any limita- 

tion whatsoever (a) 

25 Having begun as she did Rome found, like the Eng- 
lish in India, that she could not stop She must go on oi 
collapse altogether Hei 'unperinm veiy soon covered the 
whole of Italy and the twenty years’ campaign of Hannibal 
in the heart of the Republic only helped to consolidate it 
The Romans, however, were far too level-headed to rest their 
supremacy on legal theory only She built road'- and fortresses, 
and planted colonies of Roman cnizons to whom she gave 
either full Roman or the iiifeiior Latin rights. 

26 As the Italian cities had bled and spent freely to 
establish this empire, it strikes us as the height of selfibhness 
for Rome to have refused to recognise them as equal allies m 
a truer sense than Athens or Spaita weie called upon to 
recognise theirs. We know that the Italian allies, for 
themselves, did not willingly acquiesce in this one-sided 
arrangement. If we are to judge from the constitution which 
in 90 B. 0 the revolted Soeii^ smarting under Roman domina- 
tion a^nd Roman hauteur, set up in Oorfinium — under which 
deputies from tl'e federated cities were to meet and deliberate 
under the presidency of elected Con-uls — Homes career as an 
empire, had she acceded to their wishes, would in all proba- 
bihty have terminated as soon almost as it began. 

27, The war ended in the Italian cities winnings not places 
in a fed»"ration of equal allies, hut simply Roman citizenship. 
What did this mean ? , The people of the Italian cities were 
enrolled in eight hew tribes^ making the number forty-three^ 

-f . hi I t — >. ! •»» i ^ " V 

; ^ See'yn tWs , saMejbt , Hernia PaWiO' bife * 

' ; .City ’ M Provinekl 


Bomatt 

dtiueushif^ 



TTISTOEIO ADMTXISTIIATTYE 1 OPjrS. 


[Leg. II 


The 8tatu«« of 
Non-Roman*? 
in the empire 


SS 

aiid thus obtained fiist, t.he ;?^s‘ Hntfrafjiorum, the n^ylit to 
Mil at the elf‘Cti<)iis <d‘ (»tneia]s^ <uid the jns Inmor^tm, i e 
the ripflii to stand tor elt^ctiun to ottices. In older that tlie 
Italians should not ptimaneiitly remain m a these 

Tut(\s w^re subhequently di-^tiihuted anumgst the original thirt}- 
five tribes. Thane privileges lemoved the bar of iiifeiiority 
and otibred openings to ambitious Italians to sojourn to Rome 
and bid for Roman magisteual offices on their way to passing 
into th(‘ ruling ari«tociacy of the Senate But it did not go far 
towards gning the Italians generally a shaie in the liovern- 
menl for to be able to vote eveiY Roman citizen had to come 
to the City. The only possible means of giving the scattered 
population of an extendi^d tenitory a share in the governing 
power, the modern system o£ representation, had not been 
discovered m the ancient vvoild. The Roman citizenship was 
valued by the great majority of citizens of the Italian towns 
really on account of the jus privatum, which embraced the 
jus fonnnhii ami jus comm ercil — 'The right to marry according 
to legal rights” and ^the capacity for making all kinds of 
legally enforcible contracts”. 

28 To properly understand the jus priv^jinm wm 
so highly prized by non-Romans, whether in Italy or in the 
provinces, one has to realise the position of the Litter under a 
Roman pro-Magistrate. The conquered or allied people under 
Roman imperium did not live under Roman law — but they 
did not also live under their own law, for the Roman Magistrate 
was not bound by that or any other law In point of fact he 
made and published laws for the provincials by means of 
*ffidicts” which his successor was m theory free to accept or reject. 
"Force, arbitrary rule and convention, in default of laws and 
principles, alone sustained society ” (a). A provincial could 
be neither a husband, nor a father, nor a proprietor nor an 
heir in law, and the edicts of the governor only regularised 
what was essentially illegal in the various relationships 
implied in these positions. 

29. The acquisition of Roman citizenship removed the 
stamp of illegitimacy from all civic and social relationship. 
It gavo nior^over the right of appeal to ,Rome withou the 


(a) de Jilt© Ancient City, Y. Ok t 
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intervention of a citizen pation in Eome Further, the Roman 
citizen, during this penod, paid uo taxes. 

30. To take up again the tale of ten itoiial expansion, 

Rome had been driven to aequiie the province's of Sicily^ 

Sardinia and Spam m older to checkmate Caithage. Into 
the politics of Greece, Asia and Afiica ^hc enteied as peacc- 
makei and piotector But these too weie gradually tiansfoimed 
into '‘Provinces” of Rome. At first the Roman Goicrnoi was 
content only vith leahsmg from the Piovinces their dues 
m men and money . the cities, some of them umler exptess 
treaties, others from reasons of policy, weie left fiee oidmarily 
from interference in their internal affairs. Her legions secured 
the Empire from external aggrevssions and theie was little 
inclination on the part of the provincials to cast oft a yoke 
^^hlch whilst it piessed rather hea\ily m the matter of 
taxes (a) at the same time saved them fiom the far worse 
forms of misrule which it had been their lot to suffer in 
ages past. 

31 In the year 100 B. 0. the Roman State must have The Homan 

Empire m 100 

presented a spectacle unparalleled in the world’s history. 

Like the Great King of Persia, not a King hut an imperial possibilities. 
City State, Rome, under the guidance of her soldier Magis- 
tiates and the Senate^ ruled over an Empire, not composed 
(as the Great King’s was) of individual men but of subject 
cities who furnished her each her quota of men and resources. 

The junsdiction of her Satraps (Pro-Magistrates) was unlimited. 

The World was there to receive the impiess that Eome, with 
her unconquerable might and unequalled organising capacity, 
might choose to give it. Here were present all the conditions 
foi the development of a polity which by nicely balancing 
local and imperial interests and combining on that basis local 
self-government and central control might bring into existence 
a polity made impregnable to external attack not merely by 


(a) Tb© system of fa^rmmg , tbe of the Proviisdos tended to ^ 
the amount ol provincial tribute to a very high figure and left the ‘ 

the taxdarmers,^ to roahs® w much more as they could- f ho system * 

'Hme h 4 of hfie from y ' '' ‘ ' 
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t.lip Ffioncfth of li^r o.o’K'onjuy lotions (pi but by tlie love 
of lier siib|<‘cte Wluii gluiKais oppt^iiuiiity to solve the 
problpin^ of ndminh^ttulum for a whole luillenmum ! Had 
an of hea\eii been sent down at this ent-ical ]nnetiire to 

take the lielui of in the Cit>, this political miracle 

might lvd\e Ixen aecomp’^NlH^l As ii vvas, she fell a prey 
between a ]>lnid peixeise leactiunniy Senate of e^e-ofhciais, 
determined dt all haii ir 1 to mnntain then unconstitutional 
hold over the greatest emjnie tin* vvoiid bad yet seen, a 
scmi-paupeiLseJ populace, constitution.dly the Sovereign people 
but capable of being led by deinagngues and aaibitious 
generals into this or that policy by offers of shows and doles (b), 
ambitious soldier- politicians who exploited now the cupidity 
of the populace and now the &(m>ele>s conservatism of the 
Senate for their own personal aggrandisement, and last, 
but not the leasi, a body of capitahsts enriched by the 
spoils of war who mainly by getting control of the machinery 
of provincial taxation sucked the life blood of the empire like 
vampires. 

In the event Home found her salvation not in a 
parliament of nations, in a federation of th * world, but m a mili- 
tary despotism which was destined to grind every institution 
of the Republic — her assemblies, her Senate, her Magistrates, 
her taxgatherers and moneylenders, her cities enjoying various 
grades of privileges (Colonia, Municrpia, Latiaitas, Foederati 
and Stipendiariae) and smaller local units (Fora, Conciliabula, 
Vici and Pagi) — into one undxstinguiBhable mass of atomic dust 
But before I proceed to trace the coiirhe of this new empire 
of despotic monarchic rule, I must pause to gather a few lessons 
of Republican Rome. 

(a) The cifciKeii army of peasants which made Rome the Qaeeo of Italy 
proved madeijuate for the extended demands of the Bmpire which could not 
be maintained by an army which mast return afttl* each campaign to the 
fielda* From nectesity and not choice, Ttome had to organise and mamtafn 
m army, of, mercenaries' with consequences the reverse of beneficial to the 
Sovereign pogtikhe ‘ At the end of ©very campaign of conquest, the disbanded 
Boldfew, %?ho hM no lind to take them back, came to Rome and swelled 'the 
ranlB bf th^ Wbo^' howevet, being Roman were the voters 

to i*hmm I fee -Magi^tratOa and aenerals^ > Their vot^*s had tob© par* 

chwW by i©'Site-*‘,eeNch by akt' 

{hj ' See iidgydoSc, Dei^ifinent of lnro|i©«4.JWi^, ^ 
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33. The fall of the Republic cannot, I think, be laid at 
the door of the pauperised Roman Assembly. The degradation 
of the Assembly itself was the work of the Senate who opposed 
and wrecked every scheme of reform brought forward by states-* 
men like the Gracchi. The generals who utilised the forces of 
corruption and disorder were also products of that regime 
of anarchy and the instruments of its consummation, not its 
cause. The fault lay with the two orders, the Senate and the 
EquiteSj the olis^archy of ex-officials and the greedy capitalists. 
The former were reactionaries to the tip of their fingers, the 
latter corrupt. I find nothing to justify the charge of corrup- 
tion generally levelled by historians against the Senate (a). 
The Provinces were exploited not by the Senate, nor even by 
individual members of that body with their connivance, but by 
the puhhcani and negotiatores (tax-farmers and money-lenders) 
ope:^ating in collusion with provincial Governors or with their 
countenance. On the other hand the Senate passed or approved 
law after law of increasing stringency to cope with corruption 
and extortion by officials in the Provinces. The Leges Bepe- 
tendarum not only provided sufficient penalties for misdeeds 
of this description but also gave the eiv%ta8 to any provincial 
on whose complaint a person was convicted. The legeSj says 
Arnold (b), would have sufficed if strictly enforced. They could 
not hey because by the Lex Servilia Qlaueia flOO B. C.), 
Judices before whom these offences were to he tried had to be 
taken from the equestrian order, the very class of people to 
whom (Senators being disqualified), the taxes of the Provinces 
were farmed. No Governor who placed himself between 
these sharks and their victims was safe on his return to Rome, 
Even Cicero had to counsel his brother to keep on good terms 
with them in his Province. It is significant that all through 
this epoch of dissolution, the question of the composition of 
the Judices, whether they should be recruited exclusively 
from Senators or Equites, continued to divide the parties 
and that this particular controversy reached a solution in 70 
B. 0. in a comprothise under which the Judices were thenceforth 
to be appointed from Senators, Equites and Tribuni 
It meant a partial captui^e at least of the central organisation 
which eCptiollcd the ptotincial goYemments^by the eapiteh^dic 
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interest. The net result was the organisation of a bureaucracy 
ail-powerful in the Provinces for the purpose of being used 
as an instrument of extortion and exploitation in the interest 
of greedy capitalists. Twice again in history was this pheno- 
menon reproduced. Once at the period of decadence of the 
Medieval City States and again in Bengal in 1765 on the 
accession of the East India Company to the Dewam. Of the 
former I shall speak in some detail presently. I need only 
briefly refer here to the latter as I may not have occasion 
to refer to it again, 

34. In 1765^ ‘^all the wealth of Bengal''^ says Professor 
Eamsay Muir (a), ^flay at the mercy of the Company’s servants. 
And as by the very term of their indentures, their chief 
object in India was to make private fortunes for themselves, 
they used their opportunities without hesitation.’' ^*'The 
Dominions of Asia”, wrote William Bolt, a former employee 
of the Company^ in the preface to his book “Considerations 
of Indian Affairs” written in 1772, ^flike the distant Koman 
Provinces during the decline of that empire, have been 
abandoned as lawful prey to every species of peculators” (b). 
Bengal, and in fact India, was just saved from this fate by 
the strong measures taken by the British Parliament (c), 

35. With the advent of the Principate, all this was 
changed. Briefly speaking (and disregarding transitional 
arrangements^ the Princep gradually drew into his hands all 
the powers of the Central Government in Rome, legislative, 
executive and judicial, and all powers exercised in the 
Provinces. In the City, the old annual elective Magistracies 
were virtually reduced to honorary oflSces, power and responsi- 
bility passing to new oflScials from the Emperor’s personal 
entourage, who held office at his will. It is from this same 
class of men that the Emperor appointed his Legates (Gover- 
nors) and Procurators (Fmancial Agents) for the Provinces. 
At the centre^ Government developed into a regular Secre- 
tariat of seven ministerial departments in each of which “the 
inferior functionaries were hierarchically subordinated one 

(ft) PsofMoc Muir, The Making of Brifisli (1916), p, 4., 
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to the other and placed under a chief of service, who alone 
was m direct relation with the Prince” (a). Hadrian created Eirst stage i 
the Roman Civil Service, the first in the world of its kind, bureaucracy 
Each grade of officials was created into an order of nobility, to 
and towards the end of the empire holding of office came 
to be the only title of nobility. An official caste, in other 
words, directed and controlled from the centre came into 
being, loyal as well as conscientious. The amounts of tribute 
payable by the Provinces were fixed and (customs duties and 
certain indirect taxes of minor importance excepted), farm- 
ing of taxes was abolished, the publicani being thus deprived 
of all opportunities of exploitation. Taxes having been 
abolished in Italy, the Emperors had to depend chiefly on 
the Provinces for revenue, and self-interest if no higher motive 
led to his exercising strict surveillance over provincial Magis- 
trates. City governments were organised on the model of 
Rome, being in the hands of a body of Senators elected 
from amongst the richest citizens. The city officials elected 
by this body from among themselves discharged the mixed 
executive and judicial functions usual with the Roman 
magistracy, subject however to the Senate’s orders. Order 
was evolved out of chaos and opportunities of oppression and 
extortion were reduced to a minimum outside the cities. 

The daily business of Government in all its ramifications 
now taken away from annually appointed elective officials 
was handed over to a hierarchically organised body 
of experts who were more honest and efficient and better 
Supervised than their predecessors. Even local institutions 
were encouraged and fostered (though subject to official 
patronage), for, moved mainly by considerations of finance, 
new towns or other analogous organisatipns were established 
all over the Empire, which, at the same time that they were 
charged with the collection of taxes from the surrounding 
districts, were also given self-governing constitutions of a 
imorfe or less democratic complexion (b). When therefore 


(&} Bds»au<|, History of ftentk Pabbo Iiaw, p. Si i AmbM. Uomm tm* 
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about 212 B.C. Oaracalla conferred Roman citizenship npon 
all free-born inhabitants of the Empire;, it looked as if the 
Empire was about to become a federation of free towns locally 
self-go vernmg~t heir inhabitants all enjoying the blessings of 
Roman peace and the benefits of Roman law and held together 
in chains of indissoluble union by an efficiently organised and 
virtuous bureaucracy. That bureaucracy at this time had 
undoubtedly reasons to be pleased with its work; for the 
Empire in all its parts, inspite of wars of succession over the 
Principate and wars with the barbarians on the frontiers, 
visitations of pestilence and incompetence or worse of indivi- 
dual Emperors, was now flourishing exceedingly. 

development 36. Meanwhile, the bureaucratic machine forged by 
oracy, * Hadrian was being made more and increasingly more perfect. 

As the machine grew in perfection it went on increasingly 
to absorb within itself the vital forces of the commonwealth 
until towards the end nothing was left but the machine, and 
the life which to all appearances was pulsating so vigorously 
within its framework during the first two centuries of the 
Principate was all but dead. 

37, The present administration of India, in the view of 
competent observers (a), presents such striking parallels to 
the Roman administration under the later Empire that the 
fortunes of the latter cannot but be a matter of deep interest 
to students of the Indian administration. 

Thetefoms ‘lightened” bureaucracy originating with 

of Diodefciau, Hadrian attained perfection in the reign of Diocletian (b). 

cularly the newer foundations, that invited imperial interference which grew 
fiKimultaneousIy With the development of that instrument of centralisation, 
the Impedal Oml Service. Eeid, The Municipalities of the Roman Empire, 
Ch, XIV, p, 474 

fa) I, g„ liord Bryce and Sir Oharles Lucas both of whom have contri- 
hut»d v^uable studies on this topic, the former m hm ‘‘Ancient Roman Empire 
and the British Empire in India’S and the latter m his “Greater Borne and 
'Greater Brito**". 

(h) The fifly years of civil war ai;id anarchy which Intervened between 
the ihUrder of Alexander Severus in 235 A. B. and the reconstruction of 
the Empire under Pioeletiaii in 285 A- D. might veijy naturally have 
smpgeefee^^ to BiMetian the nec^ity of over-oentraliaaiipn as 'the on|y 
' toctive' meto aiaiable of keeping the Einpird together. , Reidi Tl^e 
."UtoiBip^rtes 'oi the 'Btkajti Ifij&e, Ok’ Xlf, ' "'im also Leot^e ' 
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That monarch divided the Empire mto four Prefectures^ Gauh 
Italv; Illyria and the East. Each was governed by a Prefect 
who provided for its subsistence and exercised important 
Judicial powers. The four Protorian Prefects directed the 


administration and Justice. Each Prefecture was divided into 
Dioceses administered by Yicars (twelve, later on fourteen, in 
all) — and each Diocese in turn into Provinces (one hundred 
and one, later on one hundred and twenty, m all) (a). For 
fiscal purposes, the Provinces were divided into lots of from 
5 to 200 or more acres according to circumstances, called 
‘'juga^' m the East, centuries*' in Africa and ^^millenal 
in Italy, and a definite amount of tax was assessed on each lot. 
Every stage of this hierarchic organisation meant offices and 
officials. But all these converging channels to the imperial trea- 
sury failed to draw from their sources the taxes, which naturally 
became the chief concern of an overgrown and expensive 
bureaucracy. The city organisation itself was converted into 
the Empire’s tax-gatherer, the city Senators being made jointly 
and severally sureties for the quota payable by it and the 
outlying areas o£ the district. A seat in the Senate, at first 
a coveted honour which needed guarding against corruption 
by stringent electoral laws, now becomes a veritable punish- 
ment. As candidates do not offer themselves for election, the 


honour is conferred on unwilling citizens supposed to possess 
superfluous wealth by imperial patents and the office is made 
hereditary. The Magistrates cease to be elected, the outgoing 
Magistrates nominating their successors. An inscription of 
Acquileia shows that a statue had been voted for a man who 
of his own accord had given in his name for election to a 
municipal office I Why did not the Government dissolve the 
municipalities and govern the Empire, down to the smallest 
units, by imperial agents ? The Government was by no means 
averse to exercising such direct official control over these 
units. As a matter of fact, Curators were frequently appointed 
from head-quarters to perform the functions of the city autho- 
rities in their name. But to abolish the decuriones (the 
Senate) would have b^en to destroy the l:^est security the State 
had for its taxes irhich as assewd were so heavy that te 
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difSciilt, if at all possible. That the sureties might not fail, 
the richest people were pressed into the corporation. Men 
were in fact tied to the ofSces for the same reason that ^ eoloni"^ 
were tied to their lands, uio., for taxation purposes. No 
wonder deenriones and colom alike, when able, fled to the 
deserts or crossed the frontier and sought asylum with the 
barbarians (a). 

S9, Why were the taxes so heavy ^ ‘‘There was’^, says 
Arnold, ^‘such a vast increase in the number of unproductive 
officials that the receivers of public money seemed to be more 
numerous than the payers of it. The Government had ceased 
to be an organism, it had become a machine — ‘‘a dead thing 
working with a kind of fatal regularity and with no principle 
of life or growth’" (b). 

40. ‘^Rome”, says Arnold truly, “had undertaken an im- 
possible task, that of ruling an immense empire without 
federation and without a representative system, where the 
only sources of power were the supreme Central Government 
and the army. It would be puerile however to blame her for 


(a) The c 0 loni who were serfs were assessed with a poll-tax which the 
owner of the estate had to recover for the State. It was to the interest of 
the State not to let the colom run away from the land with the tax. Hence 
the law making him a serf. Brissaud, History of French Public Law, pp, 
49-52. *‘The cunae, the colimi and the members of the colleges'^ (incorporated 
associations of workers), says Dr, Beid, “were equally turned into hereditary 
castes, whose lives and property were subject to external control... There 
was compulsory service for all of them ..If they attempted to break the 
bonds of duty, they were hauled back, and a reward was given for their 
apprehension, five gold pieces for the capture of a member of a local council, 
one for that of a member of a college... The progress towards enslavement 
was accelerated by the concentration in the hands of the Government of a 
vast amount of property connected with industry ..In a hundroi different 
ways the administration pressed upon the workers .. Workers were eager to 
find any way of escape, ordination in the Christian church, service in the 
asriny, fiight into barb&rian lands. But every avenue of relief was blocked 
as far as possible. The army became aelf-recruitmg and membership of it 
hereditary# Men could not be spared from the towns for service, add if a 

Imlkgiaim enlisted and was discovert he Sent back. The fixify of the 
grades of weiety naturally intensified the need to employ foiw# 

The Mimimpiditfcs c# the BomMi' Bmpire# pp 

(b) Arnold, .Bcwiito I feotincial 'Adminislra^oii^ arid 

Chii»ot%. History of UmOtlgm pf fepr«nWlv© In Ttel 3^" 
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not haying grasped and applied ideas which were foreign to 
antiquity and which have only been worked out by the slow 
experience o£ centuries’’, (a). 

41, This deadly centralisation afifected every portion of the 
body politic. Justice formerly administered by Magistrates 
With lay assistance (judwes) is from the time of Diocletian 
dispensed by Magistrates alone. Even labour is ofhcialised 
and trade strictly regulated, often incorporated as were the 
cities, to facilitate subjection to official tutelage (b), 

42. This splendid organisation, perfect in all its parts, its cad. 
did not meet with a violent end at the hands of unappreciative 
barbarian invaders of the Empire, over whose imagination 

it appears in fact to have cast an irresistible spell, and it 
cannot be claimed for it that it did not have a fair trial. It i 
broke down, it appears, under its own weight. It failed to stem, ! 
and in fact grievously accentuated, the economic ruin that ate 
into the vitals of the Empire. Wealth whether in land or money 
accumulated in a few hands. The smaller proprietors became 
the serfs of the owners of large estates or entered into 
pacts of hospitium which latter even prohibitions of law failed 
to check. The over-taxed middle classes who constituted the 
bulk of the city population^ so far from having any motive to 
co-operate with the State, began to look on barbarian invasions 
with indifference, if not with feelings of actual relief. Public 
authority thus became enfeebled ; and towards the end the 
State was driven by its fiscal necessities increasingly to buy 
the assistance of the larger landowners in exchange for 
privileges and immunities which converted the owners of 
•'^villas” into feudal lords. The bureaucratic organisation 


(a) Arnold, Roman Provincial Administration, p. 167. Sir Charles Lucas 
(late of the Colonial Office) commenting on this passage m his interesting 
study, ‘‘Greater Rome and Greater Bntam (I9l2)”, writes “It seems strange 
to say that the task was impossible when it was performed so long and so 
efficiently, and it has yet to be proved in the history of the world that a 
military despotism in Roman hands was not as longlived as, or more longlived 
than, soundier systems in other hands”. It seems remarkable that a culttir^ 
citissen of thS most enlight^ed of modem empires should m 1912 A.D. put 


foriyard a test of excellence in Governments which was obsolete at l^t whoa 
Aristntle w^te his Christ Aocordiag to Jm ^ 
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appears to Iia¥e been tilled by its very excellence. The fact^ 
finally^ that the standing army of the Empire came m the end 
to be recruited overwhelmingly fiom amongst the barbarians 
acrobs the fi on tiers shows how completely alienated were 
the sympathies of the raling caste and the ruled (a). 

43. When the barbarians broke into the Western Empire 
and carved kingdoms out of its rums^ they camo with the 
spirit not of destroycis but of pupils. They adopted Roman 
law and even the Latin language. But much as they would 
have liked it, they failed to adopt the bureaucratic organisation. 
Perhaps they could not do it. The buicaucracy was essentially 
a product of civilisation. It could be maintained^ as it bad 
been built up^ only by hard thinking and scientific adjustment. 
It could not bo borrowed and worn by admiring savages like 
a cap or a coat. The barbarian tribes without exception 
accepted monarchy of the Roman type as the only possible 
polity. But they preferred to organise the administration 
rather on the feudal than on the official model Both 
modeds were furnished by the institutions of the waning Empire. 

, The bureaucratic organisation moreover could thrive only in 
an atmosphere of peace. The anarchy which followed the 
breaking up of the Western Empire offered only one way of 
escape, viz . through Feudalism. But the same polity developed 
also in the Eastern Empire. If the Eastern Empire was able 
to maintain its existence for another 800 years^ the credit is 
not due to the bureaucratic organisation which it inherited from 
Diocletian. By the tenth century. Feudalism is as well estab- 
lished in the Eastern Greek Empiie as in the Barbarian 
West (b). 

(a) . Bnssaud, History of French Public Law, pp, 66-58 ; Arnold, Roman 
Provincial Administration, pp. 262-264 j also H W G Davis, Medieval Europe, 
pp. 1-22, and Reid, The Mauioipalifcies of the Roman Empire, Ohs, XIV & XV, 

(b) Jorga^s Byzantine Empire, p. lOl. Upon the topic of Imperial Roman 

Administration, Dr J 8. Reid’s *<The Municipalities of the Roman Empire” 
(1913) d^erves the closest study. The general impression left on the 
minds of classical students that **the Romans ran, so to speah, a sort of 
political steam-roller over the ancient world”, he rightly says, .**has no 
semMance of troth” as regards the early days of the Empire.' He certainly 
proves' beyond refutation that the ♦•Augustan peace^» estafelish^ in the 
beginning®! the Prinmpate throve upon and for a thhe pored a -veritable ' 
ntesing pmmd of munidpal liberty, andthntin ai 'mily' rate 

the Central Gbvdrnm^it with : 'the in-ternal, adininistrAtion' 0|S’' 

tire |o€MlitieS| if fim€ tpoi 



LECTURE III 

ANALYSIS OF HISTORIC FORMS OF 
ADMINISTRATION (Contdh 

F — Feudal and post-Feudal Monarchies. 

1. A centralised monarchy spread over an extensive area 
of land had at this period only two lines of development 
to follow (a). It had to be either feudalised or ofScialised, 
The difiEerence between the two was that m the former public 
authority was decentralised, while in the latter it organised 
itself in a centrally controlled bureaucracy. Of course, no 
monarchy, however completely feudalised, could do without 
some controlling central organisation, without ceasing to be 
a monarchy, just as no bureaucracy could really do without 
some devolution of discretionary authority to local agencies. 
The matter is really one of proportion. 

2. Remembering this caution, it may he said that the 
Persian empire, the Mahomedan empires in India and the 
Roman empire in the East after the seventh century were 
feudal monarchies. The empire of the Manchus in China 
and of the Shoguns in Japan were, as is well known, predo- 


But even Dr, Reid leaves it hardly in doubt as to what the state of things 
came to be after Diocletian's reforms. ** The levelling,” he says, “came 
about as the unavoidable oonse<^nence of the deep changes which half a* century 
of anarchy and misery induced Diocletian to eftect in the Imperial system. He 
demonstrated that there were diseases worse than mere anarchy, which might 
be induced m a body politic Vast hordes of official locusts, military and civil, 
blasted the productive power of the lands. The cultivators dwindled away, 
and many fied to the uttermost ends of the earth to escape the tyranny to 
Which they were subjected. Some of these men even joined the barbanan 
invaders who were destined m the end to renovate the domains that had 
withered under Imperial rule’’ ( p. 492 Again, “enough has been said 
to show that the vmy life-blood of ancient civilisation was in the cities, and' 
that the eivilisationitself was bound to die when this life-blood was dramed 
away. In this tragedy ol ruin* it is difficult to assign my great r&U to hn««i 
will. Ho movement in history wears more the appearance of a d^iny 
sweeping away in an evergrowing flood, imperious and irresistible (p. 

(a) A third, vis., institutional mbnar^y based (m'repMnta%©:i!E«fr 
%%oiwi,. -ms ho open itself in centumes^’lo ’©omei, but ats 
yet, AP 'ctotemments tcnky are /imouarchles, _ the 
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miDaiitly fen rial (a). The monaichy of Chandra Gupta and 
Asoka appears to have been bureaucratic, as were presumably 
also the empires of Egypt and Assyria. Thus form of monarchy 
reached its culminating point in the Roman empiie we have 
just considered. It was reborn, later, on the rums o£ Feudalism, 
in Europe — in France and Spain and in the principalities of 
the Holy Roman Empire. It was able to draw mto its bands^ 
as did the Roman Emperor, all public power, judicial, 
executive anil legislative. These post-Feudal bureaucracies of 
Europe were, however, far less thorough and more beneficent, 
and, operating as they did within national limits, were less 
removed than the Roman from the lives of the people. They 
were also less symmetrical, having retained m their composition 
embarrassing survivals of the feudal regime. Many of the 
offices, for instance, in France — in fact all judicial and finan- 
cial offices — were held on a purchaseable tenure and not entirely 
at the will of the executive (b). The ‘Tar lemon ts” were a 
perpetual thorn on the side of despotism (c). The States 
General (d), as events showed, had been only slumbering — not 
dead. But the Government was controlled from the centre 
by a Cabinet of Ministers and Secretaries of State^ apportion- 
ment of business amongst whom, beginning on geographical 
lines, came in the end to be functional The provinces were, 
towards the end, ruled by Royal commissioners, called Inten- 
dants, who however, in consequence of feudal survivals, could not 
absorb all judicial functions, for Parlements^ Provosts* and 
Bailiffs’ Courts remained active, producing in the adminis- 
tration of justice a confusing particularism which compared 
unfavourably with the administration of justice in Rome and 


(a) Th& Cbines© maudann is popularly assumed to be the perfection 
of officialism. That, however, is not what one gathers from Professor Ofles^s 
discriminating aecount of the '‘Omlization of China” in the Home Xlniversity 
Library Series. An equally informing short account of Japanese civilisation 
is obtainable from Prof. Longtod's “Hvolntion of New Japan” in the 
Ctobrffige Manuals of Science and Literature, It must be noted however 
that in Persia, China and Kahomedan India, the Provincial rulers m a rule 
were appointed an^ not hereditary officials, as they would be . in ' feudal 
of the Western Buropean type* , ■ i 

|b) BMtory of French Public Law, pp* ^ , 

(o)r - be, noted, 
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England. Although cities and villages fell under the guardian- 
ship of the Inteiidaiits and control by the adminisiiatioii was 
.extended to the parishes and even to the vestry boards, the 
local institutions were never made the agents of the Central 
Government and sureties of its revenues as in the Roman 
Empire. Brissaud’s estimate of the role of the Intendants in 
France under the monarchy is as follows : 

^^They introduced and caused to pievail in all the 
provinces the spirit and the views of the central authority. 

It was they who gave security to all and subjected the privi- 
leged classes to the common law^ a task before which the 
ordinary judges and the local authorities had too often shown 
themselves powerless. We owe to them the erection of great 
public works and useful encouragement to agriculture and 
industry. In many respects their action was enlightening and 
beneficent” (a), 

3. It was on the rock of national finance and econo- Its end. 
mics that the revived Royal power of France ultimately split. 

The defects of the former are thus summarised by Brissaud ; 

The arbitrary fixing by the King of the total amount of the 
tax and of the sum total of the public expenditure ; inequalities 
anaong the Provinces ; special privileges which placed the 
burden of taxation upon the poor ; harsh, vexatious, and 
costly methods of collection ; an insufficient budget, lack 
of publicity, lack of control over expenditures, tremendous 
disorder in the accounts, the system of special charges and 
consequently of incessant payments by transfers of accounts ; 
lack of a special financial administration in the beginning and, 
when it was established, the same functionaries were at once 
directors^ accountants and administrative judges — in short, 
bad assessment, bad collection and bad expenditure (b). 

The Intendants shared in the unpopularity of the rest of 
the system. Their guardianship of the administration was 
charged with having atrophied public spirit, killed individual 
initiative hnd made men ^‘both revolutionary and servile*^ 
instead of accustoming them to proceed by prudent reforms (cj. 

At ^ the outbreak of the -Revolution' they were aboliabefi*.' 

Thef were revived how^ever in 1800 in Napoleon's ' 

I , I , , , ' , 4 Am. ... : i i j' ., — 
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4 Here, it is necessary to observe that the bureaucratic 
development of monarchy has been on the whole a some- 
what exceptional phenomenon. Feudalism offers the line of 
least resistance, and that is the line we find it usually tak- 
ing all over the "world. But European Feudalism was 
not like Feudalism in Asia, In Asia it meant a simple 
devolution of all public functions exercisable over a local 
area to a Satrap, Mandarin or Subadar. The feudal tie in 
Asia was itself weaker than it was in Western Europe, be- 
ing based only on force. In the only two countries where 
it seemed to consist with royal authority — China and Japan, 
the latter rested on a cudtm of emperor-worship stronger 
and more genuine tlian that instituted by the Princeps in 
Borne. In Western Europe the feudal tie was contractual 
and legal, sanctified and strengthened by oaths (a). European 
Feudalism was by no means opposed to monarchy in theory. 
Its hierarchic composition necessanly presupposed a monarchic 
apex. 

S. I have shown in a previous chapter how impossible 
it was for Feudalism pure and simple to develop into a 
permanent political organisation. It had either to accept 
the King as something more than the feudal lord — ^as in fact 
its master, or it dissolved itself in anarchy, making room 
in the latter case, if at all, for a centralised monarchy of 
the French type just c^msidered. By what fortunate chance, 
the Feudal order, bemg caught and embodied in the monar- 
chic organisation of England, was worked out by Boyal judges 
and fitted into the texture of the later constitutional monarchy 
of that country and thus gave birth to the rule of law, 
trnderstoood in its modem sense, I shall dewribe later ( b ). I 
shall here content myself with only mentioning what was 
a fact of prime impOTtance in the history of Medieval Europe, 
Vm :-«4liafe allying itself in the first instenTO with mmiardhy, 
it ever the whole of Wesrf^em Europe and teied to 

wifein iteelf inslitutilMis w%ieh-{and abt^ nlonfiobby) 
#er© Its ^ true ^ ^Arithases, 'and whiehi 'c^Oring to it #ie rtbiifeest 
4n toiumphed oyer it.' *'fhese 

Ttir i ’fiy-da fc r.-n W- ^ , 

W fwWtet ef -lie "jfewrtt • tettt 
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mstitiiiions were the cities and rural communes of Medieval 
Europe. On the whole, feudal influences made themselves 
most strongly felt m rural areas, which they succeeded in 
capturing almost completely. The cities waged war with the 
barons with varying success^ until both orders merged them- 
selves in the new monarchies. I shall now proceed to consider 
the organisation of these cities and rural communes, if for no 
better reason, because they have left an indelible impress on 
modern civilisation and a legacy of administrative problems 
which any form of polity based purely on feudal principles 
must fail to solve (a). 

FI. Cities and Biiml Communes of Medieval Europe^ 

6. The pressure of the Empire being removed, cities D,iseof Cities 
and communes all over Western Europe appear to have entered nes. 
upon a career of renewed vigour, so much so that the Feudal 
regime which followed appears to have at first failed to destroy 
communal life even in rural areas which unprotected by 
walls and fortifications could offer but feeble resistance to the 
mailed knight and his followers. The village communities had 
perforce to place themselves under ^fiords’’ and agree to offer 
them services in return for protection (b). But communal 
possession of land and self-jurisdiction they retained almost 
to the end of the feudal age. The ‘Tolkmote’' survived in 
in the "‘Lord’s Court” in which even the serfs were privileged 
and required to attend to do "‘suit of court”. Not till the 
law of tenures became too technical did judicial administration 
in these Courts pass into the bauds of lawyer judges and become 
centralised. It needed Statutes of Enclosures and other 
enactments of the like kind of the Royal regime to destroy 
communal ownership (c). 


(a) I Lave m a later chapter tried to establish that modern administra- 
fite law is derived ultimately from feudalism. That law is however being 
cdnsfcantly expanded tod adapted to embrace elements not feudally derived 
and even apparently opposed to it. 

(b) The process m known t^hcicajily as “oommtendation’L 

• (e) , Oph© 'std>}ect has ton ./dealt -lirith more or less broadly from 

ofc View by'Sidgwick in his /^B,eyelopntot of European DoMty’^ Lertiw#/ ' 
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But it is communal life m the cities that need special 
consideration, for it is these that have given modem Europe 
its distinctly indnstria) stamp. If Fcndalibm has left Europe 
a legacy of administrative noruis^ the Medieval cities on 
the other hand have handed down to her a legacy of adminis- 
trative problems which have been putting those norms to 
the severest strain. 

8. The Medieval cities, it must be observed, w'ere not 
all City States. Some few in Germany and Belgium and a 
larger number m Italy fought Feudalism with its own weapons 
and vindicated for a time their independence of any other 
political organisation. Most of them, e. g. those in England, 
France and Spain made peace with King or Lord and embodied 
the compact in charters which broadly speaking entitled them 
to accept feudal engagements from the latter in a corporate 
capacity. The dues of King or Lord were defined and the 
cities left to manage their own affairs and to compose their 
own differences provided they punctually paid the seigniors 
their dues through, it might be, their own officers, They thus 
came to form ‘‘oases amidst the Feudal forest*' (a). 

9, The life in these “oases** was communal as in the anci- 
ent City States, but unlike life in those States, it had (except 
in Spain where the towns were military outposts) an industrial 
character. In the ancient City States the ruling body was 
chiefly composed of landowners, and mechanics held a very 
inferior status. But in the Medieval cities, ruling authority 
tested in the beginning in gilds of merchants and later in gilds 
of crafts. Handicrafts so far from being looked down upon as 
low occupations gave title to a share in the city government. 
Why this should have been so is not an idle inquiry. Though 
the towns had the most varied origin, the typical towns 
arose out of market places made specially safe by agreement 
amongst fighting lords and barons to promote barter and 


©oncumittg A very brief bat balaaoed account 6f 

MefitVal towns will hb ' foand ta Medioml EarO|>#, EL ’ See aMo 

(loverfflDtwts aM Paitiea in Conrinental Eampe, Vob IL pp. 1941 
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exchange. The inhabitants of these towns grew wealthy without 
owing their wealth to the land they occupied and for which 
they no doubt paid what would now be considered ground rent. 
The business which they carried on was one which neither the 
lord nor his bailiff properly understood, so that disputes arising 
within the town would be but ill-judged by any but the 
community within the town itself. All the more ready did it 
feel, when unable to resist the lord’s pretensions by force, to 
buy him off, securing its purchase of self-government and 
self-jurisdiction by a written charter. 


10. Their relations with the lords thus settled, how did 
they organise themselves inside the cities ^ Medieval cities 
unlike those of the present day were not single corporations. 
They were a union of distinct gilds of merchants and craftsmen 
who enjoyed almost complete self-government and self-juris- 
diction within their own special organisations. It was only 
when the gilds fell out amongst themselves that the City 
authorities were called upon to intervene. Each gild had its 
own elected officials who supervised the special industry of the 
craft with a thoroughness and conscientiousness which excluded 
bad workmanship and slackness of every sort, and thus it was 
that the art products of the cities invariably reached a high 
level of general excellence. The tendency to form into gilds 
overcame all professions and we hear of gilds amongst beggars, 
executioners, even lost women I Cutting right across these organi- 
sations according to profession could be seen local organisations 
of streets and wards embracing all classes of people but enjoy- 
ing some form of self-govenrment and self-jurisdiction. The 
Medieval city was thus, according to Prince Kropotkin (a), 
*‘a double federation ; of all householders united into small terri- 
torial unions — the street, the parish, the section — and of indi- 
viduals united by oath into gilds according to their profession, 
the former being a product of the village community origin 
of the city, while the second was a subsequent growth called 
to life by new conditions.” So it happened that when the central 
hnthority in the city was captured by a bishop or a noble or 
even a Eoyal mtendant, 4he lower organisations remained on 
the.ysrholeunai^ecfced, of the , city and 

of its’ d^ily fe n# disappear’’. , 
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IL If this life is to be judged by its expressions in th© 
forms of wealth which gathered within the city walls^ by the 
architectural marvels of its public works and by the variety 
and ingenuity of its art products, it must have been an unusu- 
ally rich and from the worldly point of view an exceedingly 
happy life. The fact that serfs from the neighbouring feudal tracts 
secured freedom by residing m the city for a year and a day shows 
at least that there was not much unemployment in the cities 
anfl that accession of members into the commune was not dis- 
couraged. The success of the city governments was all th© 
more striking on account of the contrast they presented to 
the rural tracts surrounding them. They did more than 
prevent the cities from being swamped by the flood of feudal 
barbarism which overwhelmed the country. They secured, 
inside the city wmlls, just that condition of life in which the 
necessity of union did not deprive the individual of his ini- 
tiative, so that the abounding energies of communities of 
workers found free expression in every field of art and 
industry. 

12. And yet this life appears to have been seized with 
senile debility everywhere in Europe about the 16th 
century. 

IS. The Medieval crafts and gilds were, as I have said, 
corporate bodies which regulated and administered all matters 
concerning their own particular industries. This corporate 
existence assured to their members protection from external 
attack as also equality of privileges and opportunities within. 
But the gilds were on the other hand extremely jealous 
of participation in their privileges by mere strangers. After 
they had served their period of probation and satisfied the 
gild authorities about their competence to start work on their 
own account, the apprentices became master workmen themselves 
and as such entitled to membership in the gild and, through 
it, of the city. Gradually, however, as the craftsmen became 
wealthy, they ceased taking on apprentices with the ot^eet 
of teaching them the “mysteries” of the craft. They became^ 
capitalists employing a growingbody of worfemenwhonaitftey 
reftised to admit into their associationA The gilds became- 
close corporations confeied to certain an oB^wchy- 

of: employers faced/ by a growing' mnltilnd# of worMn^nm 
serving only for wagm This hif^i^iied, ei|U^I|ri' 
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which were independent States and in others which formed 
parts of larger feudal governments (a). 

14. The governing bodies in the cities proved their 

unfitness to rule in another way. Neither description of 

cities mentioned above was self-sufficient. All had to 

depend on the neighbouring rural areas for their supply 

of provisions and the city products needed transportation 

over rural tracts belonging to feudal lords before they could 

find a market. Many Italian and some German cities solved 

the difficulty by conquering and absorbing the surrounding 

rural area and when this happened, the city oligarchs between city 

5 t • 1 I country 

either made themselves masters of the serfs m the rural areas, added to 

or, when they let the nobles keep their lands, joined forces between^^ 

with the latter in exploiting the tillers of the land. In this employer & 

^ ° , employed, 

way was created an irreconcileable opposition between town 

and country, just as inside the city was created a similar 
opposition between a small body of capitalists and a large wage- 
earning proletariat. 

15. In one word, from being a government of all the Medieval ci- 
working men of the city, the city government had come to exploitm^^ 
be the property of a number of non- working capitalist ^Tami- capxtalmtio 
lies”, nearly the whole body of working men having been 

reduced to the position of labourers who having no voice 
in the city government must either revolt or suffer being 
exploited for the benefit of the ruling families. From being 
one of the best, it easily became the worst of all govern- 
ments — that worked by capitalists frankly in the interest of 
capital. Even the government of the Roman Provinces 
during the Republic, indirectly and illegally worked as it 
was in the interest of the puhlicam, was less cruelly selfish 
and less msensately greedy than the oligarchies of the Medieval 
cities. 

16. The period of splendour of the Medieval cities every- 
where coincided with the period of expansion of the craft-gilds, 



(a) III tjlie earliwday^, the communes depended always, m t^ey 
to, op trained bapds ot all, tbeii: piepibmrs. Tte alone wopld prevent 
frcmi, hm^ ‘^eloap oqrpqrations’L ffie cities grew in w,©alfe^j.,ttey 

, hiring pe^OTari^' pprpo&es ^r|K>th d^enoe an,d expppainiti 
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tlie poriofl whf^n the ^^associations of workmen working on 
tlieir own aceonnf could joyously unite their joint efforts 
in the production of those monumental wmrbs of art and 
utility, cathedrals and canals, vineyards and fruit gardens^ 
which have struck succeeding generations with wonder and 
despair. It was this period w'hich bred the spirit which 
made the Council of Florence say , works of public 
utility or art must be begun by the commune but such as 
arc conceived m response to the grand heart of the commune, 
composed of the hearts of all citizens united in one common 
wilF' (a). How was this spirit to survive a change which 
converted the councils into conclaves of selfish hirers of starved 
labour ? (b). 

(a) In the 14tli century, ‘‘Florence”, says Sismondi, “was the Athens of 
Italy ” Speaking of the state of things m Italy at the commencement of 
the next eentnry, “Italian virtue”, he says, “had taken refuge at Florence.” 
The degradation began about 50 years later when a close aristocracy pos- 
«!essed itself of the whole direocion of the State. History of The Italian 
Bepubiics, pp, 122, 185, 225 

(b) This is the third instance, I have had occasion to consider, of 
Government woiked in the interest of Capital. The disclosures m connection 
with the administration of Congo by that most “bourgeois” of Kings, Leopold 
IT of Belgium, show that the danger of this form of Government is not past. 

It IS not past even in the most advanced countries of to-day, for m that case 
Factory Acts and other similar enactments intended to prevent exploitation 
of the weak and the helpless in the interest of Capital would not require to 
be applied with as much vigilance as they are to-day m all industrial countries. 
The exploitation of the population by oligarchies of wealth is traceable to the 
beginning of history which has no reasons to regret the ruthless destruction 
of Carthage by the Boman power. How the British Parliament just saved 
India from being ruined by this kind of rule at the inoeption of the govern- 
ment of the East India Company is known to students of Indian History* 
The use of trading companies for purposes of territorial expansion fell into 
disfavour in England in the beginning of the nineteenth century, but 
towards its end, during the scramble amongst European powers for unappro- 
priated territories in Africa and elsewhere, the institution was revived, 
with the express object, however, of development, not commerce (e, g. 
The British i^orth Borneo Co. founded m 1 S 81 , The Imperial British East 
Africa Company, 1088 ; the British South Africa Chartered Company, 1889, 
The German Hew Guinea Co. and the German East Africa Go*' date from 
1815 ; The Portu^e Mcwmhique Ox from 1894 ; and th#' International 

' ’(Kihg Leopold^ Company) from 18791 Sftf-'Fahl Brimoh ^ 

in h& ^Colonial Goiremmeni% whilat not blind 
of' this method of Goiohial expanstem taken as k ' fwo pp; 

i^lraat 'ihoea^ aid 'the British ‘ 

wl^ tho«^' Bsidhi and- '"Other 

previons ^pooh i'- 
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17. Equally hated by the majority of the citizens and 
by the rural population outside, the city oligarchies^ ^\hcre 
sovereign, were easily subdued by adventurous nobles or the 
King, who were often hailed by the majority of the 
inhabitants as deliverers. In non-sovereign cities also, the 
interference oE the King was demanded in the interest of 
the inhabitants. In England, a Statute of Edward VI ordered 
the handing over to the Crown of all fraternities, brother- 
hoods and gilds being within the realm of England and 
"Wales and other of the King’s dominions and all manors^ 
lands, tenements and other hereditaments belonging to them 
or any of them”. Things must} have been going very badly 
indeed to induce the Parliament to pass such a drastic 
confiscatory measure, not against monasteries, but against 
members of the third estate. The Stuart Kings had numerous 
charters of towns forfeited by a procedure sanctioned by Parlia- 
ment, and even that of London was attacked. The city go- 
vernments appear to have passed away, in fact^ nnw^ept, 
unhonoured and unsung.” (a). 


commercial, enjoying political prerogatives only incidentally, the latter are 
essentially political in then* purpose and exercise all the powers of internal 
administration. They are hence subjected to a much stricter control on the 
part of the Home Government, totally unlike the spirit of lamez fa%rt 
with which the Governments of earlier days regarded the great Oolonial 
enterprises. The modern companies do not enjoy a monopoly of commerce, 
nor as a rule have they engaged at all in commercial undertakings. On 
the economic side ot their activities, they interest themselves more in 
industrial development, in the utilisation of mines, forests and agricultural 
lands, so completely is their character a result of the spirit of the age, which 
emphasises industrial exploitation together with the use of political methods 
in ooloniisation.’’ The shareholders of the companies appear from Mr, Eeinscli^ia 
account to have been moved to these enterprises more by a patriotic 
desire on their part to prevent their overtasked Governments from being 
outsripped by rival Governments than by love of dividends. Whether this 
was so or not, this form of Colonial expahsion is regarded only as a temporary 
expedient, the State stepping into the places of the companies, as soon as 
conditions favour such a course. 


(a) ,]^nglish historians agree in repjeesentihg the Interference by Tudor 
, and Stuatt Kings with th© charters of towns as having had for its primary 
'-uioi^^ the *establishin0iit; 'ci ^;Eoyal co^t^oLover elections to the 
Cbi^moiiS^ 'This appears" to hate , been a fact. ' But that the iiid-.y 

, _ ' to ebudubt of the .Oity 
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Parlicularism 18. Not the least embarrassing feature of the city- 
Cities governiiients from the point of view of law and order was 

their keen particularism, wherein they present instructive 
analogies to the Greek City States. It was impossible for a 
Medieval city to love its neighbour. Occasionally, extreme 
danger from external aggression and the imperative demands 
of defence drove the cities into leagues. But the very facility 
with which they left- one to join another showed how unstable 
these combinations were. In Italy they combined to defeat 
the greatest of the Hohenstaufen invaders, but where Em- 
perors failed, a score of petty local dynasties succeeded, and 
the petty particularism of the Italian cities survived their 
capture by despots to present the greatest obstacle to the 
unification of Italy. 


liiadequacjf 
of both the 
City & Feudal 
Oovernraeiita 
called for a 
higher 
synthesis 


Post-Feudal 
Moparchies- 
their me- 
thods* 


Buglaud. an 
exooftion. 


19. It IS clear from the above account of the rival forces 
operating on the European arena during the Middle Ages, 
that the political regeneration of the Continent, if it was to 
come at all, could not come from the petrified hierarchy of 
privileged industrial classes ” of the cities alone, nor from the 
feudalised hierarchy of privileged landowners in the countries. 
A higher synthesis of the best elements of both was needed 
and that came through the post- Feudal monarchies, 

20. Nevertheless it is greatly to be regretted that the Royal 
power did not reform the city and gild organisations instead 
of destroying them. For a time it seemed indeed as if there 
;was to be no barrier between the State and individual citizens 

i 

now reduced to unrelated atoms, and as if the machine of the 
Roman empire which crushed all other elements of society 
into undistinguishable dust-heaps was to be re-imposed over 
the countnes of Europe. But meanwhile, in one country 
(England), by a strange irony, Royal judges, the very ins- 
truments forged by Norman autocracy for the consolidation 
of Royal power then in its infancy, had established the rule 
of kw ” which Kings even must respect ; and in England too, 
the subjects so far from being reduced to unrelated atoms had 
learned to organise themselves into a new union — a Represent- 
ative Legislative Assembly w m vw of the King, which step 
by step deprived the latter of every ispeeies of Sovereign ’ power 


tuimi. piled, in Mnlnid, Aid, p, ii|. 
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and was on the way to creating a new executive organ power- 
ful, yet not despotic, and pledged to serve the interests of 
neither King, nor Lords, nor Priests, nor Commons, nor Capi- 
tal, nor Labour, nor City, nor Country, but those of the people 
as a whole— of the people, not merely of the native British 
Island, but of every part of the world to which its empire 
was to spread, of all races and colours and of all degrees 
of civilisation. 

21. We are, to all appearance, now on the threshold of 
the main object of our enquiry viz . modern administiative 
systems. But we must turn aside once yet to examine that 
most wonderful of administrative experiments, viz : the Vene- 
tian Republic. 

Vll, The VeneHan Reptihhc (a), 

22. Venice was a Medieval City State and no doubt Venetian p®. 

. lity like the 

presents features which on a superficial view may seem to Indish an 

bring her within the category of States I have just considered. 

But it would be as true to say that Venice was like, say Milan, 

as that the post-Reformation monarchy of England was like 

the monarchy of the same period of Prance Venetian polity 

was, like the English, eui generis, 

23. Both display in a remarkable degree that adaptabi- 

lity which constitutes the very life of a progressive commu- 6lanoe, 
nity. The development of institutions in both countries was 
uniform and marked by few violent changes. In neither 
were the energies of the community at any time exhausted, 
as they were in most of the European States 1 have con- 
sidered, in defending its patrimony from foreign foes. They 
found better employment in developing the social and political 
institutions of the nation. 

24f. The city of Venice consisted of a number of islands 

^ by Ecuda- 

situated in a lagooD, safe from attack on the landside by a wide hsm. 
expanse of water and seaward by a barrier of sandbanks, 
the hdi. Between 452, when the lagoon was first peopled 
by refugees from the mainland fleeing from Atilla% Huns^ 
to If 97, when Napoleotfs French troops were admitt^ ' 
into the city, no enemy had ever isucceeded in setting 
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toot on the islands. Feudalism which threw itself across the 
storm-tossed English Channel, failed to span the placid 
waters of the lagoonj and so it was that the institutions of 
Yenice form the purest expressions of the communal life of 
the Middle Ages. 

25. The first settlers on the lagoon, it may be well to 
remember, were not unsophisticated barbarians. They were 
Eoman citizens familiar with Italian municipal life (a). Each 
of the twelve island colonies elected its own ^^fcribune’^ but 
in 584 A. D.^ in order to cope with conditions introduced by 
a fresh influx of refugees (this time from the invasion of 
the Lombards), they set up a central supervising organ of twelve 
additional tribunes. Mutual jealousies amongst the townships, 
which were fully reflected in their representatives in the 
central committee, made this experiment abortive ; and, in 697, 
was created the office of the Doge, filled up by elected presi- 
dents for their lives. The local tribunes remained, but liable 
to dismissal by the Doge who alone had the right to summon 
the condo or general assembly of citizens, and foreign affairs 
were placed entirely in his hands, 

26. The islands, it is here necessary to mention, whilst 
affording safe asylum to its inhabitants had very little to 
present them in the way of necessaries and still less in the 
way of amenities, fishing and salt-extracting being at this 
time the only two local industries. By trade only were these 
procurable and, to be successful traders^ the Venetians had to 

omit to stiidy in the originaL To readers of Sismondi, this acoemnt will 
appear imdtily eidogisfeic. The Historian of the Italian Beptiblioa has been 
at no pains to conceal his aversion for the government of the Venetian aris- 
tocracy and severely condemns its treatment of its oversea dependencies. 
But even he botrs testimony to the fact that the *• Venetian Subjects, if 
they did not enjoy liberty, had at least a government which maintained 
Jnstice^ order and the law ; their material prosperity was indioionsly 
protected. They in turn were contented and proved themselves devotedly 
attached to the Government. ■** History of The Italian Republics (Hveryman's 
Lteary), pp. 1(«4I0, m m, m 

(a|i tSe lagoon was, according to local tradition, settled ori^aliyby 

Oonsnlsci Fadna. For what it is worth, I mention here dm the 
that savants on the whole agree In tracing the, ultimate or^n c£ the Venetian^ 
toimmi^mnto frero F^hlagonis ( in Asia Minor). So, mbw ^an the 

w#e an Maile peope. It is inte^^g to ' grf AsIhMe ' in 

bavariahilf ^i^^^aying ' a.Mgh d^ree.'of, fa ' gov«|iEw^.' 
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be hardy sea-farers and stannch businessmen* The Eastern 
Empire repeatedly courted and enlisted their services as 
sailors, for transporting troops to and from Italy. In 809, they 
were considered of sufficient importance politically to invite a 
serious attempt on the part of Charlemagne’s son Pepin to 
subjugate them. It failed. On one point in their relations 
to the two Empires, the islanders had never any doubt. They 
had not come to these inhospitable islands ‘To live under a lord.” 
As a concession, however, to the political theory of the age, they 
allowed themselves to be treated as a part of the disDant 
Eastern Empire provided their practical independence of all 
rulers was recognised. In 810, the treaty concluded between the 
two Empires recognised this position of the Venetians and 
in addition allowed them trading rights and immunities 
in Italy in terms of their treaty with a former Lombard prince. 

27. The powers of the Doge were far too large to suit 
the tastes of the Venetians. For six years from 737 to 742, 
they try the experiment of annual Magistrates exercising both 
civil and military powers. It proves unsatisfactory and the 
Dogeship is restored. 


S8. During the next three centuries determined attempts 
were made to make the Dogeship hereditary in certain families, 
and the supporters of the rival families often waged civil war 
within the city. In 976, an ambitious Doge who had filled 
the Palace with foreign bodyguards was smoked out of the 
palace and murdered, Another attempt led to the ostracism 
of the family of the Orseoli in 1032, when the dynastic move- 
ment was finally crushed by associating with the Doge a 
Ducal Privy Council of two members and a Senate {Pregadi — 
the invited ones). The practice of electing a Doge-consort 
(often the reigning Doge’s heir) was made illegal. 


29. Meanwhile the food-supply of the increased popula- 
tion and its trading facilities having been put in jeopardy 
by nests of Dalmatian pirates across the sea, Venice 
reorganised her fleet which cleared the Adriatic of these pest4. 
’^^he evbht was ^ignalwed' by, , the * Institution * in 998 
/i'^he'^ ifrtnous ^ceremeny 4^1 man 
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establishing posts in Isma^ Dalmatia, the Ionian Islands 
and the mainland of Greece. 

30, The Crusades g<ave her the first opportunity of expan- 
sion beyond the Mediterranean. Acting as purv'eyors of 
transports to the Crusaders, she secured as the price of her 
services footholds in the coast towns of Syria — “ a line of 
factories with ex-territorial rights 

31. In 1171, the Venetians broke with their nominal 
suzerain of the Eastern Empire. To punish Emperor Manuel 
for arresting Venetians and confiscating their goods in Cons- 
tantinople, they fitted out a fleet with money raised by forced 
loans, to which all citizens had to subscribe to the extent of 
one per cent on their incomes, and for which they got bonds 
bearing 4 per cent, interest and capable of being bequeathed, 
sold or mortgaged (a). The expedition ended in disaster. 
This experience appeared to prove the danger of allowing the 
Doge, by working on the feelings of the people m their assem- 
blies, to drag the community into ill-considered adventures which 
not only involved humiliation but created wide-spread discontent, 
the losses were so equally felt by the whole people. In 1172 
was created the Great Council, of 480 members, returned by 
a system of indirect election of 80 members from each of the 
six quarters of the city. The powers of the condo were made 
over to this representative council, including that of appointing 
officers, and, amongst others, the Doge. To curb the irres- 
ponsible authority of the Doge, the Council from 1193 onwards 
began extracting fiom each Doge on his appointment promise 
atone ducale or coronation oaths, which grew in stringency 
and number, until the Doge was reduced to a figure-head. 
But in proportion as the ducal authority was contracted, the 
circumstances of pomp attending the office were magnified, 

32. The disaster of 1172 was fully avenged in 1204, 
when Yeniee led the Fourth Crusade against Constantinople 
and sacked it. The Empire was partitioned, and Crete, the 
C^cladies and the Sporades fell to Yeniee, excellent outposts 
lor her trading operations in the East Her new possessions 
and her fleet made her at the same time an im|iortant 
Edropean power. ' ' 

_ (H) hiBtoe f In Wm of wcarM of Ike' W 

r 
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33. The expansion across the sea synchronised with similar Territorial 
expansions on the land. By 148^, her land frontiers were the 

Adige, the Alps, the Tagliamento, the Sea and the Po. Before 
that date, she had acquired Tenedos, Argos and Nauplia but 
lost Dalmatia and Negro pont and several stations on the Morea. 

In 1488, she acquired Cyprus. Her Italian territories assured 
her of an abundant food«supply and secuied the trade route 
to Europe across the Alps, Her island possessions and 
factories on the Levant secured her trade loutes to the Exst. 

The , acquisition of territory and the consequent expansion of 
trade was the work mainly of the wealthier amongst her people. 

Having the largest stake m the Empire, these p)roceeded so to 
organise the administration that their class should have not 
merely the determining but an exclusive voice m the conduct of 
the affairs of the city. 

34. In 1297, the constitution of the Great Council was of 

so altered that membership in it was strictly confined to Great oouaoil. 
a certain number of families and made hereditary therein. 

By this Sermtd dd Maggior Oonsiglio (Closing of the Great 
Council ), it became a hereditary House ot Peers, uncontrolled 
either by King or Commons. As however primogeniture did 
not prevail, the number 210 in 1296 went on increasing until 
in 1340 it reached 1212. It was on the whole a broad- 
bottomed aristocracy. 

35. On the wake of the Serrata came the Council of Ten. 

, . ^ * The CouTiQil 

Certain nobles taking advantage of the discontent roused by of Tea— its 

the disfpnchisements of tjhe Serrata entered into a conspiracy cbJimct^r 

to upset the Government. It was easily suppressed, but it 

proved to the Great Council the necessity of an executive 

organ which would be able to deal with situations needing 

secrecy and rapidity. With the Doge reduced to a figure-head, 

and the executive functions exercisable only by a numerous 

assembly, Venice had been deprived of an executive organ 

capable of dealing with such situations. So, in ISIO, was 

instituted this Council of ten members chosen by the Great 

Council froni its body, who however wei?e not erected^ as has 

been supposed, into a Commit bpe of * Public Safety, nor Intp 

an Ephorate.'" Xt was' wore* like the Court of Star, CbuiubeJ: 

fn.®iigland of the Tti'dor regimh other foreign > 

; ' dil 35i4>l and^, would wept upon^ . oxtraot^[i|*^. 
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a code of procedure which was eminently ]iist and strictly 
enforced. It acted judicially though in secret. It tried and 
beheaded a Doge (a)^ it tried and beheaded a commander-in- 
chief (b), the greatest soldier of his day. No wonder then 
that the ‘'mere appearance of its chief officer, the Oapiian 
Grande^ was enough to secure obedience and allay a tumult 
among the populace.” This Council might have been constituted 
otherwise, but it certainly w^as not superfluous, nor alto- 
gether unsuited to the requirements of the Republic. 

of). As the Council proved to be far too unwieldy a body 
to carry on the executive business of the City, the Senate 
ivas reorganised into a Coinmitee of 120 members taken 
from the Great Council, and all its functions, except legis- 
lation and election of State officers, was transferred to this 
smaller body. The finances of the Republic were specially 
under its supervision and it exercised an effective surveillance 
on the administration in all its branches. A college or cabinet 
of eight Sat a or Secretaries of State prepared public busi- 
ness for the Great Council, the Senate and the Council of 
the Ten, and saw their resolutions carried out. The Duke's 
Privy Council now consisted of six members and the con- 
titutional powers of the Doge were exercised by this Lesser 
Council. ” 

37. Regular State courts, discharging in the name of 
the Doge judicial functions, civil, criminal, original and 
appellate, were evolved. The Council of Forty (divided into 
a Civil and a Criminal Forty) heard appeals from the City 
and the Provinces and important cases might be taken 
direct to it. 

38. Yemce thus* possessed a fairly advanced, type of 
administration. But a mere description of^tlie structure 
of that administration, without reference to the spirit in 
which and the purposes for which it was worked, would leave 
a very imperfect if not misleading impression on the mind. 

39. as to tho spirit. The ruling body might m 

doubt be d«»ibed as a close aristocmcy of wealth. But , ite 
intei:!ril by no means limited to that body and einbmc^ 
the c^niunity. ■ , It did not, like tho Gonboib -of ipth^r , 
* '' ' 

, . i'.W# II hft (Itj; ' ipiaaiaaign&til Ja 
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Medieval cities, become a selfish exploiting oppressne oligar- 
chy. Owing presumably to want of contact with feudal 
institutions^ it never became a petiitiecl hierarchy '' of 
privileged people There was a total absence of sharp distinc- 
tions of caste between them and the people. (This is another 
point on which the Venetians of the City resembled the 
English). The whole city population participated in different 
degrees in the wealth brought by the city’s commercial encer- 
prises. There was little patent poverty and what there was, 
was amply met by public and private charitable institutions. 
Only 186 professional beggars set down for the whole city 
m the census of 1582 is certainly a record for any city at any 
time. Ge peuple est tme farmlle ” was the verdict of a 
foreign observer : '' Patrician, citizen and artisan felt them- 
selves at one in the possession of Venice. 


40. As to the purpose of the administration : Commerce 
and industry were not in Venice as they are in all modern 
States, the pursuit of a class or a section. Commerce was 
the occupation of the whole population and the pre-occupation 
of the Government, and the Government itself was organised 
to that end. The whole city, it is said, was solid in its interest 
in commercial enterprise. It was the Government’s commer- 
cial policy that gave direction to its activities in every other 
line. 


Commerce^ 
the domina- 
ting interest 
of her Go- 
vernment 
and people 


41. It was her commerce that brought into existence ®atfon'aiised- 

her fleet and it was her fleet that made her a maritime Maritime 

power. 

power ; and she became the greatest maritime power because 
early in her career as a State she had nationalised that 
fleet. Government built most of the ships and let them 
out to merchants who manned and loaded them and were bound 
to return them intact at the close of the voyage. Private 
individuals might and did build and own ships, hut these 
had to be constructed according to sizes and patterns fixed 
by the State. Not merely the build, but the outfit and 
equipment of each ship and the dttiies of the crew iyere 
strictly ptescjribed bylaw. Private vfesseb sailed and were 
proto&Siy com|>eBed 'tb ,Ss(0 With S^te fleets, raidw the 

hf , Government 
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In this respect the greatest sea-power of the world to come 
has merely followed an example pretioiisly set by Venice. 

42. The State fleet was manned originally by crews recrui- 
ted by a method of conscription. All the males between twenty 
and sixty m each of the six quarters of the city were enrolled 
and then divided into groups of twelve, One man was 
chosen by lot out of each group and served in the first draft. 
If more w^ere required, lots were cast again — a better method 
certainly than impressment 

43. The main trade-routes, the arteries of her national 
life, were marked out in their general outlines by Govern- 
ment, and the Senate determined the details of each voyage. 

The great trade routes weie represented on a large planis- 
phere painted on the walls of the colonnade at the Eialto 
where the merchants congregated 

44. The comparatively few local industries, e. g glass 
manufacture, the making of cloth of gold and cloth of silver, 
silk, metal work and lace weie carefully fostered, 

45. The State was the first banker in Venice and so 
admirably was the State Bank managed that crowned heads 
and distinguished foreigners sought leave to bank with it and 
the privilege was granted only as an act of grace and on 
the passing of a special motion of the Senate. When in 1501 
a number of private banks stopped payment, the Venetian 
Government appointed a special magistracy to supervise 
private banking business. 

46. The movements of this trade and industry were 
governed from the counting-houses of the very merchant 
princes who sat in the Great Council or the Senate, Their 
clerks and dependants were frequently joint-sharers in their 
ventures. The smaller tradesmen organised in gilds par^ 
ticipated in this commercial life, so that the whole State 
has been not inappropriately likened to one vast joint stock 
concern in which all the people were shareholders. 

47. The whole commercial policy of the State was 

guided by the Senate through a Bo^d_ * of ^ Trade 'and other 
offices. That _ policy was proteetioniai^ Every Aing w^ . 
done to foster the _c»rying trade of iJbO' tljt' 

cimracter of Venice herself as a ^upiferj^ ^ ; 
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object in view, measures were taken to prevent the natives 
of the subject islands from selling their produce direct to 
foreigners To this extent she did exploit her colonies and 
dependencies. It was the same policy which prompted 
the English Navigation Acts of IGdO-nOS; and who can 
say that similar methods equally effective^ though better 
disguised, do not dominate the policies of the leading 
commercial nations of to-day. 

48. The reference to the colonies brings me to consider Q^yeniment 
her system of governing her maritime and territorial posses- posses- 

sions. In relation to these, the city, be it noted, remained 
the citta dominante — all else where dependants. The mari- 
time possessions in the Levant islands other than Crete are 
stated to have been held upon a very loose feudal tenure ” »- 
implying the payment of a tribute which presumably was 
never paid (a). Crete was governed by a Venetian noble 
elected by the Great Council whose functions were chiefly 
military and who was assisted by two Councillors. Under 
him was a Civil Governor, the Captain General and the 
Civil Rectors of the cities. There was a Great Council to 
manage local affairs in which sat Cretan Nobles and Vene- 
tian Patricians settled on the island. The other islands 
were governed through a Civil Governor who combined 
civil and military functions and who, in matters relating 
to shipping, commerce and custom dues, was assisted by 
a council of 12 chosen from among the trading merchants 
of the island. In her Italian possessions she preserved as 
far as possible the ancient statutes and constitutions of each 
city. But she imposed on each District or Province a 
Civil and Military Governor elected at Venice. Half the 
salary was paid by Venice, half by the District they governed. 

There were local Councils to look after local affairs and 
local Courts. Appeals against the decisions of the Gover-? 


(a) These iskuds when first acquired were granted as fiefs to te laort 
iinportant noble fainiMe^, who were understood to make the possession good 
and to 'hold the islands for thABepohMo. , engagement amounted- 
„ hly to, little more them ofering facilities' - for trade to Tenetlans. Sn 
i;|(k-the imoteotion,^, Eiven hy ''These were ^ fi&fi fijt 
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iiors and against findings of the local Courts to the 

executive and judiciary of the Capital City, (a) 

49. No inhabitant of the colonies and territories, not 
even the colonists from Venice, enjoyed the rights of Vene- 
tian citizenship. There was on the other hand a great deal of 
local self-governiuent. Her position might not inappropriately 
be likened to that of Great Britain towards her colonies before 
the War of American Independence, It is futile to blame 
Venice for her failure to confer on the dependencies semi- 
sovereign status and then 'weld them with herself into a closer 
federation, seeing that Britain lost her American colonies 
to learn that lesson towards the end of the 18th century. 

50. No description of the institutions of Venice would be 
complete which omitted to take into account her diplo- 
matic services. The Venetian ambassadors at foreign 
courts were the best informed of his colleagues. The State 
archives at Frari in which %vill be found their despatches 
to the Government from all parts of Europe bear striking 
testimony to the value of their woik, and modern diplo- 
mats have been known to express a desire that knowledge 
of Venetian despatches should be required from those about 
to enter the service The diplomatic service was partly 


(a) According to Sismondi, there was a marked difference in the treatment 
accorded by the ‘‘Citta dominante’’ to her Italian & oversea provinces. 
Writing about ISIS, he said, •• The Venetians always regarded these establish- 
ments beyond Italy as the Spaniards, English & Dutch at a later period have 
regarded their possessions in the Indies. They not only did not allow the 
inhabitants the enjoyment of poUtical rights, but they denied them those 
of humanity ; if they allowed that they were men, they at least never permit- 
ted them to forget that they were considered as an inferior race to the 
Italian^ Instead of turning to account the superior intelligence and industry 
of the Greeks, they were determined to see in them no other qualities than 
those ol cunning and perfidy ; and they appropriated to themselves at the 
expense of the natives, and in their own towns, the monopoly of commerce. 
The' Albimians and Illyrians, very deferent from the Greeks, were Impatient 
of wnkol and demised the restraints of Industry ; but they were 

energetic ' and hrave The Republic would have found in them its best 
soldiers and sailwsi if it had received them into Its armies and »avi^ on 
an e^al foo^ng , bnt it insisted in ©onsidering them only at' 
whom it yi^ed no con^enc^ always rcstecting them the low«t ranks in 
.fhtaroy I apd whist at it to raise amcmg .iiei 

cavalry of 41^ !^radiot% were ' deatJned 

thmrtcdefimd the' M Sile fiMW 



THE TENETIAX REPHHLIO. 


71 

recruited, from the patriciate and partly from the ordinary 
citizen body. 

51. A sound mind in a sound body, the full healthy life 
of the city found expression not only in pursuits of wealth 
but in works of architecture, in sculpture and in paintings 
unequalled anywhere in their sensuous strength and rich- 
ness. Venice had no time for literature or metaphysics. 

She lived her life so fully that she never paused to reflect 
on it. The Venetians lived their poems and therefore did 
not write them.” And yet her printing presses (founded 
mainly by foreigners) and her libraries were among the best of 
Europe. She had her schools of science, the medical science in 
particular, and her University at Padua. Hers were some 
of the earliest contributions to'modern geography. Marco Polo, 
wdth w^hose name Indian students are familiar, was a Venetian. 

52. And yet Venice passed aw'ay. She was dead long The end.] 
before 1797. The advent of the Turks and occupation by 

them of the trade routes to the Far East and the discovery 
of the Cape route robbed her of her commerce, and her 
political extinction was due less to the WTesting from her of 
her territorial possessions by the Turks than to this cause. 

Venice died of inanition. The wealth of the richer families 
deprived of their natural outlets in commerce became locked 
up in landed estates whilst the mass of her people sank into 
deeper and yet deeper poverty. With the relics of her past 
splendour, she still kept up a show of magnificence and on 
that account remained for centuries the pleasure house of 
Europe’s rich men. But behind this mask, ''bravi, g&mhhtB, 
broken men — the imlrnmenia of all sorts of wickedness — 
quacks with their vapour baths and decoctions, their salivations 
of mercury and fumigations (that the Government endea- 
voured to suppress), witches who sold philtres so strong that 
in place of expelling the fiend, they expelled life — fiourished 
and fattened on a cosmopolitan population.” 

53. The passing of Venice is pre-eminently an event of 
tragic interest to students of bye-gone polities. Hers was 
perhaps the only one that did not -tlie from the ^political 

^€apa4ty';bf 'her rulihg people :<ur,,4he inherent vices My 

^ " ' 
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VI I L Origin of Const dutional Government 


Feudalism 
put in harness 
m England. 


The Royal 
Courts con- 
trol both 
Nobles and 
King’s ser- 
vants. 


The King j» 
theory sub- 
ject to la^\. 


54. It remains now to trace m the briefest outline the 
growth o£ the present day constitutional form of adminis- 
tration. 

55. The venue has now to be changed to England, for 
it was there that this form of Government had its origin, 

56. The polity which William the Conqueror brought over 
to England w^as the feudal polity of Fran 9 e, How that 
polity w’as modified in its application by the Conqueror and 
his sons IS a common-place of, English History, Suffice 
it to say that the loyal powder became so strong, that the 
barons either individually or combined were unable to 
shake it/ They w^cre the less able to do so, as the people 
of England, preferring the limited exactions of the King 
and his agents to the unbi idled oppression of the nobles, 
almost, invariably sided with ,the former against the latter. 
To Henry II is due the credit of perfecting an instrument 
which acted as a check upon both classes of depredators, 
“SheiiflfSj constables, coroners and other bailiffs’’ of the King 
and the feudal nobles — %iz the Eoyal Courts. The Royal 
judges, no doubt^, were w^holly subservient to the Eoyal will, 
but the procedure followed by these courts and the quality 
of wmrk turned out by them proved so immeasureably 
superior to those of the People’s and Lord’s Courts, that 
with the connivance of an overwelming majority of the 
Community, they were soon able to absorb the jurisdiction 
of all these courts (a). 

67. But there was no machinery to make the King observe 
the law, though according to feudal notions, the king 
bound to follow the law as much as any ope else in the 
kingdom^ Jdoreover, the circumstances of the country, in 
, particular the manner in, which the estates were arrayed 
against each other, afforded bad kings ample opportunities to 
defy thf la;w. To King John belongs the distinction of having 
ayaile<|]himself of these opportunities so fully as to turn for the 

,,|iine the eptire nation against the Kjng, But the 
Revolt of the Bwons against John, backed as it was by the 


m Am mmllrni wsomt of this ptomm win W Wad in Jewdwiiio^'' Tm% 
, ^ Oriiac and p4ioe in Hodimt flWb w VII' to xiBt. ^ ' 
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people^ was quite unlike any thing that had happened before 
and was possible only in a feudal polity. Its object was not 
to abolish monarchy and set up a new foim of government — Magna Catta 
the barons did not then even want to dethrone the King. Beariy estab- 
By the Magna Carta (1215), they took from the King a 
solemn undertaking to observe the law, and also power to 
choose twenty-five barons to watch over its observance. Had 
this last provision materialised and been made permanent, 
the Government of England would have been turned into an 
oligarchy of feudal nobles acting thiough a small representa- 
tive Council, — a modified reproduction on a wider area of 
the omnipotent oligarchies of Ancient and Medieval cities — 
and the piomises of constitutional government contained m 
the Charter would have lemamed unfulfilled (d). That pro- 
vision of the Charter was however, fortunately for England, 

Ignored and dropped by all parties concerned in it. 

58. The Great Charter, whilst strictly binding the King it 

to take only such dues and services as he was entitled to 

bind the 

under the law, recognised the fact that for carrying on the . Kmg by law. 
Government he might need more assistance, and one of its 
clauses provided that additional aids ” would be taken only 
if assented to by the Council of the Barons. 

59. Whether the Barons proved unwilling or unable to Royal need 
render all necessary assistance in this respect or whether the”^ongmof 
the increasing expenses of the State made it imperative for 

the King to look to fresh sources of taxation, or whether 
both reasons combined, we find the King daring the next 
hundred years calling together representatives of towns and 
counties (of the then middle classes in fact) to meet and 
vote taxes along with the nobles. The third estate in England 

(d) That the abov© supposition is not mere speculation is borne onfc by 
events which followed a similar compact between King and Nobles in 
another feudal country, nz * Aragon. There the Barons obtained the}r 
charter, called tie General Privilege, in 1285 and the right to enforce it by 
arms by tlie privilege of Union of i287. The Privilege of Union was fully 
availed of, with the,xesdlt that the obtained uhlimited power of iniJerfer- 
epo© with all benches the adonnistratibn, executive and iddicial, including 
ev^n , the yoyal household. Ha^ng 'a^uired also the pCwer to ,vote 
it; sh'hh itself’ as thetblf legialatute and 4he became 

'W'‘‘fche ifehetiatt! 

I't)..'. ,,C ' ' ' ' ' ' '■ '' ' ■ ' ^ ‘ - 

'I'ft 
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soon profer io sit apart from tht* nobles, and in anotber two 
centuries the principle is established that only the Commons 
could vote taxes and no taxes could be raised by the King 
without such a vote. The voting of money was invariably 
made the occasion for demanding from the King removal of 
grievances arising whether out of bad law or bad adminis- 
tration, and from these beginnings, the Commons obtained 
a share in legislation. In course of time, the power of 
making administiative changes by royal decrees which the 
King undoubtedly exercised during the time of the Norman 
and Angevin Kings, and in fact all exclusive legislative 
power, IS denied to him. All these powers have henceforth 
to be exercised by the King and the two Houses of Parliament 
conjointly. 

60. These changes, like all similar changes, took place 
in fact long before they came to be recognised in law. 
Thus the King's surveillance of the Royal Courts continued 
in theory long after it had ceased in practice, at least as a 
regular thing. In the reign of James I, the question was 
mooted too late for the King and decided against him. But 
the power of dismissing judges, which as the head of the 
Executive logically belonged to him and which he undoubtedly 
had often exercised, was used during the next eighty 
years as a weapon to coerce judges, in that struggle for 
power between King and Parliament which was carried on 
practically without cessation during the whole of the I’/th 
century. The royal judges finally won independence by the 
Act of Settlement of 1701 (a) ; and meanwhile, the struggle 

between King and Parliament had been ended by the Bill 


(a) The Act o£ Settlement in terms makes judges dismifesiWe ‘‘upon 
the address of hath Houses of Parliament. It thus looks as if the control 
^ hter tW ludicsiary passed from the Executive to the Legislature. In practice, 
luM^uent events hare shown, it is virtually impossiMe to get both 
agree to dismiss a judge on merely political grounds. The pro- 
th&refore^f as tn effect made the judges of Supedor Courts in England 
'of both the Bxeeutire and the Legislature. BesideSi m pointed 
'<ltt ^ 'libwei, the growth subseqheatly to this Act eff 'art of 
!ja.y belweeti, the Orowu and the hathij^ 'lessened 

the itniptilicki cat ilm pttt'ot th® Ooverninent to' use , Oottto fd 'IW as 
menii ''tot toOial ohJecH^ the Codry have 

> rttegaiW Ib'tteltf Idhrtloti, rtrV to lie luteiprototoii/' 

“‘iisitof making hllam, 'lyiA, 



ORKHN OF CONMITTJTIOKAL 


75 


of Rigliis of 1688-9 bj wMch the King had iccugnisiH] 

Parliament once for all as the Soveieign Legislatuio and under- 
taken for himself and his servants to act according to law 
m the discharge of their executive functions, 

6L Thus for the first time in the world's history was Separation oi 
attained in law as well as in fact as complete a separation 
of the executive, legislative and judicial functions as is com- 
patible with the preservation of unity in the State and the 
harmonious co-operation of its organs The so-called ^‘sepaia- 
tion of powers”, which will be found embodied in the instru- 
ments of 1689 & 1701, IS one of the fundamental guarantees 
of the observance of law by Government and its agents under 
the English constitution. But it is not its only guarantee 
nor is it by itself wholly adequate. A certain amount of direct 
control must be exercised by representative legislatures upon 
the executive, in order that the latter may not abuse the 
very large discretionary power which must be entrusted to it 
for properly administering the affairs of the nation. The 
administrative machinery also must be so organised that it 
may itself furnish correctives to rash, indiscreet, unfair or 
unwise exercise of their functions by officials. These principles 
of lawful administration are to-day the common property of 
all constitutional forms of government. How these principles 
are worked out in practice in different systems will be the 
principal subject for consideration in subsequent chapters. But 
before we take that subject up for consideration in detail, a 
clearer understanding of what is meant by separation of 
powers and its implications will be necessary. That will be 
the subject of the next lecture. 


LECTURE IV. 

SEPARATION OF POWERS. 

1, The separation of the Executive, Judicial and Legislative ftm irlew— ^ 
functions Government is undoubtedly the corner-stone of Hie 
‘mpdepa^ consHtutioiial form of Government, J^ut 'ilie' real 
-dbaraetei?’' pf this, separation ,can be -easily, and pften ; 

\'fni^rindeistoo,^!f'. Inhere batffiot be a o‘om||elb 





SEPARATION or POWERS. 


[Lee. IV. 


Advocated 
by Aristotle 
for seeming 
efficiency in 
administia- 
tiojQ, not in- 
dividual 
liberty. 


Impractica- 
ble in an- 
cient City- 
Stafceb^ 


7 fj 

\\ithoiiti bringing about an administrative dead-lock even in 
tunes of pence, not t(> speak of periods of unrest and times 
of war. The progress of organisation implied by it consists 
rather in a halanred distnbution of functions amongst different 
organs than in actual dissociation or even divergency in policy. 
Montesquieu to whom belongs the credit of seeming public 
recognition for the doc tune did not view it otherwise. The 
authors of the American constitution, his earliest pupils — w^ho 
are popularly represented as having made a dogma of it, 
appear to have been fully conscious of the necessary limi- 
tations to the so-called doctrine of ‘‘separation of powers ’’ 

2. The idea that a distribution of the three functions, 
judicial, executive and legislative, amongst differently 
constituted organs of the State, is conducive to efSoiency 
m government had been fully realised by Aristotle among 
other ancients. But its importance m securing the liberty 
of the individual against encroachments by the State could 
not naturally be anticipated in an age in which the neces- 
sity, not to speak of the value, of individual liberty as requir- 
ing protection from State interference had not been realised 
or even thought of (a). Nothing m fact was done in ancient 
polities to translate into institutions the idea of distribution 
of functions favouicd by philosophers, even as a means of 
securing efficiency. And, truth to say^ there was no room 
for it, at least in the small City States of Greece. To intro- 
duce it, for instance^ in Athens would have unnecessarily 
increased the not too small number of offices and would 
certainly not have promoted harmony in a community which 
on account of the limited number of its members loved and 
hated more intensely than the subjects of far-flung modern 
Country States. No vender then that the ecclesia, the Sove- 
reign Assembly of Athens, continued to the end to exercise 
all three functions^ though Aristotle would have liked to 
see it confined to performing deliberative functions only (b). 


fa) Aristotle, Politics, Book IV. Ch. XlY* It was advocated and for 
tb© same reason by Cio&ro & PolyMos. Se© Garner*® IntrodUetion to Political 
Science, p. 411* 

(b) Por tlie best aceonuts of tbe ecelema^ the ^mnotkdm and the 
mm and other public institutions of Greece, eonsnlt Greemdge’s Gr«k Consti- 
tutional History, Profesor Biohaxd Maisob^S Greek; Antiquities 'wd 
Hctiouary of'AiiMqu|fcie!|, - » , - - .r > y*,. 
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In point of fact its functions were piiinaiily adminis- 
trative (covering the whole field of administration), judi- 
cial with reference to certain special offences against the 
public order, and legislative only in an occasional and excep- 
tional way — for it must never be forgotten that among the 
Greeks (as indeed among all people until very recent times), 
laws were usually regarded as permanent and unchangeable, 
and alterations thereof were made, if at all, after a more or 
less careful examination by experts followed by a judicial 
investigation in which arguments fjr and against the 
measure were given an elaborate hearing (a). The Athenian 
Magistrates were both judicial and administrative officials, 
like the Justices of the Peace in England before the Local 
Government Act of 1888. They performed judicial func- 
tions again only in conjunction with the luliaia^ who were 
panels of the Sovereign people. Judicial murder, such 
for insfcance as that of Socrates, was no doubt facilitated 
by this arrangement, but it is not clear that in Athens any 
other would have succeeded better. 

3. Still the intermixture of functions, such as it appears 
to us, may be easily exaggerated. In a rough sort of way 
there was m Athens a distribution of public business answer- 
ing to Aristotle’s tripartite division into deliberative [ the 
ecclesia finally confiimed all changes in the law and passed 
administrative resolutions (b) ], executive (the Magistrates 
administered the laws and executed the resolutions of the 
Councils) and judicial business (which was mainly performed 
by the heliaia under the presidency of the Magistrates). 

4. Conditions in Eepubhean Eome were on the whole 
not very dissimilar (c). The Eoman popular assemblies did not 


(a) Like tke Greeks, the Romans ajsq were averse to changing rules of 
private lavsr (which, as M. Fustel de Coulanges has demonstrated m his “ The 
Ancient City were supported by religious sanctions) by popular vote. Only 
when they were proved to be injurious to public order, would they be 
moved to alter them by legislation. It may in fact be affirmed generally, 
that early legislation everywhere concerned itself almost exclusively with 
alterations in the EubHc law# Private law had to be found ” either from 
existing customs or by the exercise of the dxvino reason which Is implanted 
in the minds of Magistrates and Law-givers. 

(h) 'PMphsmap. . ' 

(c) A& to .the institutions of Borne, consult Greenidge*s Roman Puhllo 
life and Btaith’s Dictionary of Ant%uiti^. 
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a riiic meddle wit-h the admin jstration dirccttly. They 
mteifored somcAvhat after the fashion of English or Ameiicaii 
legislative chamheis, thiough administrative resolutions 
passed m the form of laws. They however continued to 
exercise ]ndicial fancMons in legaid to special classes of 
criuieH. The Magistrates were not indeed fieed from ad- 
ministrative control, for this power vas assumed by the Senate 
of ex-officials more by force of usage than under legal sanc- 
tion. The Senate, it IS also to be noticed, passed laws (sena- 
tim-consuUii), and in this way performed both administrative 
and legislate e functionb in almost equal degrees. The Magis- 
trates performed both administrative and judicial functions, 
and the Praetor through his edicts habitually made and altered 
rules of private law. The eoerciho and the hitercessio of 
the Magistrates appear to have been as much judicial as 
administrative weapons. It is on the whole, more difficult 
to discover a “ balanced distribution ” of business, not to 
speak o£ functions, m Republican Rome than m Athens, 

5. What distribution of functions there was in Republican 
Rome was completely swept away during the Empire. The 
Magistrates in the Provinces made laws, interpreted and 
executed them, subj’ect to central control, m every one of these 
directions, 

6. The complex organisation of the Venetian Republic 
shows consideiable distribution of business, but, as must be 
obvious from even a superficial consideration of her institu- 
tions (a), differentiation of the three functions had mot pro- 
gressed much bejmnd that in Athens. The Doge was a figure- 
head, The Ducal Council and the Collegio between them 
carried on the purely administrative business, subject as is 
usual in ancient polities to constant surveillance on the part 
of the Senate, the real executive. The absorption of the entire 
executit’^e business by the Senate left to the Great Council only 
the functions of appointing officers of State and legislation, 
and the legislative and executive functions were apparently 
separated. Also, the predominance of commercial and indus- 
trial pursuits necessarily favoured the growth of courts 
discharging more or less exclusively judicial functions in 
controversies arising between subject and subject. But the 


(a) See 8u]^m» Leoture HI { vix 
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the highest civil tribunal, the Council of Fony {Quaiantio) 
also siipeimtended the Mint and the Treasuiv (a) : and the 
highest criminal coiiit, the Council of Ten^ was really an 
adoaimstrativo court which, though it acted according to 
judicial procedure, did so without the safeguard of publicity. 


7. In pre-feudal communities, the Assembly was at om* 
and the same time the army, the judicial tribunal and 
political organ exercising direct government, to Kings and 
Chiefs being left the performance of function, of secondary 
importance (b). The position was not altered when the 
Senate o£ Notables (Pnncipes) absorbed most of the functions 
of the Assembly- Between the Assembly, the Senate and the 
King, the distribution of business was concentric : there v^as 
no differentiation of functions, and this, I believe, also repre- 
sents the character of the distribution of business as between 


Distnlmtion 
oi Imsmess la 
Pie-Feudal A 
Medieval Cit\ 
Communities, 
concentric, 
not function- 
al. 


the Great (Jouncil and the Petty Council, and (in consular towns) 
the Consuls, the organs of Medieval City governments (c). 


8. Where the feudal organisation prevailed, the position 
of Seignior carried with it all governmental powers. His tmtion lu ^ ^ 
agents performed both administrative and judicial functions, polities, 
and it was the busniess of these very officials also to find the 
law (d). At first no doubt the tenants attended to do “suit 
of court’’ ind thus law was “found’’ and justice administered 
by a larger body, but as the law became more technical, the 
tenants ceased attending, and the Seignioi’s agent performed 
these duties by himself (e). In England only, owing to a separa* 
combination of specially favourable circumstances, adminis- 
tration of justice succeeded m separating itself from the laEnglaM, 
ordinary business of administration upon the esttvblishment 
of the Royal Courts and this circumstance, as I shall presently 
show, played the most important part in effecting that differen- 
tiation of functions which in modern States is a fundamental 
condition of the ^^rule of law”. But the plionomenon was 
altogether exceptional. 


(a) Courts m early times usually often performed the functions of the 
State Board of Bevenue, 

(b) Brissaud, History of Prench Pubiio Law, p. 20. 

(e) Ihd, Chap. V. Topic % Towns and Communes. 

(d) lUd, dhap. Topic 2i Seigniories. . . ^ 

(e) 1 Md, p. 234 which also shows how judioial business came ultimately 

to be trasferred tb lawyer jud|€s. ' 
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9, In all feudal monarchies, there was in the beginning 
a Council of the Kings tenants-in-chief. In only a few 
instances^ does this Council succeed in withstanding the 
disriipti^^e tendencies inherent in the feudal organisation. 
Ill only two (a) countries was it (m one temporarily) able to 
weare itself into the texture of the State conshtiition. In 
Aiagon, the feudal Council of Nobles reinforced by represen- 
tatives of the Communes succeeded m wresting the govern- 
ment from the King and reducing the latter to the position 
of its (the Oortess) agent, thus reproducing conditions resembl- 
ing those -which prevailed in ancient Greek Cities and pre-feudal 
German townships. In Aiagon, the Council passed law^s, 
called the executive to account, regulated the succession to 
the Crown, controlled taxation and supervised the Royal 
household It exercised in addition jurisdiction as Supreme 
Court of Justice and any person having suit against a royal 
officer could come to it. It made itself even more omnipotent 
than the Athenian Assembly. 

10. In England, Royal authority did not, as m Spam, 
succumb before the feudal Oouncil There the third estate 
organised itself into a separate House, and although it soon 
managed to capture for itself exclusive power of taxation 
and a preponderant share in legislation, it did not, either 
alone or m conjunction with the feudal Council (which 
became the House of Lords), succeed, until quite recently 
(i. e. in the 18th century), m constituting itself into a grand 
inquest of the nation’' or in establishing the constitutional 
usage according to which the ministers of the King have to 
be chosen from amongst the leaders of the party wdich 
commands a majority in that House. Meanwhile, the King 
had succeeded in organising a judiciary which, at first subser- 
vient to the Royal wull, made itself, at the instigation of 
Parliament itself, into an independent organ (b). We must 

(a) Three, if Poland be included. But the Polish Diet really succeeded 
in making itself that rarest of all institutions, viz? : a constituted anarchy. 
See W, A- Phillips’s Poland (in the Home University Library Series) Oh. IV, 
The two countries referred to are of course England and Spam. There were 
at least four OoTemments and four Councils in Spain answering the above 
description viz : of Castile, Aragon, Catalonia and Barcelona, I take Aragon as 
the intermediate type. See Mackinnon's History of Modern Liberty, pp. 
241 etc 

(b) See footnote to para 60 of the previous lecture, , 
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not^ in studying English institutions, suffer ourselves to be 
misled by names for no system of Government is so overlaid 
to-day with fictions as the English (a). The King s Privy 
Council and what in its origin was the Feudal Council (the 
House of Lords), between them, should be Councils of the 
King, advisory or legislative. But they are really Courts, 
separated in fact, and altogether independent of^ the Execu- 
tive and the Legislature, Were the two other organs, 
executive and legislative, similarly separated ^ Before the 
ISth century they undoubtedly weie. But in the course 
of that century came the important change already alluded 
to which established the parliamentary or cabinet foxm of 
Government. Under that form the Parliament has in theory, 
over the executive, administrative control as plenary as that 
formerly exercised by the Cortes in Aragon, the Pregadi in 
Venice, or the Ecclesia m Athens. 

11. Outside England (b), Eoyal authority succeeds not Developmeati 
merely in escaping from the control of the organised estates 
but in the end in suppressing them. In France, upon the 
establishment of permanent taxes to meet the exigencies of the 
war of independence of the 15th century against England, 
the States General lost control over supply and consequently 
over legislation (c). Administratn e and legislative power 
remained centred in the King. The Grand Council of the 
French King, formerly composed as in England of Feudal 
Barons and high officials, cast off the former element before 
the end of the 16th century, becoming in the result “ an 
assembly of clerks (d). In one of its divisions, the Council 


(a) See the remarks m Redlich & Hirst’s Local GoTCrument m Eogland, 
Vol. 1 pp. 4 and 5. 

(b) Strict accuracy would demand the exclusion of Poland also. But as 
to Poland, see footnote to para 9, svpm. 

(o) Students of English political history need not be told that it was 
through the power of voting supplies that the Commons in England acquired 
their right to participation m legislation. ^The petitions for redress of griev* 
ances which always went before the voting of taxes were the first beginnings 
of the Commons’ right to legislate for the Kingdom. The Cortes of Castile 
and the Cortes of Aragon, very live institutions in the iSth century, begin to 
lose their power and importance in the I6th, directly the wealth of the Hew 
World begins to Row into the Royal Exchequer, thus securing hja independence 
of the Assemblies. 

(d) Brissaud, History of French Pnbho 3jaw, p* 335, 
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f-xemsed iiigli judicial functions. Prevously to this, it had 
i.lirown off offshoots called “Parlements” which mamly performed 
Judicial functions hut which, as behoved what formerly w^ere 
coiiiniittces of the Feudal Council, also claimed to exercise 
admmistrativo control m a variety of ways^ to the great 
annoyance of Kingff and Royal officials. In the 16th and 17th 
centurn^s^ the Parlements were indeed the only organs wffiich 
fioiiglit, though vainlj", to compel the King and the Royal 
officials to observe the law (a). The administrativo business 
of the King fell into the hands of ministers and secretaries. 
In the Provinces, the Feudal Courts had developed into 
secondary Royal Courts which weie subject to the Privy Coun- 
cil aforesaid (b). The Intendants in the districts combined 
ill themsehes judicial, police, administrative and legislative 
powers (c). 

12. In not one of the several organisations Just reviewed, 
except in that of England, is it possible to discover a clear 
demarcation of boundaries bet'ween any one function and the 
others. Even in England, if a stranger unacquainted with 
the rules of the Commons’ procedure and the habits of its 
members (which make direct interference on its part with 
the actual work of administration a somewhat unusual event fd) 
were to form an idea of the wmrking of the English constitution 
from the disposition of its parts as detei mined by the laws 
and usages of the constitution (apart from its practices), he 
would no doubt discover a fairly complete dissociation of the 


(a) The French Pnrlements claimed to see that the Eoyal ordinances were 

not opposed to law. This is exactly what Fendal institutions which had survived 
their day and yet kept alive past traditions m their laws would be expected 
to do. Even so late as the 17th century, years after Sir Thomas Smith's 
clear-out enunciation of the legislative omnipotence of the English Parliament 
(see Pollock's History of the Science of Politics p 5*1), English lawyers like 
Coke who were deeply imbued with Feudal legal traditions would concede 
to Parliament the power only to declare and defend the law, not to make it. 
Of judicial decisions embodying this doctrine, the following may be noticed, 
D}\ earn 8 Coke 114 a, 118 a, Oittj qfZondon v. Waod^ 12 Mod. Bep 

669, 687, also mm, *1 Coke 5a, 6a. See also Gooch's History of Political 

Thought in England from Bacon to Halifax, pp, 58-65 and Brissaud, History 
of French Publio Law, pp. 445 %, 

(b) Brissaud, History of French Public Law, p 451. ffg, 

(o) Mid pp, 409*411, 

(d) LowelFs Government of England, Vol, 1 p. 127, 
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judicial from the other organs o£ the State : the fiiitlicr 
differentiation of the legislative fiom ihc execiitiic oigans 
would very probably escape his attention. How did it happen onThe separa^ 
then^ that Montesquieu m 1748 was not only able to discern a 
substantial dissociation of the three functions in the then 
English constitution but that his analysis was accepted towards 
the close of the century by noted English lawyers, amongst 
them even Blackstone ? 

13. The explanation is to be found in the fact that at the Montepom- 
date of the Revolution of 1688 and until at any rate the 
determination of Queen Anne’s reign, the English constitution acvemraent 
presented, m laet as well as m law, as complete a separation in accoidwith 
of the three powers as was over to be realised in history. 

During this period the King was still the head of an executive 
which was independent of Parliament. Locke writing between to be iacts* 
1688 and 1700 clearly comprehended the separation of the 
Executive from the Legislature, and the power of the latter 
through legislation (and through it only) to control the other- 
wise free action of the Eoj al Executive. The independence of 
the Judiciary failed to attract his notice because the last 
step in that direction had yet to be taken in the provision of 
the Settlement Act of 1701 which took away from the King 
the power of dismissing Judges of the Superior Courts. When 
Montesquieu wrote in 1748, the administrative subordination 
of the Ministers to the House of Commons had perhaps been 
consummated ; but neither then, nor even up to the present 
moment was or has this tremendous constitutional change 
been embodied in any constitutional document. I doubt very 
much whether it was clearly formulated in any popular acco- 
unt of the English constitution anywhere at all before Bagehot 
wrote and published his famous work on the English constitu- 
tion. 

14. In any case, it was the world^s fortune that the fact ^ 

was discovered so late. Montesquieu’s mistake, if it was one^ Montesqaiea 
helped the formulation of the greatest discovery of modern 
political science, that which in modern States forms the princi- 
pal guarantee of the freedom of individuals— the principle , 
which alone can reconcile the authority of the State with 
the liberty of the individual (a) 

(a) Dr# Eedlicli*^s criticisna of Montes^aieti and Blacks#!!#' ,cteacter*« 
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15. Ameriean politicians^ deeply niibiicd ’luth the prin- 
ciple of separation as enunciated by Montesquieu and Blackstone 
framed then constitution in a manner which made the Presi- 
dent of the United States independent of the Legislature 
and his ministeis responsible to him and not to the Legislature. 
Germany has adopted the same scheme. Meanwhile the living 
forces of English political life unhampeied by a wiitten cons- 
titution were -working to^vards and had filially established the 
Parliamentary executive. Her Self-governing Colonies have 
everywere (with slight modifications in the Provinces of South 
Africa) followed her example. In Prance, Italy, Holland, 
Belgium, Denmark, Norway, Spain, Portugal and Hungary, the 
ministers are responsible to Parliament. In Switzerland and 
Sweden, as in the United States, ministers are independent 
of the assemblies, but m all three the Legislature by itself 
or through its committees is able to exercise constant surveil- 
lance over the administrative acts of the executive and, m 
Sweden, even over the judiciary. In Austria the ministers 
appear to be nominally responsible to the Eeichsrath, though 
according to Lowell they are independent in fact. But even 
in Geimany and Austria signs are not w^anting that the Legis- 
lature will before long obtain etfectne control over the 
executive (a). In India and m some British Cro-wn Colonies^ 
where a distinct legislature has been constituted, the legis- 
lative organ is neither lepresentativo nor sovereign (b). Its 
functions are consultative, and unlike any of the fornas hitherto 
considered, it is controlled by the executire. But the legis- 
latures even in these countiies are boiiiid in course of time 
to become representative; to obtain the pow er of supply and 
ultimately to direct the policy of the executive, unless indeed 
the current of history is to be turned back upon itself only 
there. 


Bisfcribtitiott 

of futJCtiODS 
as depicted 
hy Montes- 
qiiieti utt- 
Btable. 


16 . It is the truth, therefore; that the disposition of 

organa and functions -which Monteaqoieu thought ho found 


sation of the EngHsb constitution in bis bool: on Local €tO\^crninciit In Eng- 
land, Vo. I p* 40, seems to bd ludicrously unfair. 

(a) See Dodd's Modern Constitutions , LowelFs Covernicents ^nd Parties 
in Continental Europe j Ogg*s Governments of Europe. 

(b) Colonies possessing representative legislatures but not self-governing 
do not strictly speaking come within this description. 
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in the English constitution is essentially unstable and tends 
to pass off into one m which^ as in bye-gone poiiticb, the 
so^eieign Icgislatiiic overshadows the executive tliiougli 
its powei of supply and its po^\er to create public offices and 
to provide for their support (a). 

17. Again, never even m England, whether in the year 
1688, or befoie or since, was the scpaiation of fiineiions 
absolute^ nor are they so in the United States of America^ 
in Germany or in France or in any othei country whcie the 
doctiine is accepted as a sound working principle. Absolute 
scpaiation would m point of fact be inimical to freedom. 
It will appear from later chapters that direct contiol of the 
executive by the legislature and the courts, when exer- 
cised within judicious limits, has proved greatly beneficial 
to citizens in England and Amciica and elsewhere, and may 
within those limits be regarded as indispensable. Also in 
many matters, executive officials must be allowed to iiiake 
administrative ordinances, which are really laws and to exer- 
cise functions m their nature judicial without leference either 
to the legislature or the courts. On the other hand, legis- 
latmes themselves will suffer if they aie deprived of the 
experienced guidance and assistance o£ the executive in the 
framing of the laws ( b ). The point is so obvious that 
it would be pedantry to enumerate in detail the various points 
on which, in particular systems, particular departures fiom 
a rigid separation of functions is sanctioned. 


(a) . Garner’s Introduction to Political Science p, 425. Upon this point 
tlie development in the colonies of America prior to their breach with 
England is particularly xnstrucUve England herself had not fully developed 
a parliamentary executive when most of the colonies were established The 
Governors in all except two of the colonies were appointed officialh, and their 
councils, except in three, were appointed by the <4overnor. Every element 
was thus present for keeping the executive independent of the legislature 
And yet having the power to vote supplies and pass laws, and inspite of 
the Governor’s veto, the assembly in nearly every colony, in the course of 
tWo-thirds of a century of incessant wrangling and bargaining and encroach^ 
ments on the legal powers of the Governor, had made itself master of the 
administration. Prof. T. C* Smith in The Wars between England and 
America, p 16 

(b) . Important observations on the value of the participation by the 
executive in legislation and m particular of the executive veto will he found 
in Burgess’s Political Spienoe, and Constitutional Law Toh 11, pp., 

27S, 295. 


Sepai’dCiofi 
of functions 
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IS. The doctrine is thus clearly of no value as a scientific 
generalization from existing institutions^ nor does it point 
to a goal to which all States possessing a lower form of organic 
sation must be supposed to be travelling. It represents in 
fact a sound principle of political practice to be put into 
operation in so fer as it may promote good government and 
to the extent only to which the circumstances of the country 
to which it is applied will allow. 

19. That principle is that in modern Governments in 
which the administration must of necessity be left in the hands 
of a small body of officials, it is of the utmost importance that 
such officials should of themselves act according to law, and 
that that law as also the law which they have to execute upon 
the people must, on the whole, not be of their own making, 
but law which the people generally approve of, as being most 
conducive to general welfare and to ordered administration, 
and that the only statisfactory guarantee for the observance 
of law by the executive is that furnished by an impartial 
judiciary. This principle is perfectly consistent with the power 
ordinarily enjoyed by the executive to supplement laws by 
ordinances in matters in which lack of administrative 
experience on the part of the legislature may make it in- 
expedient for it to exercise its powers ; and is by no means 
destructive of the authority which the courts possess in Eng- 
lish speaking countries of laying down laws binding on the 
executive in matters not provided for by the legislature 
or in regard to which the laws framed by it may have 
been inadequately expressed. It does not even exclude a 
certain amount of direct surveillance to be practised by the 
legislature and even by courts over the exercise by the 
executive of such discretionary authority as are and must 
be often vested in it, since it is not intended that the execu- 
tive should exercise these powers arbitrarily or capriciously 
or harshljj and since neither the legislature nor the courts 
acting in the ordinary way can reach the exercise of purely 
discretionary authority. But such surveillance must also in 
the interest of good government not be unlimited, though 
the limits may not always be capable of precise definition 
and must be left to be determined in each ease by the good 
sense of the parties concerned. In what manner direct control ^ 
over the administratiTe acts of the executive is at present 
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exercised hj the legislature and the law courts in different 
countries will be considered in subsequent lectures, (a) 

20, A good illustration of the appreciation of the principle 
and its necessarily imperfect application in the circumstances 
of the country is afforded m the Marquis of Wellesley’s despatch 
of the 9th July 1800, recommending the appointment of 
independent judges to preside over the Siidder Adawlats 
hitherto presided over by the Governor General 'and his 
Councillors. ^^Distinction of the Legislative, Executive and 
Judicial powers of the State analogous to that which form 
the basis of the British constitution was”, according to his 
Lordship, ‘‘'made the foundation of the new constitution of 
the Government of Bengal.” The principle, his Lordship 
went on to say, could however be applied only with modifica- 
tions suited to the conditions of the country. There were 
reasons, which he pointed out, why for the present, the 
Governor General in Council must also constitute the Legis- 
lature, but safeguards calculated to ensure the framing of 
such laws only as would be in accordance with the inter- 
ests of the people were to be provided, so as to minimise 
the evils of a combination of both functions in the same 
authority (b). 

21, Since the date of this despatch progress has been 
made in India towards a differentiation of the legislative 
from the executive organis of the Government, but as pointed 
out already not only has the legislature had^no control over 
the executive but on the contrary is controlled by it. 

22, I have already stated that the framers of the 
American constitution fully understood the true character 
of the so-called ‘‘doctrine” of separation of powers, Madison, 
for instance, who was the principal exponent of the doctrine 
at this period, whilst affirming as unquestionable the proposi- 
tion that ‘^the accumulation of all powers, legislative, executive 
and judicial in the same hands, whether of one, a few or 
many, and whether heriditary, self-appointed or elective may 
justly be pronounced the very definition of tyranny”, explained 


(a) See liectures XXlll & XXIV, infra^ , ' 

(b) Iffeefe was gjvea to this policy by Reg. II of 1801 and Reg X ol 180$. 
Reg XV' of 1807 showed a backward oscdlfttion which’ sabseqh^t|tly 
^rr^oted. 


An Indian 
illustration. 


Interpreta- 
tion of the 
doctrine m 
America* 
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its as Fiieanlog tsliais 'H\jir-re Fiio whole power of one rlepartmr^iit 
is exerted by the hands whiJi hold the \Ui()Ie power of 
anotlior cleparimcnB, the fundamental principles of a free 
constitution arc snljw r^ed" *, and m defending the doctrine m 
this rjiialified form, asserted that unless the departments were 
so far connected and blendrd as to give to each a constitutional 
coiitio] (oer the others, the degree of separation which the 
iiiaviiii leipures as essential to a free go^einuient can iie\ei in 
practice bo duly maintained'’ (a). 

It semas (dear, Iiowevc.r, that the doctrine was both 
misuiiderstoud and misapplied by the Frenidi jiiiists of the 
Ke\olutioii. The misunderstanding appears to have arisen 
partly from a ch^ep-rooted prejudice entertained by the French 
people towards the conus of law (b), and partly to the tradi- 
tional habit of Ficnch public men to look to a strong 
central executive as the chief if not the only guarantee of the 
people's liberty, HotU'ver that might be, m the republican 
constitutions of the Revolution and m the constitution v Iiich 
Napoleon gave Franco, care was taken to secure the executive 
from interference by the judiciaiy. TheJ newly created legis- 
lature no doubt m theory obtained plenary power of making 
- ^laws’* and decrees, but this po\\er has not been used to deprive 
the executive of the pow<w possessed by it under the monarchy 
of legulating the administration by executive ordinances. 
These characteristics have been transmitted through successive 
constitutions into that now in force. Thus though the legis- 
lature 111 theory has power to regulate the administration by 
the executive by means of laws, that power has been sparingly 
exercised, and the executive has been left pretty free to 
organise the administration in its own way. But on the 
other hand the legislature through its committees has exer- 
cised administrative control much more freely than in England. 
Lastly the control of the courts, that which the constitutions 
of the Revolution most strongly reprobated^ has at the present 
day through the development of the administrative courts and 
improvements in the organisation and position of ordinary 
courts assumed real importance. Similar developments 

(a) See The Federalist. Nos. 46 U 47* 

(b) Tins is Mij disoassed m^Lecture V. paras 17-18, infm. Consult on tMs 
point LowelFs GmemmmU and Parties in Continental JSurope, Tol, pp, 
^ 0 - 67 . 
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Iiavo taken place in other "ountries on the Goiitini*Bt of Em ope 
111 -whicli thi' atlmimstiahon ha-^ not bocu fiatiiFd on the 
English Me ‘del (a). 

The tiuc rationale of the dor trine may now be fairly said Tme utfwn^ 
to bo as Yv eli appreciated m the coiuitnes on the Continent 
of Euiope as in Anieiica^ England and her Colonies andj as 
•\\ ill be shown later^ to a certain extent also in India (b), 


LECTURE V* 

MODERN ADMINISTRATIVE FORMS. 

2. — The English and Foreign systems, 

1. Constitution^ says Luigi Miragha (c), is to adminis- 

tiation what structiiie is to function. It is an apt simile, and I 

^ ^ tratioa. 

cannot find another moie suitable to describe the relationship. 

2. The influence of the constitution on the government 
can never be regarded with indifference by any student of 

(a) In most other European countiies, the importance of making the 
Judiciary independent ot the Executive appears to be now so \\ ell recognised 
as to he embodied more or less completely in then constitutions. The Judiciary 
enjoys the least independence in S^^edell 5 just as that country is also the one 
where the Legislature is most dependent on the Executne. See Ogg, 

Goveinments of Euiope, Ch XXXV. 

(b) See Lecture V. paras 7648, S\\ itzeriand, freest of European 

eounti its, is also curiously enough the only exception. There, the Legislative 
Assembly and the Federal Council each exercises all three functions, legisla- 
tive, administiative and ]udicial. “In Switzerland, indeed, the separation of 
poweis, although pioclaimed in many of the Cantonal institutions, is hy no 

moans carried out strictly , and the competence of the different branches of land and Ger 
the National Go\eiiimeiit is such that Dr. Dubs spoke of the system as an many, 
organic confusion of pow ers.” Lowell, Governments and Parties m Continental 
Europe, Vol. Up 195 ffg. The reason is that the original communal life of 
the Cantons has developed without a check in Switzerland by reason of its 
eaily acquisition of freedom from Feudalised Europe, The conditions of this 
conntry are, as is its history, so peouliar that its institutions and experiences 
are those -which furnish niateiials for generalisation the least. See Ogg, 

Governments of Europe, pp 405-429. The Bundesrath m the German Empire 
compares with the Swiss Federal Council in being a legislative chamber, an 
executive council and an administrative court rolled in one. It is a highly 
anomalous institution which will remain an organic element of the German 
, constitution only so long as that Empire remains a Federation of States, an 
expression of the imperfect union attained by the German nation, not indeed 
in sentiment but in their political institutions. 

(c) Lnigi Miraglia, Compaxatiye Legal Flulosophy* p. 206. ^ . 


ah of the 
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Constitution 
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political institutions. It is the structure of the organism 
that determines its place in the scale of life. But as function 
begins before structure in the world of life, so in the world 
of politics^ administration begins before the government can 
have taken a definite shape. Also, governments like organisms, 
though differing in structure, may yet function alike. Further, 
a change in structure may not seriously modify the norma! 
functions of the organism, 

8. It !it‘(*d, therefore, cause no surprise, if a classification 
of administrative systems should be found not only not to 
agree with a classification of forms of government, but actually 
to cut across it. 

4. Constitutionally, England and France belong to the 
same family, for in both there is a Parliamentary executive. 
The fact that m the one the head of the executive is a 
hereditaiy Prince and in the other a periodically elected 
President is, essentially, negligible. The German constitution 
on the other hand approaches the American, for in neither is 
the executive controlled by the legislature. And yet from 
the point of view of administration, the United States of 
America are next-of-kin to England, and France is related 
to Germany. 

5, The old wine of English administration has been poured 
into new bottles not only in the United States of America 
but also in those English Colonies and Dependencies which 
have not cut themselves adrift from England. The most 
anomalously constituted of English Dependencies at the 
present moment is India. India has local legislatures pre- 
dominantly unrepresentative and controlled by the local 
executive who themselves are responsible to nobody in India 
but to a member of the Home Government, who in his turn 
is nominally responsible to the House of Commons and through 
it to the English electorate. Keally, he is independent of 
all external control, save what may be exercised by his 
colleagues in the Ministry, who, it must be remembered^ 
are normally too busy or too indifferent to concern themselves 
with Indian affairs (a). And yet the administration of India 


(a,) The CDBtrol of Parliament over tbe Indian admin&tration is pro* 
posed to be mad© more real in tb© Hontagne-OIielmsford sebeme of Indian 
popstitutional reforms now nnd©r consideration of Farliamentt by establisb- 
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today, with all its imperfections, may well lay claim to a not 

iiiiw’'orthy place amongst the administrative systems of the moieafivan- 
^ ^ ^ cratliancons- 

worla . t’tation. 

6e Without doubt a rise of a nation in the constitutional 
scale should make for a rise in the chaiacter of its administia- 
tion. Where it does not, that is clear proof that the constitu- 
tion is a make-believe, or worse, a sham, 

7« Also, as previously indicated, unless a State has attained Tbc pon-titti- 
a certain level constitutionally, there can be no administration nmnirequneU 
according to law. This minimum of structural organisation 
is implied m two out of the four conditions which were found accordicgto 
on analysis to be essential to it, . (1) separation of the 
State from the Government (a), and (2) separation of the Exe- 
cutive^ Judicial and Legislative oigans of the State. Sover- 
eignty of the people, I have shown, is not essential. If it 
were, there would be no administrative law in India. 


8. Given this basis of structure, administration in modem 
constitutional governments would represent the life of the 
State working within it. The character of the administra- 
tion would depend upon the proportion each of the remaining 
two conditions bears to the other. Borrowing the language 
of mathematics, administration may, not inappropriately, be 
described as a function of two factors^ the State and the 
Individual. It is the predominance of the one or the other 
that determines the type of the administration. In the 
English type, it is the Individual who is normally regarded 
as of paramount importance. In the French (Continental) 
type, State rights, even in n ormal times, arc regarded as of 
greater importance than individual rights. The Governments 


The two fad- 
tots of admi^ 
lustration — 
State and 
Individual* 


Prevalence of 
one over the 
other deter- 
mines the 
type— two 
types« 


ing a Select Committee of the House of Commons for Indian Affairs and 
by piaoing the salary of the Secretary of State for India on the Home 
estimates. There is a proposal also to appoint periodical committees of 
Parliament for examination of Indian affairs, in order to advance proposals 
for further reforms based upon a consideration of the progress made and the 
possibility shown of further progress under the new scheme of constitutional re- 
forms proposed to be introduced to give effect to the policy, announced on 20th 
Angttst 1917, of conferring responsible government on India by progressive 
stages. 

fa) See Professor Burgess's Political Sdenca and Constitutional Law* 
Vol. II, p. 2, The organisation referred to here would appear to wr^pondi 
most nearly to what Professor Burgess styles Limited Eep:TOlative;|to on© 
wordf Constitutional) 0overnm©nt, 



92 


x\DMINlSlEATl\ E FOMlrf. 


[Lec, T, 


only 

two. 


Soufcos 1 Im- 
perial abso- 
hitism, of one; 
Feudalism, of 
the other. 


Characteris- 
tics of Feu- 
dalism, 


Law in ahum 
dance combi- 
ned with ab- 
sence of au- 
thority to 
enforce it, 


of France, Germany, Italy and Anstiia belong to the latter 
type; England, the United States of America and the self- 
governing English Colonies at any latc belong to the former. 
The Indian administration is really a graft from the English, 
though greatly modified. So great indeed at times appear 
the depaitmcs from its English proto-type, that the Indian 
system on some points bears closer resemblance to the 
Continental than to the English type. The lesemblance, 
however^ I shall show later on, is superficial 

9. One may feel surprised to note that all these States^ 
so widely placed and of such vaiied constitutions, should 
nevertheless belong to one of two, and two types only^ of 
administration, I shall however try to establish that the 
surprising thing is not that there should be two types of 
administration but that there is more than one, 

10. Before the advent of Feudalism, there was in Europe 
no theory of public law — there was pure and simple State 
absolutism. What the Government willed was law, and did 
not admit of being tested by any legal standard binding on it. 
This in brief was the traditional Imperial theory of adminis- 
tration. 

11. Feudalism opposed to it a system in which the place 
of everyone from the King downward was determined by his 
relation to the land. The relation between the King and 
his subjects was in kind not different from that between 
subject and subject. In point of dignity^ no doubt, the King 
held a place not equalled by any of his subjects and he en- 
joyed privileges not allowed to any one else (a). But Ins 
position in relation to the rest of the community was as much 
fixed by law as that of any of his subjects. The weakness 
of Feudalism lay, as previously stated^ in the absence of a 
power to enforce the law which in theory bound ruler and 
ruled alike (b). That weakness was accentuated by the fact 
that in the Feudal scheme grants of land almost invariably 
carried with them grants of jurisdiction. In a community 
organised on strictly Feudal lines, there would be as many 
courts as there were seigniories— courts altogether independent 
of the King and controlled by the seigniors. 

(a), f he fegdU of the Feudal mouarfetiy. 

tb)i Sidgwickj, Development of liiropeaa Polity* p* Also, mp'Ui p. 1*1. 



ENGLISH AND FOKFIGN 0^ 

12 , England was tho onh* romitiy ■\vlnno an a'-itlitaitv 
to enforce the Feudal oidor iuiind^ .in cl it i\as loiiiid in ilit 
Royal Coni ts (a). The circiinistane^^s which luaiiily coiiiri^ 
biited to tins result were the following : — 

lo Through the statemanslnp of the Norinan and Aiigc\in 
Kings and by a senes of measures dating from the 

moment of the introduction of Fendalnnn into England, the 
military supremacy of the King over the nobles was fiiitily 
established, so that at no time afterwards was the Ro}al power 
in England in jeopardy (b). It ne\ei became necessaiy for 
the King in England to crush Feudalism and to build up 
Royal power upon its rums, 

II. The Royal power, once it was firmlv established, chose InsiTumeiat 
to consolidate itself through the Royal courts, rather than do -o—tbe 
through Royal officials (c). This in a Feudally organised 

society undoubtedly lepiescnied the line of luasr resistance. 

The process necessarily involved a usurpation by the Royal 
courts of the jurisdiction of the local courts, often in the 
teeth of opposition. But it was carried through, without 
respite or recoil, to complebion, 

III. The Royal courts w^cre used by the King not merely 
to keep the King’s peace ” as between subject and subject, 

but also m order to control and keep from doing wrong tbe Royal 
administrative officials, “ sheriffs, constables, coroners or other ’ 
bailiffs of the king ”, who (as the Magna Carta tells us) were 
deprived of the power to hold the pleas of the Crown 


Em lard, •.nP. 
r ' . 113 / ‘1. V M re 
tlir Ffirla. 
order rta-- en- 
forced 0} 
ificmarclijp 


(a) Upon this point, the following observation ol Al, BrissRiitl will be 

found instructive. “The Feudal bond was m theory very strong, but in practice 
it was weak. 3t was broken ui a regular manner by mutual agreement or by 
abandonment of the fief , but most fienucntly it was broken by violation oC 
faith either by the seignioi or by the vassal, especially by the latter who 
aspired to independence , so it was not judicial power but war which definitely 
legulated their respective situations”. It was m England only that judicial 
power replaced war. Biissaud’s History ol Freneh Public Law, p, 280. 
That the principle of Feudalism if capable of enforcement was a principle of 
liberty, is recognised by Brissaud. 2U-~a testimony the value of 

which will be appreciated when it is remembered that M. Bnssaud was 
not eonsiderlng the case of England. 

(b) That IS to say, from attacks by a privileged aristocracy. The remark 

xan of course have no reference to the occurrences of the l?th century* ' ^ - 

(0) Lowell, Oovetnments and^faiftlw in Oonlincntah Europe vol Lpp. 
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To use a metaphor^ Feudalism, a spirited and somewhat 
iinrnly charger, was first broken by the military power of 
the Norman and Angevin Kings, and then ridden by the 
Eoyal judges. 

13. From this two important consequences followed j (1) 
Official acts become subject to the scrutiny o! the Ci^il Courts 
in just the same way as the acts of private individuals and 
by the same procedure, (2) As courts of law were accustomed 
to enforcing rules of law and not particular administrative 
orders^ Royal orders addressed whether to subjects or officials 
had to be framed as laws. Administrative control over offi- 
cials (as over private individuals) thus came to be largely 
replaced by legislative control. What administrative control 
still remained virtually ceased when the administrative func- 
tions were transferred to unpaid Justices of the Peace ; and 
with the abolition, in 1640, of the Court of Star Chamber, the 
very machinery for exercising such control disappeared. The 
control which was substituted in its place was the judicial 
control of the Court of Quarter Sessions and of the King’s 
Bench (a)* Administration in the localities thus became, 
without any conscious working towards that end, decentralised. 

14. Whether things would have been suffered to take 
exactly this turn if the Norman and Angevin Kings had pos- 
sessed no legislative power, is open to doubt. But the normal 
method of legislation at this period was by Royal ordmances. 
At a time too, when the King could at will make and unmake 
courts and appoint and dismiss judges, there was no possi- 
bility of the action of the Courts hampering the adminis- 
tration, The Royal judges were in fact able to extend their 
jurisdiction and make their power felt all over the Kingdom^ 
because they proved loyal allies of the King in the work of 
consolidating his power over against the forces of disorder. 
Was it not the King’s judges who invented the doctrine, the 
King can do no wrong ” ? It was they who found for the 
King that nndefi.ned reserve of discretionary powers, which 
was sanctified by the name of Prerogative The Common 
law laid the foundation in England of both State and Indivi- 
duals rights. But before the Judges could complete this task, 
two other conditions had to be satisfied 

(a), Eedlich ^ liocal Oovtnun'oat la Baglalii, Tol, i pp. |i 

|§ Lecture XXHL 
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15« IV. The power of making and amending the laws 
had to be taken away from the King. This change was eftected 
gradnaHjj the power passing bj degrees^ but in end com- 
pletely, into the hands of Parliament. 

V. The Judiciary, willing agents in the beginning of 
the Royal will and active promoters of the Royal policy, 
had to be made completely independent of the King and 
relegated to the task of administering the law as found, 
quite irrespective of reasons of policy, 

16. As stated in a previous chapter, in course of time 
Parliament was able to assume control over the Executive 
also^ but during a stormy interval they remained the ser- 
vants of the King and fought for the King against Par- 
liament. To this fact of history is traceable the jealousy 
habitually entertained by Parliament and people alike in 
regard to Royal officials. To this is due the habit which 
prevents the English legislature from conferring large 
undefined powers on public authorities whether at the seat 
of Government or in the localities. This habit is now 
wearing away. At the same time, the demands made upon 
Government by modem conditions make it imperative to 
vest large discretionary powers on administrative authorities, 
which when exercised by them should not, it is urged, be 
open to review, at any rate by the litigious procedure of the 
ordinary Civil Court. Whether this new development will lead 
to the establishment in England of Administrative Courts on 
the Continental model is yet to be seen. As things stand, 
however, the two outstanding features of the existing system 
of administration in England still are ; (i) the subjection of 
officials generally to ordinary judicial control ; and (li) administra- 
tive decentralisation. Another feature, which will be considered 
in connection with the topic of Local Government ( and which 
also appears to be in a similar state of flux), may bo mentioned 
hero and that is ( iii ) the absence of anything like local 
autonomy in local administrative bodies, these bodies being 
possessed only of enumerated powers conferred within pres- 
cribed limits and for specific purposes by special Acts of the 
Legislature. 

17. In France, Royal power was in the beginningnot 
strong enough to check the progress of disruption which seems 
inherent in the Feudal system, and when it did succeed in 
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Hsclf, 't no > o^ijy uy rfcstiry up::; Feitdalism, 

Fui thi'^ i“a^on toe IF Fr'^iuF inonai(*iiv failed to etolvc 
a oeiitiel Royol conr hatir.^p^ jiir-sdictum om r liie eiiiiie 
Kiip£;<lom. Th>‘ lor.il and ul (‘oims lemaiiied stiung- 

holds of F* rahhsni, and the gtottinp of tli(‘ iiionaicliy 

i\hidi alone rnnld save die nation ft oin Feudal anaicliy conld 
not suffer to be iiaralv&ed by ilie iiiterfeience of 

these coiiits. In this stinggle ttith the foiccs of Foiidalisiu 
the monaich, a- in England, had tin* full support of the 

comiuonalty, and French local and s<4gnioial courts became 
and remained 'Suspect in the eyes of the King and the people 
alike. At the inception of the French Revolution, this 
tiaditional |ealousy of the Fiench people towards Civil Coiuts 
was deepened by their reactionaiy attitude. This explains 

the strange uses to vhich the doctime of ^'separation of 

poweis/’ which since the middle of the 18tli centuiy had 
passed into the currency of political thought on the Continent, 
was put by the leaders of the Revolution. The administra- 
ti\e aiithoiities were made completely independent of the 
judiciary and the judges were foi bidden on pain of foifeiting 
their position to mterfeie m any way vbatsoevei with the 
acts of the officers of the administration or to cite them before 
them for the peiformance of their duties. This uncompromi- 
sing hostility to Civil Courts has been qualified m more 
recent times, but the traditional dislike for judicial iiiteiference 
•^-^itli administrative acts and measures leinams ingrained in 
the minds not only of the French people but of all people 
on the European Continent, in every part of which Feudal 
courts, during the struggle of the Princes with the nobles^ 
had stood out against the former for the privileges of 
the latter. 

18. This development was farther aided by the fact 
that until after the French Revolution no nation on the Conti- 
nent of Europe (a) was able to turn out a national legislature 
at all comparable with the English Parliament. The result 
was that the people on the Continent came to look almost 
exclusively for protection to Royal authority manifesting 
itself through the administration. The affairs of the nation 
were organised not by a watchful Legislature, nor by an all- 

(a) Hungary exempted, Hungary presents an inteiesfeing object of study to 
students of constitutional law, 
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poweifui central Conit-, but }>y tlic Kiuu lhroii;^!i 

appointed oflicials^ ooin]fti''‘.ioiicr^ and iideiidant^, only 

wa^ iio coiiunnii la\/ dt\<‘!oped^ lci\ in;^ <!o\^n tin la a f < r 
pniices and piMiple aliLc, but the Ficnch and other nation^ 
on the CoiitmenL nevei acqmiod xliai pa'-sion fi r law and \ehted 
lights which Ls at the basis ot Englidi political an<! st^cial 
life, With all their love of liljeity and eq^ialiiT in the 
abstract, and m ^pite of the most Mdemn guarantees la consti- 
tutions and compacts, no people and no Go\eiiiiiient on the 
Continent of Eiuope can bo persuaded to admit the claim of 
any individual to delav or oveitiirn tho public inieiests m 
order to redress Ins own iiiduidiial g;nevan<(‘S (a|. 

19. Thus aiose tliiee g(meral chaiacteiistics which 
(subject to wdiat I may have to say legarding leceiit develop- 
ments m France and Geuuany in local self-goveininent ) 
continue to mark the Continental sy'-tems of administiation 
( the Fiencli m paiiicular ) shaiply otf fiom the English — 

(i) Absence of jurisdiction of Civil Conits over the 
administiativo and political acts of officials. 

(ii) Centralisation of administration. 

20. The e&tabli&hnnmt of national legislatiucs in recent 
times m all these comitiies^ even m Fiance vihere the 
Legislature is constitutionally able (as in England) to contiol 
the Executive, has made no ditference in the traditional 
methods of administration, tor tln^ Legislatures, m conformity 
vutli national habits, refuse to lay down any but general 
principles and leava^ almost unrestricted libeity to the adminis- 
tration to vv ork out those principles in piactice (by executive 
ordinances or otherwise). Hence arises a thud cliaiacteristic, 

: — 

(iii) The central authorities on the Continent are able 
to make general grants of power to local authoiities 
wffiich, in consequence, enjoy a measure of autonomy 
unknown in England, where local aiitomony has 
up till now remained a plant of slow growth owing 
to the jealousy with which the English Parliament 
habitually regards all grants of unlimited power. 

21. The above organisation of the administration would be 
hardly distinguishable from the Caesansm which was handed 

(a) Lowell, Goverameats and Parties in Coatiaental Earope, Tol I. 
Pp, 51-54. 

1 .^ 
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modern ADJtlNTSTEATIYE F05M.S. [LeC. Y, 

<iOvvn in iradiiion by Imperial Rome to Medieval Europe, 
Lilt, towards the close of the eighteenth centiirj-, tiiis luieoa- 
tiulled exercise ot orBcial power, specially in its lower levels, 
seriously conflicted with the newly-awakened sense ot liberty 
•uu! equality, the watchwords of the French P»,evolntion. 
Appeals to the ordinary courts being considered inadraissiblo, 
the Constitution ot the year VIII (ISOO) provided a system 
of aflmrOiStiutive appeals from subordinate to higlier adminis- 
iiaiive autnoritics. This -was the beginning of liie present 
tidniiufctrative jurisciiction m France. Similar jurisdictions 
grew np in the States of Germany and Italy also. It is of 
the essence of the exercise of this jurisciiction that the judges 
should be persons actively engaged in the administration and 
possessed of administrative experience, and shonlcl be free to 
applj considerations ot justice and policy without reference 
to hard and fast rules of law (a). In the absence of po,sitive 
law, Administrative Courts on the Continent have developed 
a body of case-law which is habitually followed as precedent 
somewhat after the manner of judgments of Civil Courts under 
the English system (b). 

^2. Had I eudaiisin not followed different courses in 
England and on the Continent, there -woukl not have been at 
this date in the civilised world two types of administrative 
law presenting almost diametrically opposed characteristics. 

23. It is worthy of note, how'ever, that distinct and even 
opposed as the two types appear to be, there has been in 
recent times a tendency on the joart of each to approaeii 
the other tjTDo, thus practically demonstrating that there are 
elmnents of value in each.. Considerations of administrative 
efficienev', which (having regard to modern conditions) is bound 
to suffer in the English form, have led to an increased centrali- 
sation of local administration and to the constitution of local 
authorities possessing such extensive enumerated powers as 
tend to make them to a certain extent autonomous. The 
French and German administrations, on ‘the other hand, besides 
developing an administrative jurisdiction on judicial lines, have 
been seeking to replace the control formerly exercised by the 


(a) . Lowell, Governaients & Parties in Continental Europe, Tol. 1. p. 5@. 

(b) , Lowell, Gov^arieat'of England, Vol. II, pp. -m-so, pp, 49r-9S. 
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Central GoTernmeiit over local authorities by aa elective lay 
cootrol thus effecting administrative decentralisarioii in iiiatrers 


appertaining to the localities. 

24. The contrast between the t-vo types of aclriiiiiistiaiicrn 
is best brought out by the position officials occupy under 
each system. Officials under the English system can iiever 
claim immunity in Courts of law in respect of acts which 
interfere with private rights, simply on grounds of ‘d'eaboris 
of State’’— a defence which is always available to the 
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adriiinistratioii in France to take the official acts in question 
out of the jurisdiction not merely of Civil Courts but 
o£ Administrative Courts as well ( a ). . Officials in Eng- 
land must, like private individuals, adduce some rule o£ 
municipal law in justification or be held aiisw^erabie in damages 
or other penalties imposed by law. Only in such a system^ 
is it possible to lay down that Gis betAveen a Sovereign and 
his subject there is no ^ such thing as an act of State'’ and 
“that the wvarraiit of no man,, not even the King himself, nan 
excuse the doing of an illegal act” (b). This is the ‘‘rule of 
law” of which English constitutional writers are so justly 
proud. 


25. Persons brought up under the English system find it ■ 
hard to understand how individual rights, and liberties can 
be adequately.' protected wdiere ordinary .Civil Courts are 
precluded froni' examining the . legality of official acts^ and 
where such acts, if ailo-wed to be. reviewed at all by any 
tribunal, must be reviewed by tribunals consisting of persons 
actively engaged in the work of administration and who 
cannot, therefore, in the very nature of things, be free 
from official bias. It is urged, howmver, by the apologists 
of the Continental type of administration, that the validity 
of acts of the administration cannot be properly dcftermined 
by the application of abstract principles of justice as between 
man and man, but must be considered from the broad stand- 
point of public policy which is lost sight of by judges 
habitually .dealing' with ' questions .of private law^ This 
standpoint, they say, ' can be present only to the minds of 
persons actively engaged gn the work'of admiiiistration, nnd 

(a) Lowell, QovM’nmmt of. iBgland', Ch* LXII , 

(b) SmiB % mi J ^ hev, lilatmgk &mdm 
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25. This euticHni of Engli4i political tliGoij loses in iicli 
of its foice ■\\]n^n li is reiiieiiiboro<l that English law courts 
and ilie Parliunn nt lia^e s^]<loin d< mod to the adniiiiisiratioii 
powers which ii cannot 'Well do without in tli(‘ public iiiteiesh 
The p!erogatr\e:= of the Ciown ( now cxeicisablc only tliioiigh 
Mmistcis icsponsible to Pailiauieiit) aie m tact viewed as ])art 
of the Cuiiiiiion law ot England, and aitlioiigli the authoiifcy 
of the Legislature to inodif} , i(‘gnlatc or repeal ii is no lunger 
c|uestioiie<], like other rulcb of Coiainon lawy prerogative is not 
presumed to be alteied bv statute, and is not atfecied otherwise 
than by expiess piovisions to that end contained therein (a). 
English law courts have nioi cover shewn the greatest hesitation 
in interfering with the exeicise o£ a discietion vested in public 
officials by the Legislature ( b ). The tendency noticed in 
recent English, Aiaeiican and Colonial legislation to vest large 
discretionary powers in Official Boards and Commissions 
seriously affecting the rights and liberties of the subject m 
all coiicmvable dnections points lathei to the necessity of not 
restnetmg but supplementing such judicial control as at 
present exists by the creation of Administrative Courts 
charged wuth the duty ot reviewing the exercise by Official 
Boaids and Commissions of a discretion which the ordinary 
Civil Courts appear to be powerless to correct (c). 


(a) Craic«i, Statute Law, 1907 p. 351 ; Halsbury, Laws of Englarifl, Vol. VI. 
part V , Bpeciali}^ p. 371 , also Vol. XXVII, p 161; Broom’s Legal Maxims, 
7th E<lm pp. 50-59. 

(b) For a recent expo^itiou of the lelatum of the court to administrative 
authorities charged with till'd etionaij powers, .see Boafd of Education v, Eicq, 
(1911) A. C. p. 179 at p 182 (1911) HaHbui 3 % Law's ot England, Vol XXVII 
p. 176. Infra i Lecture XXIII, paras 3LiO. 

{c| Upon this subject ex-Seiiator Boot of the United States of America, 
lawyer and practical politician recentlj^ said **Theie will be no withdrawing 
from these experimenis. Wo shall expand them whethei we approve theo- 
retically or not, because such agcncieg fuiniah pi otection to rights and obs- 
tacles to wrong-doing which under our new social and industrial conditions 
cannot be practically accomplished by the old and simple procedure of 
legislation and courts. Yet these powers that are committed to these regula- 
ting agencies, and which they must have to do their woik, carry wuth them 
great and dangerous opportunities of oppression and wrong The remedy, 
the Senator suggests, lies, in “regulating these agencies of regiilation. ” He 
asks “that the rights of the citiisens against them be made plain and a system 
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w7, Aftoi wli<it Iiiis biiGU sai*! l}G£orc of firlniinis- 

tiatioii, an independent analysis ul that, adnimistiafciuii seems 
haidly called foi in a consideration ot ^^types’' of admiiiLskatiOii. 
It belongs to the English type, and all that need said 
of it in the present connection is that, m this system, indi- 
vidual lights are more strongly entrenched than in the 
English, because, in the first place, the Legislature is not 
supreme, being bound by a written consiitntiun which has 
embodied in it a large bill oE rights Secondly, because 
OA\ing to the limits placed bv the constitution on the powers 
of the LegisLituie as well as of the Executive, the Supreme 
Court (and m lesser degiees the other Coiiits) which have 
to interpret the constitution have come to be constituted 
into arbiters between State and private rights. The 
^legalism” of the Ameucan administration is thus more pro- 
nounced in appearance But the American Courts have 
been far from unmindful of public interests in their diiter- 
prefcatioii of the constitution. The Supicme Court has been 
able, by a liberal interpretation of it, to uphold the constitu- 
tionality of statutes conferring large prerogative powers on 
the Executive authoiity under the denomination of ^'police 
power’' (a). Subject to what has been just stated, the American 
administration possesses all the three charactoi istics of the 
English administration m an even more accentuated form. 
For reasons which will be discussed in their proper place, 
administrative centralisation of local authorities has made 
little progress in America and the legislative control of the 
Commonwealth Legislatures has had a tendency to degenerate 
into legislative tyranny, 

28 . The only Continental systems, besides the French, 
which need be referred to in this examination of types are 
those of Germany, or rather of Prussia, and of Italy. 

of administrative law { which in America is still in its infancy, crude aud 
impeifeot } he developed”. Blihu Root, Oovernment & Citizenship, pp 531- 
585, So there is a neai chance of English and American administrative 
law taking a leaf out of the Fieneh andl German which would thus be 
repaying debts which they owe to the former m the matter ot local inde- 
pendence. Kven opposing systems must in these days of interchange of ideas 
inevitably assimilate each other’s institutions For a fuller treatment of the 
whole subject, see hectares XII and XXIII infra, 

{a) Burgess, Political Science and Gonstittuional law, Tol I, pp, 2U 
to 217. Ja/m, Becture XXI, paras 10-13 and footnote to para 13 j also Lecture 
XXII, paras II etc. 
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MODEEX ADMIXiSTEATIVE ALiaA Y. 

29. The administrative sjsteuis of the smaiir-r Gevinan 
States need not be considered, for^ .until the esiribiisinncmi *9' 
the Prussian Iiegemony; they ge'neraHy foUmveci the iiGamcii 
model, and after it many of tlieiii have been largely inihiuiiced 
by the example set by Prussia. The importajicc of the 
Prussian administrative system as a subject for comparative 
study cannot be exaggerated. More coiistrucrive tlioiiglit and 
foresiglit have been expended on it than on any otlie.r system of 
administration— not excluding even India, -which itself is in 
some respects a triumph of constructive organisation. 

30. In Prussia, Feudal rights and privileges coiitiiiiied 
ill existence until well into the 19tli century The Prussian 
nioiiarchy was, from its foiiiidation by the Great Elector, 
military. The disparate units of the community were kept 
together by a bureaucracy, backed by an army. It hardly 
deserved the name of civil administration. The system, such 
as it was, broke down completely after the defeat of the 
army by Napoleon at Jena (1806). It was then that' the 
a.nthorities awoke to the necessity of rebiii,lding the Govern- 
ment on national foundations. The new minister Stein deli- 
berately set himself to make the ■ administration subservient 
to the general well-being .of the community. To that end 
serfdom was abolished and land was- made available by pur- 
chase to persons not of^ noble blood. The abolition of the 
hereditary magistracy came', later. The landed interest is 
still very powerful in . the .Prussian administration^ but its 
special privileges have, been progressively narrowed. The 
form of administration which 'was established was, as it could 
not but be, Continental, but it was deliberately leaveo|d (first 
in 1808 and agkin in the seventies of that century) by 
ideas borrowed from the English administration. Stein and 
Dr. Gniest, who were respectively responsible for the reforms 
of 1808 and 1872, were both students and admirers of English 
institutions. Local self-government in cities and rural 
communities hast been. . fostered first under strong official 
tutelage and later on by^ ■ handing over a large part of the 
control to local bodies which in their composition are predomi- 
nantly elective and lay. Civil and administrative courts have 
been reorganised In) such a way as to assure to the judges 
in^ either kind of- .epurlis’;_b(^h independence' and certainly 
of tenure. The details' of Iheih elements of. the ■- present 
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aOsiiiriist/ratioii will "be considered in their proper places^ 
d'he resiiiis, in so far as they are material to the preseiiti 
fiisciissiri!]j may be broadly siiminarised as follows :~ 

(i) Except ill matters in wliicli juri>sdictiori lia,s been 
• specially conferred on them by statute, the ordi- 
nary Civil Courts have no jurisdiction to pronounce 
on the legality of ofiicial acts or measures. 

(ii) Gomplaints against public authorities in matters 
aftecting individual rights , (and in some few cases, 
intci-ests) may, Vviieii allowed by law, be taken by 
the persons aggrieved to Administrative Courts, 
acts of public authorities which do not aflbet pri- 
vate rights being subject only to the executive 
control of superior authorities. 

(iii) Except in the highest Administrative Court which 
is wholly composed of salaried professional lawyers, 
Administrative Courts are presided over by unpaid 
elected judges who are also actively engaged in 
the ivQi'k of the adniinisfration. The tenure of the 
judges ill all the Courts is independent. 

(iv) Public authorities, wdiether central or local, exer- 
cise authority by executive delegation from the 
seat o£ the Government, and their powmrs and 
functions not being' defined by .the;' Legislature, 
the local authorities enjoy a larger measure of 
autonomy in local matters than in England and in 
the ITiiited States, and being, after the reforms of 
1872, in their composition predominantly elective and 
nonprofessional, are in local matters decentralised. 

31. The Prussian administration, as already stated, 
represents a deliberate and, apparently successful, effort on 
the part of a benevolent autocracy to construct a new system 
of administration on national lines upon the frarno-'work 
furnished by the Gontiuental system out .of materials borrowed 
from both the Continental and the English systems (a). 

33. The Italian system’ -resembles the Prussian in this 
that it too is a construction by statesmen and not a product of 
natural evolution. It has bean described by an acute observer 

' pp. 29t-S97 mi pp. SI 9437 ' ' 
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ail attempt U) r^;tablssh d eoii^proimsc be^-uccn tlie Eiioliah 
aii<l Fieiicli M nial by no inian-. a snor ts-iiiil one. Wiili 
a stiong leaning r<n\al^i^ English institiiLiony, the state'-incii 
of the Union heiween ISGO and 1870 nero faced a 

situation which made a puuerfal centiahseii admmistiation a 
necessity. In spite of a long bill ol lights embodied m tiio 
coiistitiitiun, the administration wIikJi was copied from the 
French asamiied highly aibitiary powers to interfere with 
piivate rights. But with chaiacceustie wamt of foresight all 
Aclniinisirative Com ts of the Ducal regime were in continently 
aboli-ilied and ordinary Coiiits given exclusive juiisJiction 
over cinninal piosecutions and all civil cases in which a 
civil or political light wab involved But this apparent 
concession to nidi vicinal rights %vas illusory, for the Council 
ofState^ an official body, was guen exclusive jurisdiction to 
decide ivhetlier a civil or political right was involved or noU 
and in practice the Council of State showed no inclination to 
find that such lights were involved wheie the administration 
appeared to have acted m a high-handed way. In facU 
there being no Administrative Courts, the officials did what 
they liked ■without check or control. This intolerable state 
of things was paibially remedied in 1877 by the transference 
of the jurisdiction m the decision of conflicts from the Council 
of State to the Court of Cassation in Rome, and in 1889 and 
1890, by the establishment of Piovincial Administrative 
Courts, in part appointed ( in Fiance they are wdioily appo- 
inted ) and partly elected (in Prussia they are wholly elected). 
A section of the Council of State, the membeis wffiercof w^ere 
made viitually independent, was erected into the highest 
Administrative Court. 

33. The net result of these reforms appears to be that the 
Italian administration resembles m its general features, and 
in most even of its details, tbe French, with this difference^ 
that the Civil Courts have a larger jurisdiction over official 
acts in so far as they may infiinge private rights, the juris- 
diction of the Administrative Courts being limited to the 
protection of private interests. It is m fact possible in Italy 
for the same act to come before both Courts (a). 


( a ) Lowell, Governmenta Parties uj Continental Em ope, VoL I. 
pp. 173-176. 
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S4» The differeatiation in type between the English and 
the Continental systems of administration has, I believe^ been 
sufficiently illustrated by the foregoing instances drawn as 
well from countries where the administration has developed 
by natural evolution ( England and France ) as from countries 
where the system has been more or less a work of art ( the 
United States of America, Germany and Italy ). It is not 
necessary for this purpose to examine other instances. But 
to show how inveterate and widespread have been the separa- 
tion of administrative from ordinary law and the institution 
of Administrative Courts on the Continent, I only mention 
here the fact that Administrative Courts exist in countries 


Pievalence of 
aUmmistra- 
tive Juiisdic- 
tion on the 
Conti cent of 
Europe & 
Japan. 


presenting such extreme contrasts as Austria and the 
recently established Republic ofPoitiigaL Switzerland has 
no special Administrative Courts, but the distinction between 
ordinary and administrative law is recognised in its constitu- 
tion, and administrative jurisdiction is shared partly by the 
Federal Tribunal and partly by the Federal Assembly, Art. 
154 of the Dutch Constitution lays down that Administrative 
Courts must be established by law, and Art. 61 of the Consti- 
tution of Japan provides that no suit which relates to rights 
alleged to have been infringed by the illegal measures 
of the executive authorities and which should come within 


the competence of Courts of administrative litigation, spe- 
cially established by law, shall be taken cognizance of by a 
Court of law. Little Belgium is an instance of constructive absence 
work in the field as well of constitution as of admmistra- in Belgium. 


tion. Its constitution was modelled on that of England but 
its local administration has always been of the Continental 
type. But it has no Administrative Courts, and with greater 
courage than was shown by the Liberators of Italy, it has 
given ordinary Courts full jurisdiction to try officials and 
review acts of the Government at the instance of aggrieved 
subjects (a). In Spain, the administration whereof follows the 
French model, cases involving matters of administrative law 
formerly decided by the Provincial Councils and the Council 
of State are now disposed of by the ordinary Courts, the 
Fourth Chamber of the Supreme Court being vested 


(a) Lowell, Governments and Parbee in Continental EnropOn Voi I, 
p, 171 n, Grice, Local and Central Flnancoi 196* 

14 



Indian admi- 
jQi<^tration a 
resulfc of con- 
structn e 
statesman- 
ship. 


Its predeces* 
sors m 
tory, 

(i) la Hindu 
India. 


BiuHEifK AionxTSTEATiVE ?op:ir;s» [Leg. 

wifcl] supreme jmlnsdiekon m these iiiattcrs. In the 
Eepuhlman Con>t.itiit!on of Portu^^al of 191 Ij looal adminis- 
tration as in Btdgijiiii is organised on the traditional 
Coniiiieiital model, and administrative tribunals aie main- 
tained to reu.'^e acts of its public officials at the same 
time that mmisteis and other offiicials have been made 
triable before ordinary Couits (a). 

P/k To complete the treatment of the present topic it 
lemains only to exniine the Indian system. 

IJ. The Indian Administration. 

86. I make no apology for descending into greater detail 
in dealing with the Indian administration, 

S7, Constructive statesmanship has had greater play in 
detorminmg the form and spirit of the Indian administration 
than it had in the evolution of the English and the French. 
The number and variety of “stubborn facts” with which 
Anglo-Indian statesmanship has had to contend have been 
larger and more complicated than had ever to be faced by 
either Piussian or Italian statesmen. The wonder is not 
that the Indian admmistiation is not as perfect as it might 
have been, but that it is as good as it is. To be able to 
do justice to this admmistiation, one must form some idea 
of the kinds of administration which obtained before the 
establishment of British rule. 

88. The art of government was not unknown m Hindu 
India^ and the duties of the King (b) and other organs of 
the State are laid down Tn ancient Hindu literature with a 
minuteness of detail wffiich, it may be safely said^ cannot be 
found in the ancient literature of any other country ; and no 
wonder, since laws were made in Hindu India, for the King and 
people alike, by an aristocracy of intellect who had specialised 
in that art. But the machinery to enforce these laws, so 
far as they applied to the King, was wanting. The laws 
addressed to the King had therefore no greater force in 
practice than moral injunctions. Thus although Hindu polity 

(a) liowell, Governments and Parties m Continental Europe ; Ogg, Govern- 
ments of Europe ; Dodd, Modem Constitutions, 

(b) Monarchy of a centralised type was tbe normal tfeoufb not t|ie only 
form of Government known in Ancient India. 
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fully grasped the tuitli that the State coasted fur the people 
and not the people fur the State, it ne\or able to 
develop a sybtem of adnimistiai ive law. The iluhahharat 
says ill one place that if the King failed in Ins duties, 
any person, no maitci to "v^hat caste lie belongs, may wield 
the sceptre of Government. ‘^If the King is an enemy of urtno, 
morality and power and is unrighteous in conduct/' says the 
Sukraniti, ‘"the people should expel him as a destioyer of 
the State’' fa). In other words, the only remedy for misgovern- 
ment, the lawgivers m Hindu India weie able to suggest, 
was icbellion. 

39, The King in the Islamic State, who took the place of 
the Hindu King, likewise found his duties prcsciibed for 
him, but as m Hindu so in Islamic polity, there was no legal 
provision for the correction of misgovernment. The only 
remedy here again was rebellion (b). 

40, The historical cause (o) which bi ought administrative 
law into India is the advent of British rule. 

41, The way in which that rule was inaugurated m India 
was certainly far from favourable to the development of ad- 
ministration according to law^ for in taking over the Dewani of 
Bengal, the East India Company was, m the view at least of 
the parties to that transaction, accepting the position of an 
official under the Moghul Emperor and, as Dewan, could lay 
claim to the exercise of the unlimited prerogatives of the 
Moghul rule. Fortunately for India, however, the Company 
depended for its legal existence upon periodically renewable 
charters of the British Parliament, and the way in which the 
Parliament viewed the acquisition of political power by 
subjects of the Crown was well expressed by the elder Pitt 
when he declared from his place in Parliament that no 
subjects could acquire sovereignty of any territory for them- 
selves but only for the nation to which they belonged. The 
Company too, even if at any time it did entertain a desire to 
cut itself adrift from the British Parliament, was compelled by 

(a) Framatha Nath Banerjee’s Public Administration in Ancient IndiSi 
Oh. TIL 

fb) B. S. MargoHouth^s MahatnmManIstn, p. 90 j Hamilton’s H^ays, 
Edn. 1791, VoL II. Bk. IX. Oh, X, 

(c) Sec Lecture I (ii) mpm, para 23 * 


(ii) Undet 

Afahomedan 

rule. 


Inauguration 
of British ad 
ministration. 


The Com- 
pany's claim 
to unlimited 
prerogative 
as represen- 
ting the 
Moghul Em- 
peror. 


Whether con* 
sistent with 
subjection to 
Crown and 
Farlument. 



108 


5IO0ERN ADMiN’ibTEATiVE FORMS. 


[Leg. V. 


f he Regii la- 
tino: Act ot 
1773. 


How mibuii* 
del stood. 


Its genesis. 


Its provisions. 


The Governor 
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mift-iiianagGnioDt of its affairs in India and its financial 
embarassments to turn more and more to Parliament for help 
and SEccour. 

42. In 1773, barely eight years after the acquisition of 
the Dewani, the affairs of the Company appearing to he in 
hopeless confusion, Parliament set itself seriously to organise 
it, and it proceeded to do so in characteristic fashion. Anglo- 
Indian political writers (a) cannot find woids strong enough 
to condemn Lord Norths Regulating Act of 1773. The 
mildest of its critics declares it to be a fatuous piece of legis- 
lation which very nearly lost to England the infant Indian 
Empire, as another measure of the same Ministry was soon 
to lose for her her American Colonies. They overlook the 
fact that the British Parliament in 1773 had not only no 
experience in the governance of a dependency, it did not even 
suspect that there was a dependency to govern from England, 
for it had not yet fully realised that by its acquisition of the 
Dewani, the Company had already in fact become territorial 
sovereign of 'ffhe Kingdoms and Provinces of Bengal, Behar 
and Orissa The matter which had attracted its attention 
was the wealth and ostentation of the returned servants of the 
Company who, it was suspected not without reason, had made 
themselves rich by abusing their position as servants of the 
Company. It was to remedy these suspected abuses that the 
Regulating Act 'was chiefly passed, and that Act certainly 
represents the best of the then known methods of remedying 
such abuses. 

43 . By this Act, the three Presidencies^ heretofore inde- 
pendent, were placed under the general control of the Governor 
of Bengal henceforth styled the Governor General. But as 
everybody connected with the Company was suspect, the 
executive power was vested in a Council of five of which the 
Governor-General was but one. The Governor-General and 
Oouncir’ as the Council was styled were in their turn placed 
under the Court of Directors in England whose orders they 


(b) Eev. W. K, Fimingei^s edition of the tiftli Report, 1812, with 
its learned Introduction, had not appeared when the above was written. 
It is gratifying to find my reading of the Regulating Act substantially confirm- 
ed by an author who has made a special study of the subject. See Oh. XIIL 
d, Ms Intioduction. Mu. 1917 ( Messrs CainMay Is Co. ) 
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were to obey. It was the Court of Directors who were 
directly responsible to the Parliament for the proper conduct 
of the Company’s affairs in India. But about the most 
characteristic provision of the Statute was the one establish- 
ing a Supreme Court at Fort William ‘%ith jurisdiction 
civil j criminal, admiralty and ecclesiastic^ over all British 
subjects (a) who should reside in the Kingdoms and Provinces 
of Bengal, Behar and Orissa or any of them under the 
protection of the Company, having full power to hear or 
determine all complaints against any of His Majesty’s subjects.” 
The Governor- General and his colleagues of the Council 
were the only Europeans personally exempted from its coercive 
jurisdiction but they as well as the Judges of the Supreme 
Court might be tried and punished by the Court of King’s 
Bench in England for any offence against any of His Majesty’s 
subjects or any of the inhabitants of India. The Governor- 
General and Council were authorised to make and issue 
such rules, ordinances and regulations for the good order 
and civil government of the Company’s settlement at Fort 
William and the subordinate factories and places, as should 
be deemed just and reasonable and should not be repugnant 
to the laws of the Eealm and to set, impose, inflict and levy 
reasonable fines and forfeitures for their breach, but these 
rules and regulations were not to be valid until duly registered 
and published in the Supreme Court with the assent and appro- 
bation of that Court. 

44. As I have already indicated, the Parliament when 
it passed the Regulating Act did not suspect that the King- 
doms and Provinces of Bengal, Behar and Onssa’’ had 
ceased to exist, and it had no idea that the Company was 
already sole sovereign of this territory. The acquisition of 
the Dewani'by the Company seems to have suggested to the 
minds of its framers but increased opportunities, on the 
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(a) It was characteristic of the British Parliament in 177^ not to assume 
that the territory administered by the East India Company as Dmm was 
British territory. Accordingly it did not regard Indians whether resident 
In or outside Calcutta as ‘‘British subjects’* which expression in the present 
context means European British subjects* The question whether nafciYCS of 
Indfe were or were not British subjects, was, it is said, not finally placed 
l^yohd doubt until the transfer of government from the Oomptoy U the 
Orowni>inlW* Halsbuiy, lawi d togland, ToL X, p. TOi ' 
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piri of tlie CompanyV seivanio, of oppre'-^sing ^hc native 
iiiliabitants of the coiuiir}^ linrjer colour of office. What better 
machinery could be thought of lor checking these abuses 
than a Supreme Court hLiictly eiiforciiig the laws of England 
or rules fiamed in conformity with tho&e laws and approved 
by the Siipremc Court itself against the Eiiiopcan and 
Indian servants and agents ot the Coinpany ^ 

45. The Supreme Court too did not show any disposi- 
tion to disappoint the expectations of its founrleis, and small 
blame to it^, if it failed to fall m wnth the plans of the 
Empiie-buiklers in the Company’s service. At the same time, 
it has to be conceded that the chastening atmosphere of 
an English law Court is not the one best calculated to foster 
the growth of a nascent empire. The conflict betw'een the 
Supreme Couit and the Company’s servants which ioliow’cd 
immediately was in the circumstances inevitable. The Moghul 
sovereignty behind which the Company sought shelter from 
attacks by the Snpieme Court ’was indeed no more than 
a shadow. But “it was a shadow’", as Ilbert remarks (a), 
‘‘with which potent conjuring tricks could be pei formed. 
Whenever the Company found it convenient, they could play 
off the authority derived from the Moghul against the 
authority derived from the British law and justify under the 
one proceedings which it would have been difficult to justify 
under the other. In the one capacity the Company were the 
all-pow^erful agent of an irresponsible despot, in the other they 
were tied and bound by the provisions of Charters and Acts 
of Parliament,” 


Conflict re* 
ally between 
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and rule 
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46. Thus at the very inception of British rule, British 
Indian administration presents itself as a conflict of two oppos- 
ing principles— the English principle of legislative supremacy 
with statutory and judicial control of governmental powers 
and Moghul absolutism (b). The history of British adminis- 


(a.) liberfc, Gaverament of India, 2nd Edn pp 51-52. 

(b) It might be imagined that the ghost of tXoghul sovereignty had 
been finally laid m 1S58. But that appears to be a mistake. Anglo-Indian 
writers do not meia to be satisfied with the very extensive pow'ers which 
Parliament has in terms conferred on the Government of India, nor even 
with the large additions to it made by Anglo-Indian judges on the principle 
that the Governor-General in Council as repraenting the Grown in India 
possesses in addition to any siAtutory powdM sueh of the powei^t privitegea 
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tratiou in India is the histoiy of the progrossivo ro-adjustmeiit 
of those two principles to snib the changing requiicments 
of the times. 

41. The Regulating Act of 1778 did not, it is clear, 
recognise tins latter principle even i£ it be assiiraod that 
Parliameiii at this date bad any suspicion of its existence. So 
long as the Act remained in foice, the Supreme Court which 
would and could not recogni^^e anj (burt not established by Par- 
liament proee(^ded to mulct G\en members of judicial tribunals 
established in the Motfusil by the Company as Dewan in fines 
at the instance of native Indians affected by their decisions. 
The Supreme Court likewise claimed power to arrest and 
try the native officers of the Company employed in the 
collection of revenue outside the Company's settlements and 
factories— including ^‘landholders and farmers of land and 
of land-rent’’ for corrupt and oppressive acts done by them 
in their oiBScial capacity, they being m the opinion of the 
Supreme Court merely servants of the Company. 

48. Against these exercises of the Supreme Court’s juris- 
diction which undoubtedly tended to hamper and dislocate 
the administration m the Provinces, the Company offered 
strenuous resistance. Parliament was again appealed to, 
and after an elaborate inquiry it passed the Amending Act 
of 1781, which definitely recognised the sovereign attributes 
of the Company and which placed important limitations upon 
the jurisdiction of the Supreme Court to control administra- 
tion outside the Presidency Town. 

49. First, the Governor-General and Council of Bengal 
were not to be subject jointly or severally to the jurisdiction 
of the Supreme Court for anything counselled, ordered and 
done by them in their official capacity. Secondly, the Supreme 
Court was not to have or exercise any jurisdiction in matters 
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and immunities appertaining to the Crown as are appropriate to the case 
and consistent with the laws in force in India. They claim on behalf of 
the Government* of India additional powers, rights and privileges derived, 
not from the Bnghsh Crown but from the Native Piinces of India whose m!e 
it hdi,^ superseded. As illnstration is cited the fact that the rights of the j 
Government in respect of lands and minerals in India are different from ! V 

the rights of the Crown in Kngland. It is in lehanee upon this theory ^ 
that Government has refused to allow land revenue to he treated as 
llbert, Government of Iiidia, ^nd Jidifcnmj p. J.77. 
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concerning the revenue or concerning any act done "by them 
in the collection thereof according to the usage and practice 
of the country or the regulations of the Governor General 
and Council The jurisdistion of the Supreme Court over 
actions and suits was virtually confined to disputes arising 
between the inhabitants of Calcutta (aj and the jurisdiction 
of the Company's Courts, local as well as appellate, in matters 
arising in the Mofussil, was recognised, the highest appellate 
Court being made a Court of Record whose judgments like 
those of the Supreme Court were made final and conclusive 
except upon appeal to his Majesty in Council, and it was this 
Court which was empowered to hear and determine all offences, 
abuses and extortions committed in the collection of revenue^ 
and it was expressly provided that no action for wrong or 
inj ary was to lie in the Supreme Court against any person 
whatsoever exercising any judicial office m any Country Court 
for any judgment, or order of the Court nor against any person 
for any act done by or in virtue of the order of the Court, 

50, Further, the Governor-General and Council were 
empowered “from time to time to frame regulations for the 
Provincial Courts and Councils'’ which^ unlike the rules, 
ordinances and regulations for the good order and civil 
government of the Company's settlement at Fort William 
and the subordinate factories and places”, were not required 
to be in consonance with the laws of England and did not 
depend for their validity upon registration or approval by 
the Supreme Court and wffiich were to remain in force unless 
disallowed or amended by the King-in-Council (b), 

5L Form the point of view of administration the Act 
of 1781 is of the highest importance — more important even 
than Pitt’s Act of 1784 which determined the constitution of 
the Government of India — since it laid down the lines on 
which the Indian administration was to develop during the 


(a) Til© jurMicfeion of the Court over all **British sub|ects^* (meaning 
tliat expression European British suBjeots) resMing in the Provinces ef 
Bengali Behar and Orissa was thereby not withdrawn, and^ excepting so far 
as the mm& was subsequently modified by legislation, remained. 

{b) Local administration in Madras and Bombay wm organised on 
^milar lines in I8€0aad 1801 r^peotively. 
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next eentiiry (a). The Company, under it, had to abandon its 
pretensions to prerogative power derived froui the Great 
Moghoh but it got back very nearly the same powers under 
a Parliamoatary grant or title. But the fact that these 
powers it now derived fiorn the British Parliament made all 
the difference in the world in the theory and practice of 
the administration* 

52. The Act of 1784 created the Board of Control through pitt’^sTwln 
which the Home Government became responsible for the good 
government of India, and accountable for it to the British 
Parliament which has ever <mce remained the legal sovereign 

of India, the Court of Directors who were allowed to retain 
the patronage of India being placed in all matters of adminis- 
tration under the Board of Control. 

53. The combined effect of the Acts of 1781 and 1784 
was to constitute the Governor-General and Council absolute 
rulers of the territories outside the Presidency , towns, subject 
only to the administrative control o£ the Court of Directors 

and of the Ministry in England. A statute of 178G by giving ^ct of 17S6. 
the Governor-General power to overrule his Council prac- made 

ticallv handed over the supreme executive authority m India aLsoloU* m 

, „ ^ , Tj 1 Mnfussilacl- 

to one person, the Governor-General, It became customary mmistratioiu 

from 1786 onward to appoint Governors- General as a rule 

from noblemen with administrative experience in England. It 

may be taken for granted that no Governor- General brought 

up m the traditions of British political life would have seriously 

abused the extensive powers concentrated into his hands. It 

is nevertheless permissible to assume that no ruler could have 

made a wiser use of these powers than did Lord Corn- -i 

walks. The Regulations which were matured and published ^ 

under his auspices bear witness not merely to his political % 

wisdom, breadth of view and high administrative capacity, i 

but also to the unfailingly high purpose which animated his | 

administration. The foundations of the Indian administrative 

system were in fact laid during this period, 

54 There appears to have been little or no change in the charter Aet 
spirit or the methods of the administration from 1786 to 1813, 

— — — — of the Com- 

(a) The importance of the statute has apparently been overloolieU by pany^ re^ 
Professor Ramsay Muir, wbo omits it from Ms excellent little pompilation ^ 

of “Histetfoal Boenments Illustrative of the Administration In the 'Bays of the OroVP* 
the East India 0ompany/’ 
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The Company's oharior was fo expire in the last mentioned 
year and ill view of its renoual the most seaicMn^ in(|Uiry 
that had yot taken place mro Indian affairs was caused to bo 
made. The natire inhabitant^ of the teiiitones gmcined by 
the Company conld not well l»e denn'd the status of British 
subjects vithoiit denying the sovereignty of the Biirisli 
Crown. AYIiat weic the obligations of the Crown towards 
them, if thei" weit not subjects ^ Was it safe to leave the 
GovvrniiiGBt of the Indian teiritoi! cs in the hands ot a corpo- 
ration •winch had t‘\cliisive trading mteiests in those temrorieH ? 
European subjects of his Majesty, who -weie subject only to 
the jurisdiction of the Supreme Coiiit and over whom, as 
alread}" indicated, the executi\t‘ control of the Govemoi-Geno- 
ral also sat \ery ligh%, could haidly be made to account for 
acts of opprt^ssion or w'or^ie commits wl outside the Presidency 
rowms. The Charter Act of 1(S1B maiks a stage of progress m 
constitutional dcielopment, for it definitely asserted the un- 
doubted sovereignty of the Crowm of the United Kingdom 
of Great Britain and Ireland m and over the Company’s terri- 
torial acquisitions m India. The Natue Indian population 
of those territories being thus impliedly admitted to be sub- 
jects of the CrowBj the Pailiamont marked the smise of its 
obligation to them as such by directing that one lac of rupeics 
in each year be ^^set a23ait and applied to the revival and 
impiovement of literature and the encuiirageiiient of the learned 
native of India and for the introduction and promotion of 
a knowledge of the sciences amongst the inhabitants of the 
British territories m India The Company itself wms deprived 
of its trading monopoly m India. The Local Governments ob- 
tained power ^‘to impose taxes on persons subject to the 
jurisdiction of the Supreme court and to punish for nonpay- 
ment L and Justices of the Peace were gi\eii jurisdiction m 
cases of assaults and trespasses committed by Britibli subjects 
on natives of India, and in cases of small debts clue to natives 
of India. Local Civil Courts obtained jurisdiction over 
British subjects residing or trading or occupying immove- 
able property more than ten miles from a Presidency town 
and provision was made for the trial of British subjects resid- 


ing beyond the same limits for criminal offences. 


55. The Charter Act of 1833 marked a further step 
forw^ard in the direction of equalising ** British ” apd Indmn ” 
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siibj(T.is before tlie krv\, and of abhinuiating tli*'* .vlijiiastraiive 
h\steinfe of ilie PicsidoBcy town*^ and the Pko Bui it 

alhO eflecLed an iinpoitant diange in the udiiiiiuhikuiinc 
macliineij„ It affirmed in the first place more ime^j aueeaHy 
than had been done befoie that the Company was ailo'w^ d 
to hold the Indian possessions for another teiin ‘‘in trust lor 
His Majescy^ his limrs and successors for the servii e of the 
Government of India ’h By it too the East India Company 
ceased to be a tiading company. B} sec. S7, it declan'd that 
no native of Inrlia nor any natnial born subject of His Majesty 
resident theio was^ by leason only of his religion^ place of 
birth, descent, coloui or any of them, to be disabled fiom holding 
any place, office, or employment under the Crown. Moie im- 
portant than even these, fiom the point of \iew of administra- 
tive law, was the establishment of a Legiblaturt^ distinct (in 
ho^Tever small a degree) from the executive. The Legislatn e 
Council ’was to consist of the members of the Executive Council 
and a law member wdio w^as not to be one of the Company’s 
servants. The legislative powers of the Local Governments 
in Madras and Bombay were withdrawn and the new Legisla- 
ture was empowered to make laws and legiilations for all 
persons, whether British or Native or foreigners or others^ and 
for all Courts of Justice (including the Supreme Courts) laws 
which did not require the %mprimatur of those Courts and 
which^ subject to disallowance by the Court of Directors 
acting under the Board of Conti ol, were to have effect as 
Acts of Parliament ; for the provision m the Regulating Act, 
maintained by the Statute of 1781, that Regulations made 
by the Governor-General and Council for the Company^ 
settlement at Fort William should not be repugnant to the 
laws of England was abrogated* It was at the same time 
generally provided by sec. 43 of the Act of 1833 that the 
laws and regulations to be made by the Governor General in 
his Legislative Council were not in any way to affect any 
prerogative of the Crown or the authority of Parliament or 
any part of the unwritten laws or constitution of the United 
Kingdom of Great Britain and Ireland whereon depended in 
any degree the allegiance of any person to the Crown of the 
United Kingdom or the Sovereignty or dominion of the said 
Crown over any part of the said territories* Except for the 
fact that under later Stakte% it has been declared that ho 
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law passed in India i& lo be considered invalid only because 
it affects the Eoyal preiogative, the above restriction on the 
powers of the Tndian Legislatures (among others) has been 
niamtamcd t(» the present day. The power which the Act 
of 1833 ga\e to the Indian Legiblaturo to male laws for the 
European and Indian sul ejects of the Crown alike ivas exer- 
cised almost immediately by Act XI of 1836 in order to 
inakc European Biitish subjects amenable to the jurisdiction 
of the Company’s Civil Courts to the same extent as the 
Native's of India. The inequalities of jurisdiction and, m 
some degree, of laws in the matter ot criminal trials have not 
e\en yet disappeared, the last attempt in that direction made 
during the viceioyalty of Lord Eipon having failed owing to 
to the opposition ot the Europeans. 

56. Thus, except for the fact that the Supreme Courts 
were maintamed, the form of administration sought to be set 
up by the Eegulating Act disappeared, being superseded, even 
as regards the Presidency towns, by the form brought into exis- 
tence by the amending Act of 1781 for the Pro'vinces. That 
administration however had in the interval been liberalised 
in spirit by the recognition of the status of Indians as equal 
subjects of the Crown with the British, by the abolition 
of the trading privileges of the Company which was res- 
ponsible for the good government of the Indian territories 
and by the establishment of a Legislature differentiated from, 
and capable of laying down the law for, the Executive. 
Progress subsequently made m the organisation of a Legis- 
lature m India differentiated from the Executive has, as may 
be surmised and as I shall show presently, an important 
bearing on the evolution of the administrative system of 
India. It will be convenient, however, for the present not 
to allow attention to be diverted from the organisation of the 
Executive. I shall therefore pass at once to the changes 
effected by the Government of India Act of 1858. 

67. By that Act, the East India Company ceased to have 
any part or share in the Government of India. The change 
is popularly described as direct assumption by the Crown 
of the Government of India. Students of English constitu- 

(f) only (as will appear later) witk iiie pretioing consent or aeqnle* 
mmim of the higher eXevuMve authorities. 
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tional law will not allow themselves to bo roiskd by this As^iimphra 
description. The question whether the Crown might in 1S58^ iiieratb> the 
and may now^ govern India by prerogatno Oiders m Coiiiici! ^eamng of 
may not be altogether free from doubt fa). But ivhatcver 
may be the strength of the technical arguments in favour of 
the Crown still possessing such power, it may he safe to 
presume that it will never be exercised. The powe^ h\s 
been consistently exercised by Parliament ever since, at 
least, 1781, and there are -weighty reasons for urging that 
the Clown's power in this respect has been lost by desuetude. 

The so-called transference of the Government of India from 
the East India Company to the Crowm has therefore in no 
way altered the lelations of the inhabitants of British India 
with the Crown. 


58. What happened in 1858 was that the rapidly diminish- 
ing control of the Company as represented by its Court 
of Directors over the personnel of the Indian administration 
was removed altogether, because the interposition of this 
body (retained in Pitt's Act of 1784? as a concession to 
vested rights) in the Government of India not only added 
needless complications to the administrative machinery but 
made for administrative inefficiency. The powers severally 
exercised by the Board of Control and the Court of Directors 
were transferred to a member of the British Cabinet, the 
Secretary of State for India, but he was provided "with a 
Council to be composed of members who were not to be 
capable of sitting or voting in Parliament and the majority 
of whom were to be persons who had served or resided in 
India. The Council was in the main to be a consultative 
body, but m a number of matters — one of them being the 
appropriation of the revenues of India, the opinion of the 
majority was made binding on the Secretary of State. But 
the decision of the majority even in such matters is not 
binding on the House of Commons ; it may be overruled 
by the Secretary of State if his opinion is supported by the 
Government (b). 


Its real effect: 
E\it the East 
India Com- 
paoy. 


The Secretary 
of State foi 
India and 
his Council. 


(a) See Camphll v Emil 20 St. Tr 230, and Sir Henry Jenkyns’s 
British B^e and nrisdiotion Beyond the Seas, Gh. V. 

(b) Iyengar*s Indian Constitutioh* Second Edition, Ch. Ill, “Ihe Grown 
and the India Office/’ The position of the Sfeoretary ot State’s Council m If 
‘in effect hot nnhkp Omt ot the Ctencil of State in Bteoe. Seetetnxe 
IX infra, pataa 4546* 
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59. As a consr*|ac/i.'3o of tiio iraibfcr f>t the powejs of 
tlie Boaid o£ Coniiol to tlio Secxetaij ot Sfcat^, the Seciefcaiy 
of State ietiairieci power to nnLenrl^ diiecfc and con- 

trol all acts, epeiations and eonceins winch m any way were 
related to or coiieeincd the goTernment or tin revenues of 
India.’' The sopeijotendence^ duectioii and control of the 
civil and military government of British India icmained; 
as pro\ided in cailior statutts^, vested in the Go\Grnor Gcneicd 
of India m Council, but the Governoi Genera! in Council 
was lequired, as a result of the transfer of the powers of 
the Court of Propiietors under the Regulating Act to the 
Secretary of State, “to pay due obedience to all such orders 
as he might receive '' from the latter. 


RelaiiioDs of 60. The organisation of the Government of India as out- 
o^Stne lined above has remained unaltered up to the present time. 

1870, the question arose as to what w^ere the exact relations 
Council of the Governor General m Council and the Secretary of 
State for India. Did the former possess independent powers 
subject to the veto of the Secretary of State, the right of 
initiative resting entirely wdth the Government of India-— 
or was it only the agent and adjunct of the Home Govern*- 
menfc ? It was ruled that the Government of India was 
merely the agent of the Home Government and bound to 
carry out the Secretary of State’s mandates not merely in 
matters of administration but in matters of legislation also* 
‘‘The Government of India,” it was laid down, “were mei’cly 
executive officers of the Home Government who hold the 
ultimate power of requiring the Governor General to introduce 
a measure and of requiring also all the official members of 
the Council (in India ) to vote for it” (a). 

Position of 61. In theory, therefore^ it is the Home Government 
oi StatTte^ which is ultimately responsible for the Governraent of India 
Irniia m the- is auswerable for it to the House of Commons and through 
tice* it to the British electorate. In practice, however, the Homo 

Government has very little time or inclination to look into 
Indian affairs and the Secretary of State is normally left to 
order these affairs according to his own judgment. The 
Britsh electorate cannot possibly interest themselves in Indian 


(a) See Despatch dated the^24th Hov, 1870| qaoted in Iyengar’s 
CoEStifcutionf’ p. 35. 
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affair.?, and the salaiy of iho Socretary of Stai.c n./t being on 
the British ostimatr.s the Hon^o <if Coioraons (vvhieli too 
cannot oidinaiily interest itself in Indian affairs eini it 
mclinecl, can do notlung to uiHuein’C the methods of govern^ 
ment in India ( a). 

G2. The antociatic powers which the Secretary of State 
for India IS thus enabled to wield -vvitli reference to the (lovern- 
inent of India are howcioi', in their exercise, iiieiitably limited 
by (i) the circumstances of his tenure of office, and (ii) the 
fact that no poison however able or masterful can rule a 
distant empire of the dimension.s of India from 'Whitehall. 

()3. With other ministers of the Ciown in England, the 
Secretary of State foi India shares the disadvantage of 
having to guide an administrate e system manned, controlled 
and worked (except for the Governor General, the Governors 
,and a few officials sent out for short terms from England) 
by paid permanent officials employed for life in India, 
without any previous experience or expert knowledge of his 
own to set against that of the permanent administration. 
Eegard being had to the constitution of the services in India, 
it may indeed be assumed that the resisting capacity of 
((fficial India is greater than that of the Civil Service in 
England (b). His position in the Cabinet on the other 
hand makes him subservient to the joint decisions of the 
Cabinet in any matter affecting India which may be of 
sufficient general importance to require consideration from 
the Cabinet. Whilst therefore in political matters the decision 
lies with the Bntish Cabinet, in matters of administration, 
the Secretary of State for India has to defer habitually to the 
opinion of his Council and still more to the opinion of the 
Governor General in (his Executive) Council. The adminis-fi 
trative centre of gravity of India may therefore at the present! 
moment be said to shift continually between Whitehall ancy 
Simla, the latter (owing to the majority in the Secretary 

(a) The Montague-Ghelmsfprd reform proposals contemplate the placing 
of the salary of the Secretary of State on the Home estimates and the 
constitution of a Standing Committee of Parliament to supervise the adminis- 
tration of India and periodical committees to emtnire into and leport on 
farther measures for the advancement of constitutional reform in India tanding 
towards responsible government. 

(b) See beotnre XXII infra, paras 12 and 13. 
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oi State', s Coiincii consistiog of retired Indian ofticiais) on the 
whole preporidc'iating* 

04. Tlirougli the India Office, however^ the Secretary of 
State for India (whilst generally deferring to the opinion 
o£ the Go\eriiment of India) does keep a constant check and 
super\ isiOE ovei the administration in India. This is secu- 
red chiefly tliroiigh restrictions imposed upon the spending 
powers of the Government of India and the rule that no 
new departure of importance in Indian administration, even 
though It might not need the approval of the Secretary of 
State financially^ should be made without the previous 
sanction of the Secretary of State , and^ as already indicated, 
the India Office largely controls Indian legislation (a;. 

Of). The Secretary of State and the Governor General in 
Council;, it is well to bear in mind, are both statutary autho- 
rities. But they are statutory authorities to whom Parliament, 
from sheer necessity, has had to grant unlimited powers 
contrary to its general habit. The constitution of the Council 
of the Governor General has not been materially modified 
since 1780. At present it ^^shall consist of five or, if His 
Majesty think fiUto appoint a sixth, six'" ordinary members, 
of whom at least three must be persons who at the time of 
their appointment have been for at least ten years in the 
service of the Crown in India and one must be a barrister of 
England or Ireland or a member of the Faculty of Advocates 
of Scotland of not less five years’ standing. The Commandei'-in 
Chief of the Indian forces may be and is invariably appointed 
an extraordinary member of the Council and takes rank and 
precedence next after the Governor General (bi. In case of 
difference of opinion, that of the majority of the councillors 
px^evails, but the Governor-General may in the exercise of his 
judgment veto any resolution of the Council and adopt or 
reject any measure against the opinion of the majority (m). The 

(a) Tbe dommat’on of the India office over the administration m India 
IS ultimately traceable to the absolute control the Finance Committee of the 
India Council exercises over the expeudiinre of India. See Ooverament of 
India Act, 1916 Sees. 21 & 9. See Lecture XXIY mfia, para 17. 

(b) A constitational practice has recently grown up of appointing one 
Indian an ordinary member of the Council. The Montague-Ohelmsford Scheme 
of Indian Omstitutional reforms proposes the appointment of a second Indian 
to the Executive Council of the Governor General See para 272 of the Beport. 

(m) See I^ecture IX para 47 . 
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term of office of tlie Goveraor-G-eneial is slioit and liko the 
Secretary of State he is nearly alwaj's i,\nhoat pre\ioiig 
experience of Iiidiaii administiation and must theictore as 
a rule defer to the opmiou of the permanent officials in the 
Council and the secretaiiat. 

G6 The Local Goveinments in India ( of which Licie aie 
9 major and 5 minor provinces ) aie, os they mn:>t be in such 
a centralised scheme of administration, not independent 
authorities. They are variously organised Some have Council 
Government, in others, the administrative head is a seiuoi 
member of the Indian Civil Service. All the major pio\inces 
have Legislative Councils. “But except in cases of extreme 
urgency, no legislation can be introduced into these Councils 
by the Local Government without having been examined by 
the Government of India and their Acts require the confirma- 
tion of the Governor General ; and such legislation is also 
subject to control by the Secretary of State similar to that 
which he exercises m the case of the Imperial Legislative 
Council”. But however constituted, their legal position with 
reference to the Government of India and the Secretary of 
State on the one hand and the people on the other is not 
dissimilar. As to the former ^ffivery Local Government” is by 
statute required ^To obey the orders of the Governor General 
in Council and keep him constantly and diligently informed of 
proceedings and of all matters which ought m its opinion, 
to be reported to him or as to which he leqmros information, 
and is under bis superintendence, direction and control in 
all matters relating to the Government of its province” (a). 

67. Their legal position and that of the Govornraent of 
India with reference to the people will be presently 
considered. 


68. From the constitutional point of view, therefore, the 
Local Governments are agents and mandatories of the Govern- 
ment of India. So they are also in fact. The reasons which 
exist in the case of the Secretary of State to pay deference to 
the opinions of the Government of India do not exist m the 
same degree in the case of a conflict of opinion between the 
latter and the Local Administration. In fact the Government 
of India from the Governor-General in Council downwards 


(a) See Xieettir© iX in/m, p^ras 25-2S. 
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is highly centra liserlj moic so than tho (lororiiiaents in Franco 
and (Germany (a). As in Franco and Geimany the Central 
Govemipeoi lotauis m its o\mi hands a nnmbei o£ matters of 
winch the most important art‘^ besides those re dating to foreign 
affairs and the defences of the coiintiT, ‘“giiierai ta\"atioii^ 
currency, debt, tauffs, posts and telegraphs, i ail ways and 
accounts and auditing. Ordinary internal administration^ police, 
civil and cnmmoJ justice, pri.sons, the assessment and collection 
of the revenues, tulucation, medical and sanitary arraiigomente, 
buildings and roads, foiests and the control over municipal and 
rural boards fall to the share of the Provincial Governments. 
But cn in these matteis the Government of India exercises 
a general and constant coniiol.’' It lays down lines o£ 
general policy, and tests their application from the aduiiois- 
tratioii leports and returns relating to the mam departments 
under the Local Governments. The Local Governments have 
in fact to submit copies of their printed proceedings to the 
Government of India. The Government of India also employs 
expert officers to inspect and advise upon a number of dejart- 
ments which are primarily administered by the Local Govern- 
ments^ including agriculture, irrigation, forest, medical, sani- 
tation, education, excise and salt, printing and stationery 
and archaeology. The Government of India further scruti- 
1 mses and when necessary modifies the annual budgets of the 
I Local Governments, In fact no new departure in Provincial 
administration can be undertaken without its preliminary 
sanction, or, in important matters, v ithout that of the Secre- 
tary of State also”. The Government of India thus exercises 
a very full and constant check over their proceedings. 

69. What has been said of the relation of the Govern- 
ment of India to the Provincial Governments is true also of 
the relation between the Local Governments and subordinate 
officials, and of the Heads of the departments in the Central 
and Local Governments and their siibordinaies. Even local 
I bodies, Municipalities and Rural boards, which have been 
t brought into existence in order to relieve Government of 
i the burden of looking after matters of purely local interest and 

i 


(a.) It m Be<"essary to mention that under the Oovernment of India Act 
of tbe Secretary of State baa tbe power of giving orders to every officer 
In India melaaing tbe Oovernor-Oenerd. See Decentralisation Commission's 
¥J'ATiiAr‘ii- nsirii I. Gbanter I- 
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to educate people in the art o£ self-government, are subjected 
to official control to an extent unknown either ni England or 
on the Contmeiii of Euiopc. Thus control is mamtained and 
cxoeicised with the aid of perhaps the most highly organised 
Ci\il Service known to history (a). Nowhere m the whole* 
scheme is there any suggestion of autonomy^ local or other- 
wise* There was none certainly befoie the Report of the 
Decentralisation Commission was published (1909), for the 
Commissioners complain that ' both the Government of India 
and the Provincial Governments hav^e hitherto been too much 
dominated by consi delations of administrative efficiency , they 
have paid too little legard to the importance of developing 
a strong sense o£ responsibility amongst the subordinate 
agents ”, and (they might have added) local Municipal and 
Rural boards. There seems to be a gi owing belief, even 
amongst officials, that this excessive centralisation is good 
neither for the goveining bodies nor for the go^erned (b). The 
Report of the Decentralisation Commission has indeed recom- 
mended a general relaxation of this control from top to bottom 
and the fostering, in particular, of a sense of individual res- 
ponsibility m the smaller units of aduimistration and m the 
local bodies. The majoiity appear to recommend the grant 
of a certain measure of autonomy to the Collector who as the 
head of the District has alieady, under existing arrangements, 
a general control over its affairs though subject to close 
supervision and direction on the part of the higher authorities. 
There is, however, a large body of informed opinion which 
opposes the grant of autocratic powers to the heads of Dis- 
tricts. They cannot, they say, countenance any relaxation ’ 
of central control unless in place of it is substituted some sort 
of local control. A compaiativc study of administrative me- 
thods, it seems to me, may be of the greatest assistance in 

(a) See Lecture Xll paras 11 to 13, 

(lj) craze for centralisation recently wrote Lord Sydenham, “is 

doubly injniions to the interests of India. On the one hand, it over-loads 
the Members of the Viceroy’s Council with details and unfits them for the 
proper discharge of their important duties. At the same time, it places far 
too much power m the hands of subordinate officials whose work cannot be 
effectively supervised. On the other hand, it takes the life Oht of the Local 
Governments, destroys their authority and renders their proceedings un^ 
real”. See Article in “The Nmofceenth Century md After’' for January 
I9l7i The Danger in India”. 
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which an impnil il ^tiniT of a Jininisiiatioii, English and 
FoicigOj Seeiihs to point is that close siipei ■vision on the part 
of the ccntirii adniiiii^^'iratiuii is insepaiable from the delega- 
tion ot laige (lisCiCliuiicUy potter^ to indivKlnal agents (a). 
Govomiiients of CoiiUiieiital Eiuopu (staj ting from conditions 
closely Similar to thos'e oblaiiiiiig iii India) i^veia in fact unable 
to effect adiumistiaiive decentralisation until after they had 
leaiiu'd to associate the iGpiesontatncs of the people m the 
localities with the agents of the Government in the 'work of 
admmistiatioii* In Fiance and Prussia, those agents have in- 
deed, m local matters, been placed under the direction of 
local bodies. 

70. We aie however concerned at prcsiiit not so iniicli 
with the ineiits or the defects of the present oiganisation, as 
with its legal position. The Government of India with all its 
local divisions and subdivisions is but one compichensive unit 
and not an association oi smaller units working together for 
a common end. For an institution of such vast dimensions, 
it coheres together wonderfully well. Friendly observers call 
it a perfection in organisation. Critics not altogether 
unfriendly call it a close bureaucracy, at the same time that 
that they testify to its general efficiency and the moral 
purpose which on the whole animates the official hier- 
archy. At the top of this orgnisation is the Secretary 
of State whose powers (obtained by grant fiom Parliament) 
are weli-nigli unlimited. This nniimited authority extends 
not merely over administration but over legislation also. 
He governs with the aid mainly of a Permanent Civil Service. 
From the Governor-General in Council downwards, the 
officials exercise powers derived from the Secretary of State^ 
subject, as I have alieady pointed out, to 'kx very full and 
constant check’^ on the pait of the authorities placed above 
each of them (b). Had the position of the Secretary of State 


(a) Tins, it 18 gratifying to note, is the keynote of the proposals contained 
la the Montague-Chelmsford scheme of eonstitutional reforms ior India, at 
present tinder discussion# See the next note. 

(b) The above analysis of the Oovernmenfe of India is amply confirmed 
by the joint Report on Indian Constitutional Beiorms recently sabinitted 
to P»liament by the Seorotary of ^taie for India (Mr. Montague) and 
the Viceroy (Lord Chelm&lord). Xho proposals contained m the report, if 
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lor India been the sfuae in lelatlon of Ihe Gtowii ah that 
of Hls Majesty's other Secretaries of Stale, and hrtd it not 
been lor certain other elements in tins oiganisatiun, io Vk Inch 
I shall presently lefei, the Goieimncnt of India -^^oiild in 
fact (tliongli nut m theory) have been the most iiiosjioiisiblG 
of autocracies known to the world, second not e\en to iiie 
Eussia that has just passed away (a). 


71. Amongst the most piecioas of legacies bequeathed 
by the East India Company to India is the legally recognised 
corporate cliaiacter of the Indian aJministiation. The East 
India Company ivas in its inception a prn ate company and 
though in course of time it dame to assume soiereign poweis 
exercisable in tiust for and on behalf of the Oiown, it ne\er 
became in the eye of (English) law, a servant of the Crmvn. 
For acts of toit committed by its servants, of wliate\er grade, 
it could be sued by any peison owing allegiance to the 
Crown like any private or public coipoiation. For contracts 
too made by or on its behalf by its sen ants aniing within 
the scope of their authority, action lay against the Company 
in the ordinary Courts. Though theie appeals to be some 
apparent difference of opinion m the matter, it seems on 
principle impossible not to hold that no pjlca that the act 
ill question was an ''act <>f State’" (and iheicfoie not open to 
review by Civil Courts) ivould be admissible in defence 
to a suit by a British subject (b) The subjects of the 
Ciown under the Company thus enjoyed the protection of 
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adopted, \\ ill mvohe the immediate euaiion in the rio\ineial Guveruinents 
ot a sphere of autonomy, limited teutatirely to (oitain specified subjects, 
those Government.-^ retaining in other matters (as also the 0o\ eminent of 
India over them) their piesent day character, , of independence of local 
control but subjection to the Secretary of State. It is e\peet(‘d that m course 
of time, and as the result ot peiiodic Pailiamcniary emiuiries, it wotihl 
be found possible to tiansfer to ^limsters lesponsible to representative Piovni- 
cial legislatures other subjects, until the goal ol the policy announced in 
Parliament on 20th August 1917, piz , «the progressive realisation of res- 
ponsible government in India as an integral part of the British Empire^’ 
will have been fully realised. The progressive extension of responsible govern- 
ment m India will necessarily involve a progressive relaxation of the control 
of the Secretary of State for India and the Government of India. 

(a) See the article on Bussia in the 11th edition of the Encyclopedia 
Biitanniea for an accurate and iinprejudiood description of the Bussxan 
administration which came so dramatically to an end the other day. 

(b) See Lecture XlII bt/w, paras 20-27* 
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tliC ]av. coiiits against illegal acts of tiieir de facto so\creign 
to aii extent iin]ino\\n even to Eoghsii constitutional 
law. Tins advantage, vdiich is enjoj-eil bj British subjects 
m some other parts of the British Dominions also ( sec 
Eastern Trvst (Jouiixmiy v. McKenzte 2Iaim cC Co. (a), 
they were not re(|nired to lelmqoish when the Govein- 
ment passed diiectly undoi the Crown. Bj Sec. 05 o£ 
the Coveinment of India Act of ISSS, the Government of 
India was given the right to sue and was made suable in 
the same manner and to the same extent as the East India 
Company m the Courts as ^vell of India as of England in 
the name of “the Secretaiy of State foi India m Council ’ 
And as legislation in India (as already stated) is substantially 
under the control of the admimstratioDj^ the Act went on to pro- 
vide that the right of action against the Government wm 
not to be taken away by any legislative measure passed m 
India. Secretary of State for India v. Moment (b)* 

72. To complete this picture of the corporate character 
of the Government of India as represented by the Secretary 
of State for India Council, it is only necessaiy to add that 
though what is, not inaccurately, called Government property 
and all revenues received or receivable by the Government of 
India in terms belong to His Majesty ‘Tor the purposes of the 
Government of India'', these remain at the disposal of the 
Secretary of State in Council and are liable for all debts and 
liabilities incurred lawfully by the Secretary of State in Coun- 
cil and his agents and for all judgments and executions suffer^ 
ed by him. Substantially therefore, though not technically, 
the Secretary of State for India in Council is a body corporate 
for the purpose of holding property* The fact, however, that in 


(a) (1915) A. C. 730 at p. 759* 

(fe) L. R. 40 I. A. 48. Quite recently, the Government of India piii 
forward proposals for lemovmg this last restriction. The Indian legislative 
bodies, they urged, should have authority to exempt the Secretary of State 
for India in Couhcil from liability to action in particular cases or classes of 
cases. The proposal roused widc*&pifehd opposition m India, Was disapproved 
by the Joint Committee of the two Houses of Parliament to which the Bill 
embodying this amongst other proposals had been referred and was ulti- 
iilately dropped. An abstract of the proceeding before the Joint Committee 
which is highly instructive from the point of view of the present subject, 
Mil be found m 31 C.W.N. fsp* 17*28 (notes). 
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law the property is tec!inicaliy owned by the Crown entities 
the Government ol India to pu\ ileges in respect of debts duo 
to it similar to those of the TVov/n in lespect of Crown debts 
in England, Rwjho v, Ilnra Lai (a). It has also bt‘eii 
repeatedly kid down that the Government of India is not 
bound by a Statute unless the intention to bind it appeals 
expressly or by necessary implication horn the language of the 
Statute, Secretary of State Bomhay Landuig etc Co. (b) 
Ganpat v. Collector of Canara (c). Secretary of State v. 
Mathurahhai (d) and Bell v. Municipal Covivussioaers of 
Madras (e), 

73. It IS clear that this liability to action at the instance 
of private individuals, which arises from the corpoiate chaiacter 
of the Governmenc of India, by itself, must place important 
limitations on the free action of the Governnifini. Foi every 
new encroachment on the rights of a subject as determined by 
the law in force at any particular moment, the Executive 
Government must seek authority fiom the Legislature ; and 
in any case, it is always open to British subjects in India 
io test the validity of any act of the Executive by an appeal 
to Courts of law (f). 

74 If it be not open to the Government of India as such 
to take shelter behind a meie plea of ‘‘act of State’b still less 
is it open to an official under that Government to set up such 
a plea m defence of an act done m excess of his poweis under 
the law. It is a notable fact that the clearest enunciation of 
the ground of liability^ under English law^ of public officials tor 
torts committed m the discharge of official duty is to be found 
in a case which went up to the Privy Council from India. 
Rogers V. Rajendro Dutt(g). 

75. The Government of India, however, being able to 
control legislation can (and does) take for itself and for its 
agents large statutory powers of intt^rference with private 
rights. Eat its habit, normally, is rather to invite and accept 
statutory limitations even where it is under no constitutional 

(a) I L E. 34 AH. 223. (b) 5 Bom. H. G. Bop 0. 0. J 23. 

(c) I, li R. 1 Bom, 7. (d) 1. h. B. U Bom. 213, 218, 

(c) 1. L. E. 25 Mad 457* 

(f ) “Tbe Government like its subjects is amenable to the law,’* Straeheyi 
‘‘India : Its Administration and Progress’" 3rd Mn, p. 377* 

(g) 8 Moore L A, 103. 
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obli^^aiioii to <lo so (a) Thi- is tlK* se^'ond most important 
oiement winch tone.i an‘1 tampris the autocracy of the Indian 
Government. 

7th Leoidahre dec^ntraimaiion, in the sense ol srpara- 
tion of the lec,nslalrm fionj e\ec‘iiri\<‘ fniictioiis se‘'‘ms to be 
ingrained in the iiientul constitiitioii ,d English politicians. 
It IS a rcoiai liable fa<'t that in Jjiiiish India the sepai.iiioii 
of th<‘ evceiiti\i‘ and legislative functions of the Gu\era- 
iiitmt had iakem jjla«^e long befoi<‘ there w.m a vi-^ible sepaia- 
tion of the Legi4ati\<‘ ftom the E\e(nti\e organ. It 
commimced indeed allno^t from the very moment the East 
India Company as Dowan began to take a hand in the 
active woik of admmistration, before even tlie Company 
lia<l time to define its position and make it good in the eye 
of Parliament The pnncipal objection of the Company’s 
servants to the system they found m operation vas that ‘Gt 
was not a system of written rules and plain principles ” (b), 
By 1781, they had alieady framed Regulations for the proper 
conduct of the administration sufBciently numerous and varied 
to need codification. By granting authority to the Executive 
Council to frame Regulations, the Chmter Act of 1781 was m 
fact merely according Pailiainentary sanction to a practice 
which English administiatois in India had been following fiom 
sheer foice of habit The spirit which led these eaily English 
administrators to deny themselves the exercise of arhitiary 
powers which the law gave them has nowhere found nobler 
expression than in the Preamble to Reg. II of 1793, 


( b } Tins habit leads the administration m India not only to invite 
statutory regulation ot admmibtrative functions in most impoitant matters 
but also to lay dou n minute administrative lules for the guidance o! depart- 
ments and all ranks of administrative officials in matters m which the Legisla- 
ture has left complete freedom to the Executive Tims, of the Lieutenant 
Oovernoi, Sir John Strache;? m the book just cited ( p. 370} says: “The 
checks against the wrongful exercise by the Lieutenant Governor of arbitrary 
powers aie complete. There is no branch of the administration in which he is 
not bound either by positive law or by the standing orders of the Government, 
or by the system which has gradually grown up under his predecessors*’. Of 
District Officers, the same writer says ( pv 361 J “It must not be supposed that 
he has any irresponsible or arbifciary power. AH his most important duties are 
strictly regulated either by law or by rules kid down by the Government, and 
all his proceedings are subject to supervision and when necessary to correct lonf’ 

Flohrs Introduction to Bengal Kegtiktions, p 68» 
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77a All qnestiors ''5 says the Preamblej '‘beureen Govem- 
meiit and land-holders lespectmg assessment and collection 

of public revenues have hithcito been cognisabh* m tlie 

Courts of Mal-Adahit or Revenue Courts. The Collectors of 
revenue preside in those Oouits as Judges and an appeal lies 
from their decisions to the Board of Revenue and from the 
decrees of that Boaid to the Governor General in Council in 
the Department of Revenue. The propi letors ”, the Pieamble 
goes on to say, can never consider the prrv ileges which have 
been confened upon them as secure, whilst the Revenue ohi- 
cers aie vested with these judicial powers ” foi it is ob\ious 
that if the Regulations foi assessing and collect/ing the public 
revenue are infringed, the Revenue officers themselves must be 
the aggressors and that individuals who have been wronged 
by them 111 one capacity can never hope to obtain ledress from 

them in another ’’ Government ” therefore, must divest 

itself of the power of infiingdng m its executive capacity the 
idghts and privileges wiiicli, as exereismg the legislative autho- 
rity, it has conferred on the landlords. The revenue officers 
must be deprived of their judicial powers. All financial claims 
of the public when disputed under the Regulations, must be 
subjected to the cognisance of Courts of Judicature supeim- 
tended by J udges • who from their official situation and the 
nature of their trusts shall not only be wholly uninterested in 
the result of their decisions, but bound to decide impartially 
between the public and the proprietors of land The Collec- 

tors of revenue must not only be divested of the power of 
deciding upon there own acts but rendered amenable for them 
to the Couits of Judicature 

78 . Without pressure from Parliament and in the absence 
of any demand from a disaffected people, and entirely of its 
’ own initiative, an administration charged by Parliament with 
plenary powers, effects within itself by a senes of self-denying 
’ ordinances a separation of powers which it had taken long 
I centuries to mature in its original home, and longer still in 
i the countries on the Continent of Europe. In one respect the 
' lines laid down in the Preamble quoted above have not been 
consistently followed. Revenue Courts presided over by offi- 
cers actively engaged m revenue administration exist in all 
parts of the country and the Government in recent times have 
shown a marked inclination towards removing all 
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affeciiiig directly or indirc^ctly the agrarian interest from Civil 
to Revenue Courts, herein appioachmg rather the CGntmen- 
tal than ihr Englr^ii principles of admmistiation ia). But here 
again tip* law and procedure applicable m these CoiiitB are, 
according to inveterale English piacticf*, laid down by statute 
and the mode of tiial is almost iinariably litigious and not 
inquisitorial as m the Admmistiative Courts on the Continent 
of Europe. In fact, hairing the personnel of thi* judges who 
sit in these Courts, they are haidly distinguishable fiom Civil 
Com is, and appeals may ultimately In ^ fiom thi se Courts,' as 
King’s Courts, to the Judicial Committee of the Pi ivy Council 
(b), and appeals fiem tht‘ decisions of inferior Revenue Courts 
are often allowed by statutes to betaken to Civil Courts and 
sometimes to the High Courts. The High Coui fcs under some 
of these statutes exeicise icvisional jurisdiction over inferior 
Revenue Courts, 

79, As previously noticed, up to 1833, the executive and 
the logi&Iative organs remained undifferentiated. By the 
Charter Act of that year, the members of the Executive Coun- 
cil of the Governor General together with the law member 
(who was not to be a servant of the Com23any and was not 
authorised to sit m the Executive Council) weie constituted 
into a Legislatme. In 1853 the law member was absoibed into 
the Executive Council and the Legislative Council was 
reconstituted by adding to it two judges of the Supreme 
Court at Calcutta and Company’s servants of 10 yeais’ 
standing appointed by the seveial Local Governments ( c ). 
The Councils Act of 1861 for the first time admitted a 


(a) See Baden Fowell, Land Eevenuo m Bntisli India, 2nd Edn, Ch IX. 

(b) See Mahomed Eivaz Ah v. Makeshur Pershadi 12 0. W. N xv (15), 

(c) The Legislative Council of 1853, fcbough coinpo«!ed -wholly of officials, 
proceeded forthwith to constitute itself mto a “ grand inquest of the nation ” 
after the manner of the British Parliament. This did not commend itself to 
the Government either in India or in England and the Councils Act of 1861 
which superseded it expressly deprived members of Council of the imer of 
interpellation, This power was not restored till 1892. The power has been 
extended by the Councils Act of 1909, which gives members the righc to put 
supplementary questions and the right to pass resolutions in ail matters of 
public importance and m conectxon with the Financial Statement. The resolu- 
tions, however, operas only as recommendations and are not binding on the 
Government. Further inprovements of the privilege of interpellation have been 
proposed in the Montague-Ohelmsford Report on Indian Constitutional 
Beforms, see paras 234, 
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limited iiniubGi of non-olticials to sit and ^otc in the Legis- 
lative C'oiincil of the Government, of India and m the 
Legislative Councils ot the Local Goveinments vhioh weic at 
the same tune or slioitly aftciwaids established in tlif MadiaS; Councils Act 
Bombay and Bengal Presidencies and in the Noith-Westcrn ot 1892. 
Provinces. The Councils Act of 1892 increased the number 
of additional members and allowed the Executive GoirCrnment 
to make rules for nominating some lepresentatives chosen by 
local bodies and other corporations and icpreseiitatives of 
^ imrticular interests. The Councils Act of 1909 (mlarged the 
number of Councillors in the Ceniral as well as the Local Legi- 
slatuics. A fairly large number of seats in the Councils (the 
fewest in the Cential Province^, the largest in Btuigal) have 
been given to non-officials, who aie mostly to be elected by 
constituencies bearing a more or less representative character, 

some seats being reserved in the hands of the Government to ^ 

. - , . . , . T , 1 1 1 -i Limits to til 

provide repicsentation tor special interests, into the details le^uslative 

of the constitutions of the several Legislative Councils of India the^CouncOs. 
it is not necessary here to enter (a). It is necessary, however, 
to note : (1) That even the Governor Gencrars Council does 
not, and still less do the Local Councils. p{;ss<‘ss pkmary powers 
of legislation, The matters absolutely excluded from considera- 
tion by the Governor General in his Legislative Council are 
comparatively few. A number o£ others [e. g. measures affect- 
ing (a) public debts and public revenues or imposing any 
charge on the revenues, (b) religion and religious rites of any 
class of subjects in India, (c; discipline or maintenance of the 
army or navy, (d) foreign relations j cannot be discussed with- 
out the Governor General's previous sanction. An Act after 
it has been passed by the Council requires for its validity the 
assent of the Governoi General and, even when he has assen- 
ted, may be disallowed by the Crown (i. e. to say, by the Secre- 
tary of State). The powers of the Local Councils are ne- 
cessarily much more restricted. (2) That in the Governor 
GeneraFs Council there is a standing official majority who 
are bound to vote as directed by the administration (b) and 
(3) That in the Local Legislature though there is a non- 


(a) See Lecture IX paras 52 to 08, and tlie footnotes thereto. 

(b) See mpm Lecture V, p^ra 69, and Iyengar’s Indian Constitution, Second 

lidition, p. 35. '• 
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80. The constitution ot the onlaigcd Council of the Gorrr- 
nor General rejects in a niaiiner the spiiit of the aduimis- 
tration itself. The official control over the Legislatuie is 
beyond (jiiestion. There is appaient at the same time a pain- 
ful anxiety to roach the minds of the people and to adapt 
the laws oi the country and its admmistiation to their 
sentiments anti pie]udiees. If the gulf which ne\ erthele^ss 
subsists between the minds of the officials and the miifds 
of the people still remains unbridged, it is because the 
Legislatures, as at present constituted, besides being impotent^ 
are altogether unicpiosentative. (a). 


(ii) In the 
establishment 
of the rule of 
law.” 


81. The fact, however, that the Legislatures in India arc 
too much undei the contiol of the Executive though open to 
comment must not be suheied to obsciue their importance 
and the effect they may have on the tone and temper of 
the administration. There is, it is true, hardly any law which 
the Government may not get passed m any of the Legislative 
Councils in India or wffiich it may not prohibit or veto if 
it so wills. But for all that it cannot and will not act 
without the sanction of a rule of law formally passed and 
promulgated. The Executive m other words has to and does 
habitually act in the open and according to set rules and 
not arbitrarily and in secrecy. The laws passed by Legisla- 
tures so coBbtituted may not always be unexceptionable as 
laws but they are none the less laws which being kw^s must 
place some limitations on the arbitrary exercise of powers (b). 


(a) The Montague-Chelmsford Beform proposals bow under the considera- 
tion of Parliament expressly seek to bridge this gulf by making the Provincial 
legislative bodies really representative ami the Legislature of the Government 
of India more so than it is at present. The scheme hou ever contemplates 
that only specified departments will be handed over to the representative 
Provincial bodies to start with and that as to the rest the Government Will 
retain its present character in all its essential features. 

(b) The working of the States Prisoners Regulations (Beng. Reg. Ill 
of 1818, Bom. Reg XXV of 1827 and Mad. Reg. II of 1819) and the 
internment ordinances under the Betence of India Act (IV of 1915) can 
hardly be made to fit in with the above description. But these laws them- 
selves are anomalies which ordinarily should find no place m the public law 
of any part of the British dominions. The facility with which statutes con- 
ferring on Executive authorities unlimited powers of interference with peoplt^s 
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82 Not only, tlieiefore; is there in India riic ^'iiileof 
lai,^ blit it IS of the same kind as that obtainms^ in England 
It IS tins that has gnen stability to an alien Go\cinnient, 
Those who aver that Oiientals have no appieciation for any 
but personal rule and that the ono solution of the growing diffi- 
culties of administration m India is to erect Collectors of 
districts into petty despots, unchecked even by the admmi'^- 
trative control of the higher executi'ie and unhampered by 
law, mislead both history and human nature. The stability of 
British rule in India is best explained by th<‘ contrast it 
picsents to the Oriental rule \^hicli preceded it. It was 
personal, it was arbitrary. It was, as the early Engli'^h 
administratois justly complained, '‘not based on written rules 
and plain principles^’ 

83, The Indian administrative machinery of the present 
day is, on the whole, admirably constructed, its soundest 
elements being those derived from English administrative 
law. Its real defect — and thi.s it does not owe to its English 
exemplar — is that it is so ivholly artificial. It is not so much 
alien as it is non-national It does not represent, as any 
up-to-date modern administration should, the living forces 
of present day Indian society. It is far too impersonal. 
It IS not charged with its wants, its pains, its cravings and its 
desires. What wonder then, that with all its manifold merits, 
it has failed up till now to guide its aspirations (a) ? 

84. If now after a survey, such as I have been able to 
make, of the most advanced systems of administration at 
present in existence, I was asked to fix the place of the Indian 
! administration, I would andoubtedly regard it as a stem 
bf the parent English stock. Nevertheless, similarity in cir- 
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rights can be pa'^sed through Indian legislatures is itself a danger which * 
needs guarding against in the interest of the administration. See Lecture 
XVIII wfra, paras 89, 58. 

(a) The pronotincemeiit of policy made on the 20th August I9l7 in the 
British Parliament, that the goal of the British Government With reference 
to administrative refoims m India is ‘‘ the progressive realisation of responsi- 
ble government in India, as an integral part of the British Empire % appears 
to contain in it a definite promise to remove the defect outlined above, by 
nationalising the Indian administration. The Jornt Beport recently submitted 
to PaTliament by the Secretary of State lor India and the Viceroy series to 
give partial effect to this promise* 
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ejiriilancoji in a van m"v of maiiers, chief anion^.st ’wiiicli is 
file necessity of iiiainiaiiiiiig a highly centralised ceiitrol, has 
had a tendency lu se^eial particulajs lo assiimhite the Indian 
systeiii •With the Contiiiuiihil rather than with the English. 
The existdiec of a fouii of Admin istiai ire Conrts (Rerenue 
Courts) I have alieadv noticed. The second point of leseni'” 
blaiice IS to be fonm! m the extensive pie\alence of admims- 
tratiie appeals. This, as I have airead\ said, is unaioidabie 
wlieiever large powers not checki d and sopervised by local 
popular institutions arc entuisted lu Gtw ernnidit ofiicials in 
places lemoved from the seat of GowniineiiL Such appeals 
are permitted in many cases wheie the aggrje\L{l paity has a 
remedy by suit. The Government has fiamed elaborate 
'•'Petition Rules” for the disposal of these non- Judicial admmiS" 
trative appeals (a). 

85. There remains only to notice one other feature of the 
Indian admmistiation which makes it sutfer in comparison 
with both English and Continental systems In England 
Justices of the Peace foimeily combined in their own peisons 
both judicial and administrative functions. Since the passing 
of the Local Government Act of 1 888, they have been depri\ ed 
of practically the whole of their administrative duties. They 
are still conservators of peace and criminal magistrates at the 
same time ; but they are unpaid non-professional officials and 
are for that reason^ in fact though not in theory, independent 
of the Executive. In England, therefoie, the combination in 
the same person of judicial and police functions docs not lead 
to abuses. On the Continent wheie, had it existed, it would 
have led to great abuses owing to the centralised character 
of the administration, jurisdiction in criminal cases has fortun- 
ately been given exclusively to the ordinary courts. 

86. In India, unfortunately, the admmistiation has need- 
lessly indentified itself with the police, to the same extent 

^ almost as it has indentified itself wdth the administration of 
^ land revenue. The Criminal Magistracy, like the Revenue 
Courts, is manned in India by officials actively engaged in 
what is strictly police work, viz " — preservation of peace in 
the locality (b). The principle that for the proper determina- 

(a) . Becentrabsatioii Cotomissioii’s Report, Cha. IX & XXXIV. 

(b) . The origin of this combination of Judicial and executive functions 
In the administration of the criinmal law is traceable to the system originally 
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tioii of r^ucstioiis oE public lawj tbo judges luii^t hat© ex- 
p* iieiict of administrative woik can lia^e no niaiinei of appli- 
(atioii to the aduii lustration of the einnmal law^ winch m 
Lidia is almost wholly statute law. The crimina] iaw of 
India being in many respects exceptionally seveie (kb ^he 
fiovernment wall distinctly be a ganiur by lidding itself once 
for all oE the suspicion, from which under present luiangeinents 
it iiiiaYOidably suffms^ that it seeks to mould not merely the 
law of crimes but the tory decision of ci immal cases m accor-^ 
dance with otticial views. 


f^stdblisliod by Loul Coiri-wallis in BengU. In 17S0, thf due oi the first 
foimation of the Distiicts as the piincipai ndmlm^tratl?e units, the head of the 
di^'trict was ve'=;ted with the powel^ ol Collector, Judge, and Magistrate, 
lu 1793, Lord Comwallis by lleg 11 of that jeai depri\cd the Collector of 
hu judicial and magisterial function^, and these Uth r w’ere entrusted to 
another officei except m legaid to jail delivciies which w’ere made by a 
separate Court of Circuit Subsefjaontly the duties oi the Magistrate were 
separated f I om those of the Judge who on the other band was constituted a 
Court ot Sessions lor timng -eiious case^ of eiimes the tual of less serious 
odences remaining as Utort with the Magi-tiates. In 1SJ5. the othees of 
Magistiates snd Collectuis wcu xe-uiuted. Tt is thus that the Magistrate* 
Collectoi came to evei else ])oth judicial and eveaCue mnctions. Siiboulmate 
Magistiatis similaily exeiciscd tombmed judicial aad < \ecutne lunctions, 
and, as alicady indicated, by a process of n \eisiuii, these oiiieei^ have, since the 
da}s of Coiiiwallis, acquiicd judicial pow^er^^ m relation to the admiiobtration 
ot revenue and generally for the regulation of the agraiian interest. Imperial 
Gazetteer ot India, Yol. IV Ch. 2 and the Fifth Keport in Ascoh’s Early 
Be\enu© Histoiy of Bengal, pp. 115, 1 14-5, 157, 171, 174. 

(k) Mr. J. S. Cotton in Halsbaiy, Laws of England, Vol, X. pp. 620-L 
^‘Indian legislation includes seveial special measmes for the prevention and 
repression ""ot ciime amongest which aio enumerated (i) deportation, 
(n) measuies for the pievention of ofiences as embodied m part IV of the 
Crimmal Procedure Code ( Act V of IS98 ), (lu) empnries undei the 

Criminal Law Amendment Act, XIV of 1908, (iv) trial without jury under 
the ^ame Act, (v) the provisions in the same Act relating to unlawful associa- 
tions , to which may be added (vi) the Pres^ Act, I of 1910, (vii) the Preven- 
tmn ot Seditious Meeting:. Act, X of 10 1 1 and (\ln) the law as to Criminal 
Conspiracies enacted, m Act HI of 1913. 
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1. The principal historic and typical modem forms of 
administration have now been passed under icview. That 
revietv^ I ventiim to think demonstiates the thesis with which 
I opened my fiist Icctxiic, viz that m only modern foims do we 
find administration to be truly in accordance with law, and 
that administrative law properly so called is the peculiar pro- 
perty of modern polities. 

2. Ido not howm^ei suggest (as indeed I said in the 
course of that lecture) that because administrative law is the 
peculiar mark of modern administrations, all by-gone forms of 
administration must therefore be necessarily taken to have 
been lawless and capricious. The survey of historic polities 
made in previous lectures has, I believe, fully demonstrated 
that they were not. It is indeed impossible for any form of 
governments even the most malevolently tyrannical, to exist, 
far less to operate with efficiency, unless it should succeed in 
organising itself into a system, and a system implies the 
prevalence of rules and principles over lawlessness and caprice. 
Some of these governments, I have further shewn^ w^ere 
animated (considering their age) by a reasonably high concep- 
tion of duty. Kegard being had to the circumstances of their 
times, many of them would be adjudged to have been quite 
successful forms of government ; whilst most of them have 
left contributions to the art and methods of government, 
which posterity will not ^^illingly let die'' The lules and 
principles by which they were guided did undoubtedly contain 
the germs of the administrative law that was coming, but 
they did not constitute administrative law themselves. In 
time, however; under favourable conditions and the influence 
of ideas not fully realised in ancient polities; they came to 
provide the ground-work for that structure which in modern 
systems constitutes administrative law, 

3. Who will deny, for instance; that the Athenian or 
the Koman governments; or the administrations of Asoka and 
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oi tiio YeneUaii Republic lu tiie thiiieenth mA fuaiteentli 
f'eiitune.N woie scieiitillcally oigauiM.rl and acted accoiuifig to 
lules But the poiiit is that those lules woie rules of luipo^- 
feet obligation. Though noimally observed, they were not 
obligatory, and what is moie, theie WeiS no machinery other 
than the will uf the Government by which persons interested 
01 aggrieved could enioice th(ur oLseivance, such as persons 
similarly situated have today, \iz through the aibitrauieiit of 
the judicial organ of ihe State. 

4 . If the go\einmont or an} department or agent of 
rroveriiment failed to do its (or his) dutv, the remedy lay in 
the hands of the soveieigii assembly oi the sovcieigii king. 
The luiisdiction, if the woid may be piopeily used m this 
connection, wab piiiely administrative^ not legal. In this 
respect theie was little to choose between the methods of a 
democracy like that of Athens oi a bureaucratic aristocracy 
like that of Impeiial Rome. The rules of administration wore 
lules which the Government chose but were not bound to 
follow. 

5. The case was the same in legard to administrative 
rules ^^liich the Government imposed on its subjects. The 
citizens of such ancient polities as Athens or Rome were 
more and not less ‘"State-regulated” than we are. How 
many more officials had Athens proportionately to her popula- 
tion than we have ^ ^‘Onc could hardly take a step in the 
city or the country,” says M. Fustel de Coulanges, ^Svithout 
meeting an ofliciaU’ ( a ) The condition of the later 
Roman Empire as depicted in a previous lecture should 
leave no sort of doubt in this matter. I have also shown how 
completely commerce^ the mam occupation of the people of 
the Venetian Republic, was State-regulated. All ancient and 
modem monarchies and all city governments, ancient or 
medieval^ erred rather in the direction of 4vcr than under- 
regulation of the lives of their subjects; and one of the earliest 
services performed by modem constitutional governments was 
to break these shackles — not of Jaw^ but of absolutism — 
when misconceived, or, to convert them, when beneficent, into 
rules of law. These rules, except in so far as they were incor- 
porated the criminal law of the State, 'were, outside 

— ' — — — - — I- 

The Ancient City,” Book IV, OJi XI- 

^ I 
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RULES OF AI)MI!C!STEATl'VE LAW, 
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ariglanci, directly eoiorced by State officials^ siiKj'oci to the 
cxaitroL li aoy^, of the e-^xecut-ive (a). In, Englaiifi ordy huu tnc 
adi'niiiistotioB of these niles passed to courts aod in erinso^. 
c|iierice assumed the character of laws proper (b)* These rules, 
though they might be called laws were reall}^ aiiifiiiiisr.ratiTe 
orders issued by the State to its a, gents for the proper exe- 
cution of which the latter ivere not legally responsible to 
the persons upon wvhom they w^ere to be execiitecL The 
responsibility, if any, was to the State, 

6. ^ hat reined}? had the subject in these States against 

the failure of officials to perform their duties or against 
harsh or improper execution of the laws ? They could only 
appeal to the higher authorities ■who might or might not 
attend to their complaints. Administrative appeals have not 
ceased to be of value even in modern States and they fill 
ill gaps which even the most perfect system of administrative 
law must leave in any scheme of government and as such 
will require attention in a siibse€|iient lecture (c). But by 
themselves they do not, and cannot^ establish that ‘frule of 
law'"* which is the- visible outcome of a sound system, of 
administrative law. 

i. It is clear, therefore, that a scientific distribution of 
the business of government among distinct departments and 
a distribution of the work of each department amongst a 
body of hierarchically disposed officials each having his ap- 
pointed functions clearly mapped out for him, and a multitude 
of regulations determining the relations of departments and 
offices inter se and the relations of officials and the public, 


(a) Compare Hoidswortb^s History of English Law, To! II pp, 385-392 

and Brissand’s History of French Public Law, pp. 400.411. 

{b) geo Holdsworth’s History of English Law. Vol. II p. 337. In the 
whole of the discussion in this lecture and in fact throughout the book, 
1 have assume a conception of law which may not agree with the orthodox 
definitions in books of jnrispradenee. My standpoint, however, is entirely 
English, that is, that law is what the courts recognise and enforce : what 
they refuse to recognise is not law. But I have to stretch this notion of 
law a little so as to bring ooastitUfSonal conventions within its scope. Why 
I do that will appear in a snlweqneot portion of this lecture. Read in this 
oonneotion Lowell'^ Government of England Vol Il^Ohap. LXL also Vol 

|o) Seeleoture XSlV'Wniij^aas, 
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'/j ijile.! tlio liiMSl efficicnL of orfif'ia] sapci vision 

i, lainaLie, 'Icsit-uoil lo «oe to the onfoicomeat and proper 
appiic itioii uE tho-ic rules, do not hy thcmseives pioduce 
udininitetrahvf law. 

8. I do not ta ei look the fact that in Athens and Rome, Howfartl eie 

. ^ was miP 01 

at; any rale, citizeiiy weie free to sue Magistrates m civil and lawm 
onminal ooiirts for misconduct in office. This only means 
that whcf had been not merely remiss or negligent 

but had actually violated the law, \-\eir not, as they came to 
he in some modem countries free fioin liability to action in 
ordinary courts. But the State could never, in any such 
case, be made accountable to the aggrieved citizen for its 
agent's wrongs^ as on the vhole it can be in most modern 
States. Neveithele.-s, it is true that the citizens o£ Athens 
and Rome enjoyed a right enfoiceable in courts of law against 
agents of Government acting under colour of office, and this, 
r believe, is the only point where these States can be said 
to have possessed any rules of administrative law. It is clear 
however, that even this rule — which should be the ordinary 
rule everywhere — assumes iis value in our eyes only because 
by a perversion due to peculiar historic circumstances, the 
contrary rule came to prevail m most post-feudal monar- 
chies of Europe (d) . 

;). I think, I can now affirm that rules of administration 
to be rules of law must be capable of enforcement through separation & 
courts of law, a proposition which assumes as its basis the independence 
separation and substantial independence of the judicial from 
the other organs of the State, 

10. Rules of administrative law, it is clear, may have 

reference either (1) to the organisation of the administration^ 

that is to say, to the relations which should subsist between 

the different organs of the State and the administration, piBisferatije 
® law dassmedt 
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Administra- 
tive law pre- 
siinnoses rhe 


(d) III tlic stntggle winch the Princes in Europe waged against feudal 
anaichy, it Became essential to the success of the former to free their agents 
from the larisdiction of the feudal courts of seigniors and barons. Modern 
administrative courts are a later invention designed to bring the agents ol 
the triumphant Princes under the ‘‘rule of iaw.’^ In England it never became 
hecessary to free the agents of the King from the Jurisdiction of courts, be- 
jpse the oouris there which exercised jurisdiction were Boyal courts. ^ Hotce 
I no administrative oourt$ in England* Eee Lecture XTH, % 
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RULES OF ADMIXISTRATITE LAW. [LeC. ¥I* 

or (2) to the relations of the State and its agents with the 
public* These two by no means, exclude each other ; for the 
relations of an official towards a member of the piibiic caii 
only be correcil}?- detemiined by exaininiDg the powers whieii 
the law has assigned to him. The two must, in fact, inter- 
act, for i-he distribution of business amongst officials and the 
delimitation of . their powers and must also be dwer- 

mined by the nature of the public interests that a,ro to bc^ 
served thereby. This is so far the case that in ilon-Iing with 
the organisation of the government it will h: iiiuoassible not 
at the same lime to deal indirectly witii the relations of each 
organ to the public. In fact what inay be designated ^hSiibs- 
taiitive i^dmini&trative Law"’ can, be adeci'iiately dealt with 
only in a treatment of the organisation of ' the administration 
and the legal relations of the organs of the adniin/istratioii ; 
and that is the plan which will be followed in dealing with 
^ this branch of the subject : and when this has been clone, a 
comprehensive lecture devoted to “Citizens’ Eights’^’' is all 
that will be needed to complete the treatment of this braiioli 
of the subject, ■ . 

. ,11. There would still reniairi what may. be called 
.'‘^Adjective Ad mi, nistrative Law.” This branch of the subject 
will concern itself' with .the. methods by which the .rights and 
duties of the Government and its agents and the rights and 
duties of the subjects in relation to • Government and its agents 
may be protected or enforced. The importance of adjective 
administrative law can hardly be over-rated. Ho right 
really exists without an enforceable remedy. It is only 
because modern polities have been able to develop the 
machinery for enforcing rights and duties as between the 
organs of Government and the subjects, and in so far as they 
have done so, that what formerly were at best rules of adminis- 
trative prcwtice have become rules of administrative law. 
Many modem constitutiona have had embodied in them long 
tables of inalienable citizens' rights— which in several cases 
have proved of no value .whatever simply from lack of suitable 
machinery to enforce them (a)*, - 

' 12;, Buies of administmtiveAaw cannot content themselves 
with the static, relations of the State and 

- — “■-‘■^ 11 ' ■ Tf i I, . - ^ 
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Tj'ie ciiizeris. Tliey will ouen command ob^QxCrcc on me part 
ot citizens to general and ^pe<‘Lfie oiclom or ]iipinctio2i&, 
Accordiiigiys an luipoitant poitiuii oi Ailj^ ctire admniibiiatn. e 
law mill concern itself mith promdmg (I) tor the application 
of sncli rules to uidrvjdiiai cases, and (2) lemedies in cose of 
disobedioiice by those to mhon* tliey were addie^sed. Tliese 
tmo topics have reieience to citizens’ duties. "W ith reieience 
to thei** riglits, {md geneially with leierenco to the duties of 
Government and its agents tom aids citizen^-, the puncipal 
sub|ect of adjective admi ms native lam mill be (3) the 
methods winch have been demised for the exercise of judicial 
control over the acts of Government and its agent. This, 
it need hardly be stated now, would represent the core of 
administrative law. 

13. As previously indicated, the control of the Courts 
has but a limited operation and has^ in the interest of good 
government, to be supplemented by twm other forms of con- 
trol of ancient lineage. These aie (i) admmistiativc control 
of superior ofiicials and (ii) administrative (or i at her quasi- 
administrative) contiol of the Legislative Assembly. This 
is generally but inaccurately described as Legislative control. 
But I should prefer to call it the Political control of the Legis- 
lature to distinguish it fiom Administrative control pioper 
exerciseable by the higher executive on the one hand, and the 
indirect control which exclusive power of legislation enables 
the Legislature to exercise over the administration through 
its laws, on the other. Although strictly not an integral por- 
tion of administrative law, no proper idea of the administration 
in actual working can be formed without an adequate know- 
ledge of the practices which govern the exercise of these forms 
of control (a). 

14 iHaving thus mapped out the field of administrative 
laWj I proceed to consider its sources* 

15, In a system ideally constructed on the basis of sepa- 
ration of powers as conceived by Montesquieu and Blackstone, 
there should be but one source of administrative as of other 
law, mz , legislation. But the mutter of administrative law 
had been growing in every country before the separation of 


(a) Bee hectare XXIT 


Jurl'Cial cnn» 
troi ot aii- 
miiiifeiration. 


Supplemen- 
tary ad mi- 
nis native 8® 
legislative 
control. 


/ 

/ 


Sources of 
admmistra- 
tire law. 


Adtainistra- 
tive legisla- 
tion earlier 
m origin 
than private 
law legisla- 
tion. 



RULES OF 


[Lec. VI. 


Ir: 


APSilXISTRATIVE Llw. 


Their true 
character not 
!aw,sbiit exe- 
cutive ordi- 
nances, 


The pheno- 
menon re- 
peate<I in 
Fedual 


iiUiCtionis nad been attaineci in anv one of then). Tiie ij.ai that 
javv couid be made by any inima!) agency was foreiyu t.. .-ariv 
polities. Laws had to be ■" found by Judges or ou,.t .•nperts 
(e.g. liie noi'iiotheiae ui AtbensJ, It w'oiiid indeed not be in- 
acciirafce to say that early polities did not possess a truly 
legisiative organ. As was shown before,' the As.^emblies in 
ancient polities were primarily executive bodies. When [ieopie 
earue to see that customary laws, sanctified as they were by 
leligion.s sanction, were yet not perfect and needed aiteratioDj 
tnt Soveieign Assembly, as in Athens and Rome, almost 
reluctantly took upon itself the invddious task of readjustment, 
but the changing ot the laws was viewed with such grave 
concern that the duty of preparing them wms invariably en- 
trusted to men of more than ordinary reputation for wis- 
dom. (a). 

16. But there was no occasion for any such hesitation 
in the Assembly’s framing administrative resolutions, and the 
pseplmmata in Athens and the leges in early Rome were 
passed with the greatest freedom. As the Assembly^ came in 
this way to combine both legislative and executive functions, 
one is apt in these days to mistake these early administrative 
resolutions for laws as the ancients understood by that term. 
But the more correct way of regarding them would be to treat 
them as e.xecutive ordinances. Whenever, as in Rome (and in 
England), the Sovereign Assembly ceased to perform executive 
functions, these ordinances tended to assume the character of 
general rules of more than passing interest and in this way 
became assimilated to laws. This separation of the executive 
from legislative functions, so far as the Assembly was concer- 
ned, was, as we have previously noticed, a temporary phase in 
the history of Rome, With the coming of the Principate, the 
issuing of rules of law, administrativ'e or otherwise, opce more 
fell into the same hands. 

17. When we come to the feudal monarchies of Western 
Europe, the reversion to barbarism which characterised this 
stage of the history of that part of the world is marked by a 
return to the primitive reluctance for changes in the law. 
Rules of law proj^r at® “found” by Courts and can be changed. 


{») Tke normal; m i 


Ciuuig«^ ja la# was, of 
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h fvi r*i4 oniy Wiiii thr coo«?c*iit ol fclir* whole But 

jIio f\in^. o-s ^,lie Cliioi' E^ee^tn^, is fior to adannistaa- 

ti-ii* Oldman'' '*=! m \\hcifev<-r iiaiiie calkd^ whether os 'Iwjis'" fa) 
capiHiiau^'S (b emifttirution^; m) oidmanccs ^d), Tii Franco, dmaoee^s 
^\here no indejiendonr, of the King came into being 

niit-il the exe of the French Rcvolation, the King came to be taw, 
the one soniee of odinmiskative as of other lixvs. In England 
on the other hand two other souices grex\ up by its side, one ^ , 

the Royal Conits of law and the other the Parliament, m England 

18 , As the (Joints wtno supposed only to laws, 

their activities m the filed of ndmmistiative law were necessarily Judicial 

limited, being confined viitnally to fiving the limits, according 
to Coinmon law, of the spheies of 103’al powei exeicised whether 
diiectly or thioiigh agents and the rights and duties of indivi- 
dual subjects and bodies coiporate m lelation to the State or 
its officials. 

19 . Parliament, on the State other hand, soon after it had 

passed the ptditioning stage, easily fell into the habit of (m) Statutes, 
fjammg ordinances intended to regulate and reform (wery 
f lenient in societv, £iom pcei’ to serf, fiom mei chants to arti- 
sans and day-laboiirmS; the landed as much as the trading 
inteiests, pioiessions no less than gilds, not forgetting peoples’ 
diets and apparel and ex’en their recreations (e). During the 
four hundred and odd years that have passed since this era of 
expel iments 111 State regulation, the legislative power of the 
English Parliament has been so thoroughly organised as virtu- 
ally to displace the oidinance power of the King, which now 
can be exercised only in relation to ‘concpiered and ceded’ ter- 
ritories (f). For the same reason the Couits have ceased to 
arrogate to themselves even unconsciously poweis of legislation 
whether in the field of private or of public law. Both the 
executive and the judiciary, in their proper spheies, have no 


(a) See Bnsbaud, History of Fiench Public baw, p 68. 

(b) /kVi,p. 81. 

(c) In Bnglandi 

(d) Xa Monurobical France. Brissaud’s History of French Pubbo Law 
pp. S564S8, 

|e) Holdsworfeh’s History of English Law, ToL H pp, S85-S?2. 
ff| See Sw Henry Jenhyns’s British Eule and Jurisdiction Beyond the 
Seas, p* 6. ^ ^ \ 





TJT’rx^ ‘>r ArarixTSTFaxirr latt. 


[LEf. TI 


T'ltinrirr 
M)ur< ‘ jn 
ElSliltllnI HOV. 
P tiii iiii* n 
Ur\ lejiibla. 
t]0«. 


In Fiante. 


(i) Executive 
ordimiiicp-. 

still tlie mam 
source 


(j|| Parlia* 
mentary 
legislation 
a secondary 
one. 


(ill) Jiidiml 
decisions a 
liiglily impor- 
tant new 
source. 


u Aiht ha I "he. a oi imaur^n power dcle^fstcJ by statute, 

which each c.nn ^ Sv- wnhiii the .-plitit iiiiiited ]>y the 
leoi^hdiiu , ft V, n j|d Put, iL. roloie„ Lo wiinig to say that in 
England ei to-diu t^ie oiigiuai ‘-uarcc of all aclwini^tiatuc 
ordiLaiiecss is F ilauiicnt — a iCaiilt whirli seems logitaliy to 
foilu w whole a M'[)‘iiftfiun dl poi\i i.i :ii tin st,n-:e it wu' unJei- 
fcru'j'J by iliiniestiuicu and Black.stone litts been substantially 
educted. 

20. otherwise has been the pjrogvess of ovents on 

tho Coutmenc of Europe. In France, tin- Legislature was 
only ustiiblished at the Ro'. oluriou, and the Constituent A»sem- 
b!}’ put Ioiv,ard an mteipret.ition of the doctrine of separa- 
tion of powers ( .-inco '’on-i'-teutly followed in .sub>e<|uent 
Constitution') Mhtch lopollcd .ill attempts t.. suboidinate the 
evteutivo to the cM^ting Courts of hw. Uinkr Articles o3-5.j 
oi the Constitution of 1793, the Legisiatiuc assumed power 
to make laws and “decrees ami, except for a shoit interiai 
diuing the eiupue oi l^apoleon, this power it has retained 
under each suci ebsive Constitution. But m matleis relating 
to the aduiinistraiion, the legislatuie in France habitually 
refrains from laying down moio than general lorinciples, leaving 
the flower of tho e.xecutive to rssue administrative ordinances 
virtually unfettcicd as under tho Monarchy. This power of 
the Piesident to supplement the law by ordinances is now 
e.xpres.sly recognised by the Constitutional Law of February 
2.'5, l.STo ( a). Thus executive ordinance.s still remain the 
mam source of admimstiative law m France, statutes of 
the legislature being at the same time a secondary but not 
altogether unproductive source. 

21. But, by a peculiar irony, judicial decisions haie come 
to be an equally important source of administrative law in 
modern France— more important than it is today in England. 
This has grown out of the reorganisation of administrative 
tribunals by Napoleon's legislation of 1»00. These courts were 
given jurisdiction to review official acts which affected indivi- 
dual rights, and, as I have previmusly explained, in the absence 
of rules framed by the Legislature, they have evolved a body 
of case-law which is followed as precedents in very much the 


(a) Gcjoaiiow, 0omp«,ratiTe AdminMrative Law* V0I I, j> 85 ; Lowelb 
OowBEients and Parties m Contiacutai Burupe* Vol, I, pp* 
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saiiio liianner as judicial decisions are followed in England (a). 
The consequence is that whilst in England Counts havci for 
reasons already explained virtually ceased lo produce lales 
of administrative law, unless by way of mterprefcafciori of 
existing statutes or ordinances authorised thereby, Fiench 
Administrative Courts have entered upon a career o£ active 
origination of administrative norms, comparable only to that 
of English Courts during the later Middle Ages. Development 
ill other Continental countries whei'o the system of Ad minis® 
trati-ve Courts prevails has followed on somewhat similar lines. 

22. As was to be expected from the thoroughgoing 
loyalty of the framers of the American Constitution to the 
doctrine of sepaiation of powers as enunciated by Montesquieu 
and Blackstone, the sole source of rules of administrative as of 
other law, so far as the same is recognised in the Constitution, 
is the Legislature which of course can delegate this power, as 
in fact it has done in a variety of matters, to the executive. 
The executive consequently can, as m England and France, 
issue administrative ordinances under powers delegated by 
statute (b). 

23. Owing, however, co the fact that the powers o£ the 
legislature itself are under the Constitution limited, and 
the limits are not laid down (as was indeed not possible in 
a document of its size nor advisable in one of its nature) 
either with precision or in detail, the Judiciary in the 
United States exercises a far larger influence in moulding 
the admisitrative law of that country than perhaps the 
Judiciary of any other Country. Both in England and in 
the United^»^tates (and this is true of English Colonies and 
Dependencies) the decisions of the highest Courts are loyally 
accepted by the other departments of Government as of bind- 
ing authority, whether these decisions be in their operation 
only interpretative, or supplementary, or even destructive 
of a rale of law framed by any authority other than the 
Sovereign legislature (c)* 

24. For symmetry's sate, if for nothing else, I have to 
specifically mention another source which really is implied 

(ft) See Lecture T, para 21 . 

(bj See Lowell, Governmeats & iParto in Oontiaenbal Eurc^e, yol. I, 
(cj Bm Me Ilwain^® High Oeart oi and Its Qh. ,IT. 
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ill ail tiiai has gon«^ hef^iv^ \ h , fho Consritiitioii itself. The 
coiisiitiition of a « ountiy, where it is eiiibodied m a document^ 
doe'i^nofc ordmanly lay clown details of admmistiative law— 
nor indeed is that, its pioper function. Ordmaiily it- leaves 
the graining of lules of adnunistratiit law to the legislature 
(a) 1:5* subject to the control of the legisla- 

tiircf (b). Rut that it can do itself what it may authorise 
its siibrirdiiiaie organs to do is beyond qut‘Stion. As a matter 
of fact m many of the revised ^ biis^itations of the States 
composing the United States of Araencaj detailed regulations 
concerning adininistiation are found as a rule. The reason 
is that owing to peculiar party and other conditions, the men 
whs-, get returned to seats in the local legislatures are such as 
the people cannot wdiolly trust— a condition of things which 
for the present at least is so abnormal that, for purposes of 
co!!i|)arativo study, the phenomenon of the Constitution itself 
being a direct source of rules of administrative law may be 
regarded as exceptional (c), 

25. Passing now to India, under section 71 of the Govern- 
ment of India Act of 1915, the Governor General in Council 
(in other words the Chief Executive in India) has power 
to make regulations for the peace and good government of any 
pari of British India which the Secretary of State for India 
by resolution in Council may withdraw from the juiisdiction 
of the Governor General m his Legislative Council and these 
regulations when assented to by the Governor General and 
published m the Gazette of India or the local official gazette, 
if any, have the like force of law (d) and are subject to the 

(a) l.g la Svutzerlaml. Lowell, Goveinmeiits au«l Parties^ m Con* 
tinentol Europe, Vol. JI p. 195, ii2. 

(b) For instauco, tbc Bandesrath has this power under tbe German 
Imperial Constitution, Lowell Ojh eit Yol I, 268, and the Princes o! 
Saxony, Wurtemburg and Baden m their own governments, Ibtd^ Yol. 
I, pp, 3S5, 841, 845, the Ministry in Italy, Jhd^ VoL I, p. 165, in Austria 
and Hungary, Ihtd^ Yo. II, pp. 76, 188, 164 The Conatitutiona of Prussia 
(Art 45), Belgium {Art 67), Spam {Ait 45), Italy (Art, 6), as that of France, 
expressly authorise the King to issue such oidmanceftaS may be necessary 
to enforce the laws In Prussia and Italy* the Executive, it appears, may 
m&he or alter laws by ordinance subject to confirmation by the Legislature* 
See Lowell, Op. efL Yol, 1. pp. 165, 290. 

. (c) S« Brywi American Gamimrnwealth* YoL I, Ohs, XXXV 11, XLII 

& XLY* 

(d) See sees 31 (2}* 65 & 64 of the Government* of India Act, 1915 
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ilki' fliSalitnvancc as if tliev were Acts of the GovernoA’ General 
in Legislative Council (a I ; and under Section 72, the uo\eriior 

® ^ ' 1 j 1 Ouimanr'c 

Geiieial may in ca‘:5Cfa of emergency make and prooiulgatc prn\eiotthe 

oidmaiices for the peace and good government of British India (JeHSar 
01 any paic fehcieof^ and any oirler so made has for the space of 
not liioie than six months from its piomnlgation the like foice statute* 
of law as an Act passed by the Governor General in Legis- 
lative Coimcil, hut subject to the hke lestrictions as the 
power of the Governor General in Council in Legislative (Joiin- 
cil to make lawfe (a);, and any ordinance made under this section 
IS subj*ect to the hke disallowance as an Act passed by the 
Governor General m Legislative Council and may be con- luCiowti 
trolled 01 superseded by any such Act. Similar and even ^^nhout 
larger oidmance jiowers aic possessed by the Executive in 
British Crown Colonies^ not possessing representative legis- iature, 
latures. 

26. Besides these exceptional ordinance poweis conferred (ih) Ordinan- 
on the Governor General in Council in the one case and the un^erindian 
Governor General alone in the other, by the Government statutes, 
of India Act, the Executive in India of various grades and 
the High Courts also, as also various public authorities^ 
exercise as in England and America large ordinance powers 
conferred on them by Indian statutes, passed by the Governor 
General in Legislative Council or by Local Legislatures. 

Amongst ordinances applicable to India are Orders in Council 
passed by the Home Government under the authority of 
English statutes. Courts in India, and also of course the 
Judicial Committee of the Privy Council, have the same power 
and authoiity m interpreting the statutes and ordinances 
as Courts in England ; and inasmuch, moreover, as the 
Legislatures in India are not sovereign law-making bodies, — 
their powers being expressly limited by Parliamentary statute Judicial 
— the Courts in India have authority to pronounce on the 
validity or otherwise of Indian statutes and ordinances 
passed by any authority under statutary powers. Thus the 
sources of administrative law in India are much the same as 
in England or America, 

27# Upon as wide a survey of the field as I have been able 
to make, the sources of administrative law appear to be the 


(a) See sec, 68 of the A^fci 
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'loil^.wiiig (i) Lavr, (2'\ StatdiX^ iS} Executive 

Or«iiiiaiicos ir^^ 5 uefl in tlu' t*x€icibe ul (i/ nKlepeiideiit constit*!" 
liona! powers, (ai ftiipplemfiitai}- ordjna?ice powers conferred 
by tlie Coiistifunoiij (ni) aiitbouty delegated by statute (a), 
and (4) Case h\\\ 

28« I oiiaUcd to mention m the above enumeration 
one very impoi tant source of administrative lawj, viz. 
Constitutional Thsages and Comentions. If these are taken, 
as they should be, to belong to the category of Constitutional 
Law, then Constitutional Law and Usage^ taken together, must 
be assigned a place as a normal source of administrative law, 
for by allowing political and administrative functions to be 
performed by persons other than those named in the letter 
of the constitutional law and in a manner different from that 
implied in the language of that law, constitutional usage may 
affect the operations of government in the profoundest manner. 
Thus the executive government of England is hj usage 
controlled and directed by a body (the Cabinet) which, it is 
stated, ‘hs unknown to the Constitution'*, In the Federal 
government of the United States of America candidates for 
ihe Presidency and the Yice-Presidency are nominated by 
the National Political Convention, a body unknown to the 
American Constitution. So also is the Cabinet of the President. 
I need not multiply instances. But only in order to show 
that growth even of written constitutions beyond their ori- 
ginal structure is not peculiar to the Anglo-Saxon people, I 
mention as instances those of Belgium (b), Italy (c) and even 
Germany (d) 

29 . Not every constitutional usage should be included 
in the category ot constitutional law. Strictly speaking no 
usage which is not directly recognised and enforced as 
taw by the courts can be regarded as such But in so far 


(a) C have taken this classification of executive ordinances from Good- 

Comparative Adminktrative Law, Vol, I p. Personally, I would 

feave preferred to incMe tlie first two kinds uiidw a single Lead, tti* 
of *%tipp!©iBeiitai7 ordinances/’ as tkey most he wader modwn constitn* 
tional theory* 

(b) See fioiiwwnenfe of Baiope— Belgium. 

fo) See Lowell’s Governmeata at Barties in Cmiliiieutol Euic^s 

J, p. mk 

(d) Dodd* Modem OonslilullonSi Vol 1, p. 
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as the non* observance of such rules must necefesarily lead 
to breaches of law (a), such rules have altimatelj a legal 
sanction^ and they have to be taken into account in describing 
the constitution in its normal working. I cannot well see how 
it is possible to exclude constitutional conventions which must 
be observed at the risk of breaches of the law from a con- 
sideration of the sources of administrative law without laying 
oneself open to the charge of pedantry. Rules merely of 
constitutional practice, which may be obser\ed or not as occa- 
sion may require, would of course have to be excluded, and 
they hardly deserve the name of constitutional conventions. '' 
But constitutional conventions proper are quite different from 
rules of constitutional practice. They represent something 
more real than constitutional habits. They stand for necessary 
changes in the machinery of government to suit the demands 
of changed conditions of political life. In so far as they 
modify the letter of the constitution they are more truly laws 
than the fictions they modify. In such a case the letter of 
the constitution represents the convention, whilst the so-called 
convention stands for the fact. No better confirmation of 
the position I here take up is needed than the fact that what 
are constitutional conventions in one system are often embo- 
died in the written constitutions in other systems, as have 
been done in the constitutions of several countries of Continen- 
tal Europe and of the Self-governing Colonies of England (b). 

SO. As to Statutes, it is necessary to remember that 
statutes not framed by sovereign legislatures should be open 
to question on the ground of their being in excess of the powers 
of the legislatures concerned. No such question can arise 
with reference, for instance, to Statutes of the English Parlia-* 
ment which is a sovereign legislature. But;, as already stated, 
the legislative powers of the American Congress as also those 
of the Legislatures of the States, though wide, are not unlimited 
and the American Judiciary have been frequently required to 
pronounce American statutes illegal and void on the ground of 
unconstitutionality, As similar limitations upon the power 
of the Legislature are imposed in most European countries 


to m this Im# of (tt© 

(h) See taw of tb© tosMtatfeni 6tk Bdu, ‘ " 
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olLcr iliaii Eoglunci by their similar dovelop- 

iiiciits might have been expected in tho^e conntrieft. But in 
those countries the power of the Coiiits to go behind statutes 
lias been effectividy shut out by the principle, often embodied 
m the constitutions, that the Legislature and no other autho- 
rity is competent to pronounce finally on the interpretation of 
a Statute, 111 France, admittedly, luiirts have no power to 
proiioiiocc sututus unconstitutional (a). It is the same in 
Italy (b)j m Austria (oj^ m Switzerland (d), and perhaps also 
in Germany (c). 

3L As pointed out already, the Legisiatures m India 
being subordinate and not sovereign legislatures, statutes 
passed by them may be pronounced illegal as m America 
by Indian Courts . Similar contingencies may arise m any 
of the Colonies and Dependencies of England. 

32 , Regarding Ordinances, as they aie at the present 
day everywhere framed by non-sovereign bodies and subject 
often to strict statutary limitations, they ought to be open 
to challenge in Courts of law, if administration according 
to law IS not to be reduced to mere make-believe. So far 
as I can gather, in no country is it ordinarily permitted to 
institute suits or proceedings to declare executive ordinances 
illegal and inoperative, any more than it is allowed to 
institute similar proceedings of a declaratory nature concerning 
statutes questioned as ultra vires of the legislature. But 
where private rights (f) hav'e been affected through the 
application of such an ordinance, the courts in every country 
having Jurisdiction to entertain proceedings arising therefrom 
will refuse to enforce it. But whereas in England and its 


(a) Lowell, Governments U Parties m Continental Europe, VoL I, p. IB. 

(b) IM, Yol I, p, 161 & 176. 

(c) lUd^ Vol IL pp, 79 nS & 84 

Id) VoL II, p. 210. 

(e) Ihd, ToL I p 2S2. For an explanation of the difference in the relations 
of the Judiciary and the Legislature in Anglo-Saxon countries and on the Con- 
tinent of Euro|>e, see Me Hwam’s High Court ol Parliament and Its Supre- 
macy. Ch IV. 

ff) In one class of cases m France, e. g., those involving actm i^autlwnte^ 
proceeding may be instituted in the Council of State, the highest administra- 
tive <»urfc, to annul ordinances, and this can be deme not only by persona 
whose rights are affected but even by persons whose interests are Involved* 
Lowell* Oovernmeufe of Ingtod* Vol lip* 408. 
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Coloaies and Dopendeiioies and m the United States of America, 
ordinary courts possess this jurisdiction, in countries on the 
Contmenfc of Europe, where the system of administrative 
courts pievads the jurisdiction of ordinary couits, unless 
specially allowed by statute, belongs to these special courts (a). 

There are also important differences in the results which 

follow from courts having jurisdiction under the two opposing 

systems being persuaded to hold in any particular instance 

that the ordinance in question is illegal. Decisions of Courts 

in the British Empire and in America are accepted as binding 

by the Executive, whereas in the other systems the authority 

of Courts to pronounce finally on the legality of ordinances oontineB- 

is not recognised, The ‘result is that whereas the decision of tal countries. 

a Superior Court in an Anglo-Saxon country pronouncing an 

ordinance to be illegal has ipso facto the effect of setting it 

aside, the decision of Courts in countries possessing a system 

of administrative courts, however favourable to the individual 

litigant, has not that effect. In France alone is the Council 

of State authorised by the Constitution to pronounce ordinances 

invalid and that even at the instance of a party whose private 

rights have not been infringed, provided his interests were 

involved m it (b). 

S3. Another point in connection with the ordinance power 
given to executive authorities by statute, which may need 
fuither development, should be noticed in passing. On the 
principle '"delegaitis non delegare such authorities pre- 
sumably would have no powmr to delegate their ordinance 
power to subordinate authorities unless allowed by statute. 

No such restrictions bind subordinate legislative bodies since 
these are regarded, in English law at least, as sovereign within 
their limited spheres (c). 


(a) In Italy, where private rights have been affected, the ordinary courts 
have junsdietion, but where piivate iMeredn are involved, the matter has to 
be taken to administrative courts See Lowell, Governments U Parties in 
Continental Europe, Tol. I, 175. In Austria, ordinary courts appear to have 
been given jurisdiction m these matters. See Lowell, Governments & Parties 
In Continental Europe, FoL II, p 79 n2* 

(b) Goodnow, Comparative Administrative Law, Vol. II, pp. 221, 222, 
244i 248 ; Lowell, Governments & Parties in Continental Europe, VoL I, p. 4$, 

Co) Powell Apollo VanMe Co, (1885) lO App. Cas. 282, 290 ; Soige v, M, 
(1883), 9. App. Cas, 117, v, B%mh (1878) L.E 5 Ind. App. 178. 
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tjk An to ihe rcf i^T j’ldiciaWlecL-ioni ic moulding 
iidmimnisfratue Ian*, tluN varies m diid operaaon in 

diii^renfe coiinrne', and an?lor diliereot sjstoms. Generally 
the} opeiat^^ iu tWM wavN nv\y he described as (i) For« 

mative and ih) Kct^uiaiue, I have olreadj shown how 
formerly English OolI^fc^ dev'doped mies oi administratire as 
of prn'ato la-u, as paits of one and the &ame system of Common 
laWj by judicial decisions, and how again at this m3ment 
Admiiiistnitive Courts in countries where a system of Adminis- 
trative Courts prevails are engaged in a similar way in evolving 
principles of admiiustraiivo law to fill up gaps lo statutary 
rules and ordinances, and how further in America the paucity 
of details and w ant of precision m the Federal constitution 
have led the Supreme Court in that country to build up 
important principles of administrative law which, nobody 
can fail to see, are very far from being merely interpretative. 
These would be instances of the formative activity of the 
Judiciary in shaping administrative law. In so far, however, 
as the Judiciary interprets and reviews administrative statutes 
and ordinances and refuses to enforce them on the ground 
of illegality or declares them to be inoperative, the operation 
of the Courts may be said to be regulative, As to the varying 
modes m which judicial control of both kinds is exercised and 
operates in different countries and under different systems, that 
must be reserved for consideration in a later portion of the 
book (a), 

35. The practice of administrative authorities, not erec- 
ted into Courts, of hearing appeals even at the instance of 
private individuals from acts of subordinate authorities, and 
instructions issued by superior authorities for the guidance 
only of their inferiors in the service (b), though they may be 
reduced into writing and habitually observed, are not rules of 
administrative law ; and oflSee reguktions> by themselves, since 
they will not be enforced in Courts of law, and may be ob- 
served or not by the executive at pleasure^ do not constitute 


(It) See XXIII /jifm. 

(bj As to thin, See-boweil, Governments and Twrfcfes in Ceatiiseiital Eu- 
h Oompamtfv© idpinistotive lawiToLI, 
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n wjrcc of adiiiinistTativG law. Of this eharaeiGr tlie “Peti- 
tion rules'* fiamerl by the Govtu’nmeiit of India, le ntpr! to in 
Chapters IX and XVII of the Decentrahsafion Cniiiini-rt]OD“s 
Report (a). 


(a) It may perhaps be added that pi oceeilm^s of administralue tiibunals, 
hen these are not presided over by mdepenrhmt iiidges^ even though they 
may observe some sort of judicial fonuj can diiier but slightly from proceed- 
ings under lules of office "just coii^ulercd. This sdmitted e\en by Mr. (lood- 
now who IS an appreciative student of Continental admmistiation. An ad- 
ministrative tribunals he suggests, is not a Court when its members maj be 
summarily iemo\ed by the executive and \Uien its ordeis and ]uclgmcnts aie 
not capable of immediate execution without being sub ject to leview by any 
but a judicial authoiity of the same character. See liis article on ‘‘Courts 
and Tribunals, Administrative ’ in the Cyclopedia of American Government. 
Administrative law would not have assumed the importance it has recently 
done as a subject of study on the Continent of Em ope, had it not been for the 
improvements effected m the constitution, personnel and procedure of Admini- 
strative Courts during the last century. See Lecture XXIII 
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BOOIi II, 


SUBSTANTIVE ADMINISTRATIVE 

DAW. 

A. ORGANISATION OF THE ADMINISTRATION. 

LECTURE VII. 

ORGANISATION OF LOCAL AUTHORITIES. 

{ I) — Introductory. 

1. The days of City-States are past. All modern States 
are and in fact have to be “ Country ” States or, to be more 
accurate, “ Territorial ” States, complex organisations compris- 
ing cities as well as countries. Nor do they necessarily comprise 
compact territories within a circumscribed boundary. The 
greatest (England) and the smallest (Belgium) of the States 
o£ Europe, to speak of no others, have a colonial empire be- 
yond the seas. 

2. Nor is it a difference in area only. Governments of 
modem States are faced with problems and have responsibi- 
lities which never vexed the souls of the patriots of ancient 
Greece or the podestas of Medieval Italian cities. Even when 
the questions demanding solution are similar in kind, they 
assume today a complexity which they never had in the spacious 
days that are now past. 

3. The problem of area is however by no means a modern 

problem. We have passed under review the political organisa- 
tion of several territorial States of Ancient and Medieval 
times. These, I have previously shown, inclined towards 
cither (1) the Bureaucratic or (2) the Feudal form. The com- 
mon feature of both was a division of the kingdom or empire 
into smaller local area* and the handing over of the adminis- 
tration of these areas to agents with authority to exercise the 
functions of government withm their jurisdictions. The diffe- 
rence lay in the preservation in the one case of effective central 
control over the delegates in the localities and its virtual nega- 
tion in the other. The verv abaonoo i — y . - 
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fe;iilal or^iani'^atioii t^arled h) saake the offiee of the delegate 
lieiedifcary, and inaier lavonrabie cocuiii^taiicevg e\en Tendibie« 
But hereditaij teiiurc wa^'^by no mca^io a necessary concomi*™ 
taut of Fnidai ofticiabsni, A|>|/Oiiib‘d olticials formed m the 
main the rsoniiJ of that oigaiu^alioii in Ancient Persia 
and Malioui* dan Indea impiying a sonie’^'vliat greater 

degi^ e of control than there was over the hereditary 

orgaiii'^atiuii rn We.'-han Europe (a). Everywhere it was 
marked by a more or less complcie decentralisation of public 
authontj so far as the Supreme power in the State was con- 
cerned and its concentration free from central control m the 
hands of local officials whether hereditary or appointed. This 
form of government m all its manifestations has been so 
thoroughly condemned by history, that it is little short of 
surprising to find recommendations to re-establish it m some 
form or other seriously discussed in State and other documents 
in British India, 

4. A bureaucratic form of government is without question 
superior to the feudal It is decidedly less capricious, more 
honest, more scientific and more efficient. It resists organised 
exteinal aggression and internal disorder better than either 
personal rule (which is apt to suffer wuth the personality of 
the ruler) or feudal government. But that bureaucracy^ pure 
and simple, is not the last word in political organisation is 
proved by the failure of the Egyptian, Eoman and French 
bureaucracies, the deliberate weakening of it in its modern 
I home, Prussia, from a conviction firmly held by the greatest 
i of her statesmen, Prince Bismark, that it is unsuited to 
I modem requirements, and the complaints repeatedly urged 


(a) Eefexring to the form of goTernmeiit whkh prevailed m India prior to 
the acquisition of the Dewani oi Bengal by the East India Company, the Fifth 
"jBeport of 1813 said * ** Asiatic governments inclined to the establishment of 
individual authorities in gradation from the sovereign downwards to the 
Village or mmiaVK These were of course (except perhaps the 

centrally appointed ofloials. Lord Wellesley is stated in the report 
pQ have framed his drst Sx^titutions” in the ceded distriote of Oudh *‘on the 
model of mtivegoverhmants’' by allowing *Hhe entire anffiority for the col* 
leetion of the feventie, the administration of jnstica and the preservation of 
imhlle lo be in c*ch Mividnal civil servant appointed to 

iittow Bm Barly Itovefwo Hktery ^ 
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!,y officials and non-officials alike against tiio ci.cc&sivc centra- 
lisation of piiklic anihuiity la Modem India. 

5. If the feudal and bureaucractic orgamsatioir, of the 
types previously considered were the only alternative forms The Vcnefjan 
of government to-day, the world might well have despaired 
of Its political future. They were not the only possible forms 
of government even in times that arc now past, for the Venetian 
Empire was in character neither feudal nor bureaucratic. 

I think, I have succeeded in showing that whilst the great- 
ness of that empire at its highest was in no small measure 
due to her political organisation, causes outside and indepen- 
dent of thac organisation compassed her fall. But even 
before the star of Venice had reached its zenith, an experiment 
in government-making of a more universal application was England 
being carried on m England. It was to take several centuries ‘ 

to mature into working institutions, but when these came, new form, 
other nations took up the work each m its own field. Much 
progress has undoubtedly been made and is being made at this 
moment, but if doubts and difficulties in regard to the results 
achieved or believed to have been achieved assail us, it is 
because vve happen to be still m the thick of the experiment 
One thing however appears to be clear, that neither feudalism 
nor officialism is ever to return in the forms in which we 
have known them in history. 

6, What all modern experiments in government-making i(.gjjims, 
may be said to bo aming at is to reconcile local autonomy with 
central control on the one hand and officialism with popular 
' control on the other. 


(II). Organisation of Local Authorities. 

7. What are or should be the local units of government 

at the present day How are or should these be determmed ^its of 
in modem governments ? In this respect, modern governments 
present instructive contrasts to the feudal and bureaucratic 
governments of the past. 

8. In an ideal feudal State of Western Europe every Local tmits 
fief "Would constitute by itself a seigniory — all the govern- 

mental functions within the estate being concentrated in the 
hands of the seignior. Each would c<anpre^ea4 ^ wither 
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^4 ullages. tLc iilfcinnF* loenl aUen^ of nil ieaa.ii esutes, each 
mI vuch \iilag‘ ^ b« dig a ikmiIj self-cofi lamed agncnltmal 
ceiiimaiiity ruth ils cultivated fields and coniiiioiis and doines- 
tic 111(1 osii JOS, Tiioro IS evith nee that though the cultivators 
wtr^* iiiOotly ieilat< d tu the position of serfs or were otherwise 
Li ought into individual (contractual j relationship witli the 
lord, no feudal gOYernoieni aciually bacrxeiletl in absolutely 
de-itiojiiig the vULige cuminumiie-, and thioughont the feudal 
age ana tin* cent-iahscd monarchic legimo that follow ed, the 
rural cuiniiiiunitiCKS reiiiraned in a suite of bu&pended am- 
nuition ready to sjaing into life soon as conditions liecamc 
favourable. The towns^ as previously explained^ had strictly 
speaking no place in this purely agricultural uigamsaiion of 
lords and tenants, and had to fight or pay to obtain a semi* 
mdcpenileiit status within it. No wonder^ feudal lawyeis were 
constrained to treat ‘'each town as sui generis, an awkward 
anomalj", a privilogetl abuse (a). 

9. The Medieval State thus comprised fiefs containing 
witiiin themselves a number of riiud communities contiollcd 
by the seignior and municipal commnmtio^s whose partially 
independent existence found expression normally in their 
charters. Several fiefs would sometimes come by devolution 
or otherwise into the same hands. When this happened the 
fiefs did not merge. The union was a purely persona! one so 
far as the lord was concerned, but the fiefs remained distinct 
and each continued to b(‘ governed by its own laws and customs 
and administered separately from the others. In feudal Eu* 
rope, the counties, towns and to some extent rural communes 
iiiiis foimed natural units which the law did not so much 
choose as it was constrained to recognise (b). 

10. The tendency of officialism on the other hand is to 
disregard history and tradition and make local divisions sub- 
serve the conceived ends of the administration. The best 


(a) Davis, Medieval Europe, p, 215. 

(b) See Kedllch and Hirst, Looal Oovernment o! Eogland, ToL 1, pp. 0, 
10, 22S. Pollock and Maitlaiid*s History of Enghsk Law, 2nd Edition, Tol L 

505, 55$, 564, 6S6. GounMess, hundreds, townships and boroughs were legal 
units, at least in England* though far more otten for the purpose of being 
bearers of duties than of rights and appearing Wore the Courts ehiedy as 
units, p. 
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iFidstration of if} tn l)e Forind m the tlivlsion of ili(> Ttoinaii 
empire, already noticed, hv Diocletian and ins oiicccs^ors* 
The riilin;^ motives of this Emperoi aie staiedto boon 
(1) to protect the iroiitieis, (2) to obviate the possibility of 
revolt on the part of powerful pr«>\mcial governors, and (3) to 
make every part of the empire* bear its share of the increased 
expcniditiiie of the new oigamsation. The result was the 
cutting up of the Empire into more (ban a hundred pro\moes, 
so small that the goternor of not one of them wmiild be siifti- 
ciently powerful to make a successful bid for the empire and 
which necessarily clisregaided all liistoucal and etluiic consi- 
deiations, and the division oi each piovmce again into minutely 
mapped out taxing areas within defined boundaries not many 
of which would be regardc-d as in any sense natural divisions. 

11, The political and adinmistrativo divisions of France 
under the monarchy show a quite comprehensible admixture of 
feudal and bureaucratic elements. The bailiiMcks and senes- 
chalships corresponding to laige and small seigniories were of 
feudal ongiD; as were also the “governments” or provinces 
which were identical with or analogous to the great fiefs and 
were in strict relation to the geographical configuration of 
France. With the piogress of bureaucracy, these organisa- 
tions were deprived virtually of all importance. The former 
were reduced to judicial and electoral divisions, whilst the 
latter became, like the Lord Lieutenancies of England, little 
more than ornamenfaL The “generalities” and “elections,” 
presided over by the Intendants and Sub-delegates, which 
superseded them were more of less artificial divisions which 
originated like the districts of India as taxing units. “Within 
these limits, cities and communities of inhabitants formed 
special units in which was maintained for a more or less long 
time a regime of self-government recalling to some extent that 
of England” (a). 

12. It was characteristic of Medieval English polity to 
regard counties, town and villages ( later known as parishes ) 
not merely as administrative circumscriptions but as legal 
entities. I pointed out in another context how in England 
alone amongst European countries, Royal power succeeded in 
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(a) Brksaud, Histxiry of French Public Law, Ch, XI, 
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e^^iiholidaiincf iuSo»lf tbi ' "’:ii:ra]i3ed jal^aai oi gaiiisation 
wiiobc coB'^pcionc 'j;Or. "’ou a* vi^l‘ to the of the sub™ 

|ects as to those of iii: Kin;;' ami his srrvaat=^, 1 explained liov’’ 
the 'Coiiimoii Uo oi uie Pi<»yal oo'irl'- Y;a? oble to take upon 
it '-elf to define the pc iunii^ r^pnlK nt the State s and 
subjects nghtb. Ii v<as tlio sa.uc Onnuion law oi the Royal 
courts tJiicli ino^^cef!. d to define the nainie and limits of the 
the local arlnxinistrafive units, the counties, towns and pari- 
shes fa). Tiie-^ units, in other words, were woven into the 
texture of the adunnistrativc law of England, from which 
followed the impoitant cuaM|acnce that the combined histori- 
cal and Coiiimon law organisation could be modified only by 
means known to law and not by mere executive will. The 
Common law howmver recognised the power of the King to 
incorpoiate towns by chaiter. Edward III, the father of Eng- 
lish local self-government (h), and kings before and after him 
had frequently incorpoiated boroughs to enable them to hold 
property in their corporate capacity and to sue and be sued. 
The Tudor and Stuart Kings abused this power and incorpo- 
rated new^ towns with the object, through them, of controll- 
ing the elections to Parliament. The powmr, exorcised for the 
last time by Charles II, was abandoned on the opposition of 
Parliament (c). Henceforth the only recognised method of 
organising local authorities was by Parliamentary legislation 
and this was clone chiefly thiough what is known as Private 
Bill legislation (d). Parliament thus came to have exclusive 
power of altering as well as constituting localities for purposes 
of local government. 

13. Up to 1834, however. Parliament, not having had 
any special purpose to serve, maintained a strictly lame.:i fairs 
attitude towards local government organisations, and interfered, 
if at all, under legal ferm in accordance with the judicial 
procedure of Private Bill legislation at the instance of indivi- 
dual promoters and after according Judicial hearing to the 
objections of the opponents of the measures (e). 

(a) Bedliob and Hirst, Local Oovernment m England, Vol I, pp. fi anTlir 

m InStioss- el tfee Fsaoe date tom the Statute 34 Ed, III, c 1. Odger’s 
L<!ioal Snvemmenl, p. 

(cl :9«llieh and Hirst, Local Goverment in England, Vol I, pp 26!, 34, 

(d) as to this Lowell’s doyernmemt of England, To!. 1, Cb. XX. 

fe) Eedlich and HIs^ 0w?rit|inent in England, Tol. 1, pp, 37 . 42 , 
p»r§onlarIy f» 40. 
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14. I have pre^ionsly explained how the original commii- 
Bal organisation of ihe boronghs had deteriorated into a close 
corporation of privileged persons who used their privileges 
against the public interest and to their o^\n benefit. The 
county organisation m England, on the other hand^ through 
the institution of the Justices of the Peacej had early m 
her history passed from under the control of paid Eoyal 
officials to that of unpaid local magnates* The services of 
the latter were rendered cheaply, honestly and on the whole 
industriously. But between the date of the last Stuarts and 
1834 had occurred in England the gieatest known economical 
change of history, compendiously styled the Industrial Revo- 
lution^ and between them the corrupt town corporations and 
the honest but old-fashioned Justices were unable to meet 
the requirements of ‘^the severer and more elaborate conditions 
of a densely populated industrial empire”. The reports of 
two Royal Commissionsj one on the administration of the Poor 
law and the other on the condition of the boroughs, created 
such a deep impression on the members of the leformed Parlia- 
ment, that they proceeded forthwith to re-organise the local 
administration in towns and counties in a fashion so drastic 
as to have done honour even to a Roman emperor. New Poor 
law areas were created with new governing authorities m utter 
disregard of all traditional and historic considerations (a). 
The next year^ Parliament created new Highway districts 
which did not agree even with the Poor law districts created 
in the previous year. Two epidemics of cholera in 1847 & 
1848 led to the creation of sanitary districts which did not 
agree with either the Poor law or the Highway districts. 
In a similar fashion there grew up Burial Board districts, 
Improvment districts, School districts, these last in 1870. 
Different authorities constituted for different areas for different 
purposes naturally resulted in administrative ‘"chaos’" and a 
* jungle of jurisdictions” which caused both confusion and waste. 
Between 1870 and 1902, continued efforts towards unification 
of areas and authorities led not merely to simplification but a 
return within practical limits to historic units, on neither point 
complete but still plainly perceptible. The Municipal Act 
of 1835 and forty-two amending enactments all consolidated 
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(a) OdgePs Local Oovernment, p. gO, 
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\i'’) iii« iaief Acf of ^^^2 had niean\%}iiie oior- 

IiarJed tho fh^* Ijon^u^^hs and built* tiieiu up on a 

cieiiiuciatic rcpr«‘^unianv^* bau'^. The Local Goveniiiienf Act*? 
of 1S^8 and 180-^ L ‘tween Uieiii coa-'iitiited four kiiid'^ of 
corporate unit*, in t-kt* lOtial aiea, which was thus ‘^hmmici” 
palisoT'j the gi’icinrucnt of tlie^e auas being transferied from 
the Justices of tIk Peace to elected councib and, in one class of 
casc'^j to town im otings. The lesulting local divisions in 
Englaiid all dcmucraticailr organised aie tlnis^ broadly speak- 
ing, (1) Borough,. {Mnnicipalitit‘Sj (a), (2| Counties^ the latter 
being devided into districts which are either (3) Uiban or (4) 
Kiiial districts, the rural district,'^ again being divided into a 
liuiabm* of solt-govcrning civil (5) parishes. All these aie 
corjiorato bodies. For poor lavv^ and ceitain other purposes 
oxi>ts another unit, also incorporated, the creation of the 
Poor Law Act of 1S34, viz: the Union, winch may be composed 
of one or moic jiaiishes. The local authorities for these Unions 
aie the Boards of Guardians locallj elected. Paid permanent 
officials serve these councils, and indirectly guide but do not 
control them. But the important point to note in the present 
connection is that unlike the provinces of Diocletian or the 
Generalities and Elections of the Yaloises and Bourbons, these 
units exist not by virtue of executive will but by force of 
Parliamentary legislation. The Local Government Board and 
Countty Councils have statutary authority to alter the boun- 
daries of tlio smaller units but the boundaries of boroughs and 


(a) It will be necessary later on for purposes of comparisoD to refer to 
tlie mode in which new boroughs may be constituted under the Municipal 
Corporation Act. If the inhabitants of any place wish to have it incor- 
porated as a Municipality, they must address a petition to that elect to the 
Privy Council. Notice of the petition must be sent to the Council of the 
County in which the place is situate and also to the Local Government 
Board. The Privy Council will appoint a Committee to consider the petition, 
who will vihit the place from which the petition comes and there see and 
hear for themselves the arguments pro and con. All rcpiesentations upon the 
subject by either the County Council or the Local Go\ eminent Board must 
also be considered. If the petition be granted, the Pi ivy Council issues a 
chatter of mcorporation to the place, arranging for the extinction of competing 
local authorities, setting the limits of the new Municipality, determining the 
numb® of Its Councillors and often even working out Its division into Wards. 
Once Incorporatedj the town take® its constitution ready made from the Act 
under whose sanction it petitioned for incorporation. Woodrow Wilson, The 
Slate^ p. 420, Blake Odger®, Local Government, p, SI. 
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cosiiiiieb can be cliangtHl only vath Paili laiciiiary sane- 
iioii (a). 

J5. Olio other onUtandmg featUiC of this h gislative 
rcoigaiii.-atioii has to be noticed. It is the establishment of a 
centra! contiollmg agency ivhich has been charged almost} 
leliictantly with ceitam powers ot direct and other moio m- 
diioct adiiiiOLstrative control ovm* thi* iiiral authorities, aiid^ 
oyer the Municipalities, with ceitain poycis of ncgati\e con- 
tiol of which more will bo said in a later hntiire. (b) 

16 . The ‘‘nmnicipalisatioii’ of the county organisation of 
■which but the briefest account ha^ b(.‘en given above has 
had imiiortant legal consequences. Neither the county nor 
the parish, though adininistiative units in fact, were before 
their mcorpoiatioii by statute bodies corporate. They could 
neither sue nor bo sued as such. The local officials who 
pel formed administrative duties weie personally responsible 
for any infraction of the law they might be led to commit in 
the dischaige of their duties, m the same way as they would 
be responsible for their personal wTongs (c). Nobody else 
could be made vicariously lesponsiblo for these WTongs. The 
Justices of the Peace were no doubt appointed by the State, 
but the State under English law can never bo held responsible 
for its agents’ torts, a position which may not appear incom- 
prehensible if it be remembered that m an administration 
professedly founded on and intended to be consistently worked 
by the ^'rule of law”, the State which thus cannot be supposed 
to wish to do wrong cannot also be taken to authorise any of 
its agents to do wrong, even by implication (d). The risk and 

(a) See Local Government Act of 18S8, secs. 50 63. 

(b) Lecture XX, infra» 

(e) The Justioes of tlie Peace when acting judicially wiblnn tlieir juris- 
diction would of couise not be liable so long as they acted fide* Tins 

I shall discuss later when dealing with the subject of judicial immunity. 
See Lecture X¥I para 29. 

(d) Halsbury, Laws of England, Tol VI, pp. 374, 3SS, 412-7, VoL XXIIl 
p. 316. The statement apparently to the contrary m VoL XXVII p. 477 
would be wrong unless read Witli the foot-note (q ). This conclusion would 
baTe necessarily followed from the premises, if the Crown was frankly 
recognised m English law as a body corporate, on the principle that a corpora- 
tion eannot be held liable for even an expressly authorised act of its agent 
Which the corporation would not in any circumstance be anthoriscd to com* 
Shit. Pmiltoii, c L&ndm and South Western .Smlwaij Co, (1867) L. R 2Q B. 

634 at p. 640, But the principle itself is of doubtful validity, see Lec- 
ture XX, para 66, 
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respriuMijility ’«rr' rat.rd} > ^ciis to exactly tho same extent 
afc well* liiose of the ehurchwarJen. t!it“ elected othcer of the 
paiisk Aiij public properties m them they held 

only as trustee ^ (a), 

17. But flic towns were bodies corporate. They ivere 
ordinarily fo constituted by charters and -when no charter could 
be produced courts were ready to presume one in their 
favour (b). They (‘ould sue and sued as any bodies corpo- 
rate, but though they performed administietive timctions they 
•weie never I egarded m English law" as agents of the State for 
that or any other purpose any more than were the feudal 
vassals who exercised jurisdiction within their own estates. 
That it should be so may seem extraordinary to-day, but there 
were obvious reasons in the Middle Ages for the towns and 
boroughs being treated as absolutely independent legal units. 
So far from being regarded as instruments of the Eoyal will, 
they were inteilopers who forced themselves into the State- 
scheme from outside. The feudal lord or King and the 
feudal lawyer had no inducement to consider them to be 
more intimately related to the State than any individual 
subject or vassal 

18. On being incorporated by the Statutes of 1888 and 
1894, the counties, districts and parishes w^ere placed on the 
same footing as the boroughs, with the consequence that they 
are not treated m law, any more than the boroughs, as agents 
of the Crown. From this it follows that these corporate bodies 
equally with the boroughs are liable for the torts of their 
agents and may not take up the defence that their agents like 
themselves are servants of the Crown, and that in the absence 
of special authorisation, a superior agent of the Crown like 
themselves is not responsible for the torts of an inferior 


fa) Halsbary, I^ws of England, Tol XIX, pp, 25O,25I,SS0. Were clitircli- 
wardenfe common law corporations mrtute ofhdu Ihid, ToLVLjp. Oil 
the diferent conseqnenoes respecting tbe liability of sneb property for tb© 
officiaPs torts, according as it is taken to be held by them as trustees or as 
(|tiasPcoi|Joations, see H. A. Smith’s Law of Associations. the antbor^s 
note at p. 21 baa not tb© case of 7b/ TaU Obi?, dmtdi^&m&Ud Soc% 0 i$ 
pj &ertqMi, (11101) A. C. 430, recognised a distinct qtmBl.corpomt© 

status I 8^ pp. 70*74, , 

(b) Eedlioh and Local Goverament in England, Tol 1, p, 2^ 
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otficidl (a). It follows also tliat, no more than |*iivaic corpo- 
rations and subjects, are they bound by their coiistitation to 
take oiders) from the central executive authorities vho are 
not their masters. Whatever contiol the latter are to exer- 
cise must be authorised by statute, and Parliament itself, 
unless driven by necessity to do so, is as chary of interfering 
With their fieedorn as with that of any private individual. I 
think I may hazard the opinion that the growing administra- 
tive control of central authorities over the actions of local 
bodies is but another phase of the growing recognition of the 
latter, not indeed yet legally, but practically, as agents of the 
administration. In fact we have got into the habit of descri- 
bing them even in law treatises as ‘‘public authorities” (b). 

19. By way of contrast, it may be pointed out that in 
France and Germany, Royal agents succeeded in imposing 
themselves on the local units so completely, that their recon- 
struction in recent times on a decidedly popular basis has 
not prevented them from being regarded as agents of the 
central power for purposes even of local government, thus 
inviting unlimited interference on the part of the central 
authorities in local affairs — an interference which is great 
or small according to the discretion of the responsible cential 
authority, checked if at all by the administrative control of 
still higher authorities and in some cases by administrative 
courts, (c). 

20. To trace briefly now the organisation of local units 
in France, I have said already that the “generalities’’ and 
“elections” of the monarchy were artificial divisions. In 1789 
when the National Assembly stepped into the seat of poWeF, 
it made a clean sweep of existing divisions and redistributed 


(a) Halsburj, Laws of England, Vol VI, p. 416, VoL XXIIL page 322 
and note (s), Vol XXVII, pp. 480-1, Vol. VJII, pp 386-90. 

(b) The cases which have allowed an information in the nature of war* 
ranto in respect of some offices and disallowed it in other oases, on the ground 
that they do or do not satisfy the test of being an office of a public nature 
appear to me to be highly instructive as illustrating this tendency. They will 
be found collected in notes (i) and (1) to p. 129 of Vol X, Halsbury, Laws of 
England (Title, Crown Practice). 

Co) Bedlioh Ss Hirst, Local Coveraiment in England, Vol, I, p. 40 j and 

Goodnow, Comparatire Adwniatetjy,, Law, Vol. 1, pp, to 

and Vol, 1, tf> Prfts^h 
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tiiG icriitory uito n niunhar of Depariments e.cn more aiii- 
ficial The uf^seinblj however aUo revived the commiiiieS; 
the femalle-;t iiaiiiial local units, nii a self-^ovenimg kibis. 
These divisions like tiia>e of Enghmcl Ja^^i corisideicd are 
crt^ations not of executnc will but of kgisloAi\ e oiiactaiient. 
So are the Districts fcreated fur aJimnisUatr.e prupose only) 
and Cantons (judicial and mihtaiy districts o The heads of the 
Department, the District and the Coiiioiuiiu aie respectively 
the Piefect, the Underpiefect (who aio pioCessional officials 
appoinfod by Government) and the ilayor { who is elected 
by the Conimunal Council ) and with each is associated a 
locally elected Council But only the Department and Com- 
mune have been made bodies corporate. Both ruial and urban 
Communes m France arc governed by the same law. The 
cities of Pans and Lyons have special organisations which are 
le&s demociatic than that of the communes, and the depart- 
ments of Paris and Shone are subject to greater cential control 
than the others. The character of the municipal government 
of the Departments and Communes has undergone varied 
changes since the date of the Revolution, the immediate effect 
of which was to place the aSairs of the localities under the 
control of independent local bodies. In 1800, however, Napoleon 
placed each Department with its constituent Communes under 
a professional officer, the (aforementioned) Prefect, who revived 
and continued the despotic traditions of the Intendants (a). 
The outward form of the organisation as also the theory 
underlying it [viz, that all power whether exercised in the loca- 
lities or at the head quarters are derived from the centre (b)] 
have been maintained intact up to the present day, not- 
withstanding the establishment of a representative national 
legislature which can hardly be accused of not knowing its 
power. The fact is that the traditional bias of the French 
people in favour of centralised government has proved so strong 
that the Legislature, though it has not hesitated to reorganise 
the local administration to suit its views, has left the relative 
position of the central and local authorities materially im- 
affected. Its spirit rather than its form has been modified in 
two distinct ways : First, by means of ' deconcontration/ that 


(a) Briswti^ History of Freucli BuMIc law, p. 412. 

(h) See Brissaui, History of french Public p. S3S, pages 
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i-j by gi^ iiig to the local agents of the Central GoTcrnniem: a 
greater right of independent action, so that thee are fioe from 
tht* diiect tutelagG of the Ministers ; secondly, by a piocess of 
true decentralisation, or the introduction of the elective prin- 
ciple (a) into local representative bodies’’ (b). Of the powers 
of the Geneial Council of the Depaitment and the Communal 
Council, it is stated that these have been given by the Acts 
of 1871 k 1884 respectively as wide poweis as if the law had 
*^siiiiply granted to them each in its sphere the geneial power 
of local government ” All three Council the General Coun- 
cil, the District Council and the Communal Council, have 
further been made by law Councils of advice to the Central 
Government which in many matters are obliged to ask their 
advice, though not bound to follow it. The General Council 
has by the law of 1871 been also given powers which relate 
not to the Department administration but to the general State 
administration, as well as certain supervisory powers over the 
administration of the Communes within the Department. Both 
the General and Communal Councils are subjected to quite 
considerable administrative control on the part of the central 
authorities with a right of appeal m many matters to the 
administrative couits. Before the Act of 1871, the General 
Council which oidinarily meets only twice a year exercised 
little influence on the local administration notwithstanding its 
large statutory powers. The Act of that year established 
a permanent executive organ of the council in the Depart- 
mental Commission the members whereof were to be elected 
by the General Council from its own body and were to serve 
without salary. Their mam duty is stated to be to control 
the administration of departmental interests by the Perfect. 

21. The net results of this organisation have been vari- 
ously appraised. The duties of the Communal Council admittedly 
relate almost exclusively to the local affairs of the Commune^ 
its general duties being so few in number and so unimportant 
in character as not to deserve special notice. Of the powers 
of the General Council, one author says, “it exercises more 
control over the affairs of the Department than has the County 
authority over the affairs of the County in the United States 


(a) This Lad teen taken away by Hapoleon. 

(b) Lowell, Goveriwnonts and Parties m Continental Europe, Voi. I, p, 
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nr tncn itt EnglaxirF' fa)_, the estimate nf another is 

that general lu may be said that in matters falling within 
its province the General Council cannot do everything it 
wants, blit can present, almost everything it does not -want* 
Its financial resuuices are not large and its attention is confined 
for the liio&t part to the construction of roadsj subventions 
to rail road^, and the care of schools, insane asylums and other 
institutions of a similar character"’ (b). The points however 
which nec^d Hpoeial emphasis m the present context are (i) 
that the Icjcal units m France, like those of England, now 
possess a Parliamentary status^ ( ii ) that the devolution 
of power to them is general and not regulated m minute 
details by express provisions laid down to that end in legis- 
lative enactments, (iii) preponderant central control. The 
result IS stated to b<* that local authorities m France have a 
laiger measure of autonomy than those of England, being 
less hampered by detailed legislative regulation, at the same 
time that they are less decentralised, being subject to constant 
surveillance on the part of the administrative authorities to 
the end that they may be kept within the limits of their 
legal competence and financial capacity. 

22. The organisation of local administration in Prussia ^ 
is even more artificial than that of France. The reorgani- 
sation of feudal and post-feudal conditions to suit modern 
requirements, which was effected for France by a patriotic 
National Assembly, was taken up shortly afterwards in Prussia 
by hard-thinking bureaucrats taught in the school of adversity, 
Prussia having in fact failed to evolve a national legislature 
before 1850* The existing local units, cities and rural 
communities were maintained and allowed to retain their 
autonomous organisation, but over them was imposed a new 
organ of official control, the Government District. The older 
and larger unit of the Province remained and the still smaller 
circumscription, the Circle, which formerly stood between the 
Province and the public corporations, were reorganised and 


(a) See Goodnow^s Cbmparalive Adminislrative Law, Vot I, Book III, 
Oh. VI, f. m 

ih) See LowelFs Govemmeats and Parties In Coatiaeatal Barope, VoL 
Ii pp» 3S4L 
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3iiarlr Mibjfct to the Gtooinuicni District fa). There v. ere 
suv-‘ial (iof<‘Cts III tins oigaun..Uion of .\hich two mlf ne-^d he 
liieiitioiied tb' bonndaiios of the aOuniin&u.jXiYi^ 

eirciimsci ipfcioiis fur the purpose'^ cl centitil adiaiiiistratioiis 
vn : thu Piuriiicrs, (ioveimm nt Districts and Circles, did not 
corrospoiid with the boondaiies of the antonomoiis piildiG 
cuipoiatjoiis, S<‘C«oidly, the cuntiol which rhe official body 
in ili<‘ ioiiiiei exncisod our the hittci wans so tiioioagh that 
th(‘re -was veiy little local mdepondenee m fact^ and that control 
was fiirtliGi luible to serious abuse for partisan pui poses (b) 
at the instance of the class winch iniglit obtain control over the 
C('ntral administiation To leinedy the defects Pimce Bis- 
mark, wntli the collaboiatioii of Dr. Gneist, framed certain 
proposals -which, between 1872 and 1883, he persuaded the 
Legislature to accept, if not wholly, at least in substance. The 
features of the new organisation which require notice in the 
present connection are : (i) That the boundaries of administra- 
tive ciicumscriptions fur purposes of central administration 
W’ere made to coincide with those of the public corporations, 
(li) An attempt to consolidate the local and central authorities 
into single bodies corpoiate succeeded in the Circles (Counties) 
but faik'd in the Provinces. In the latter the conduct of 
matters of local administration was nested in an elected Pro- 
vincial Diet which controls an executive Provincial Committee 
elected by itself. Business o£ central interest is in the 
hands of the Governors of the Province and the Presidents 
of the Goveinmeiit Districts, who are required, in matters 
which may affect the rights and interests of the local public 
rather intimately, to act in concuirence, each, with a specially 


(a) Alongside i^ie Communes tliere woiq some manors, each administered 
by its Lord— a remnant of feudalism wluoh still cj^ists, 

(b) Class differences, which disappeaied slowly in England and was 
destroyed violently m France, survive in Prussia. It is possible therefore 
m Prussia for a class by securing a majority in a repicsentativ© legislature 
to obtain contiol over the Ministry, assuming that there is a Parliamentary 
executive. From ISSOtolSSl, Prusia was ruled by such an executive acting 
at the beck and call of the landed interest, which abused their control of local 
otlioiais, thus gamed, so shamelessly, that the Begent had in the first place 
to repudiate ministerial responsibility to parliament— a feature winch became 
permanent— and m the next to devise meaemes to lessen the influence ^like pf 
the landowners and their willing allies the oflflcials. See Lowell, Governments 
and Parties in Continental Europe, Vol. I, pp, 30S-311, and Tob llj ppi 
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cunstitiiifced connoil, r^ho n j era bo] ship whereof is piedominantly 
lay (being electr d)^ a siiiall professional eiement. being delibeia- 
tely mchitled in it to somro rapid and wise discharge of 
business (a). The local anfhorities in the Province and the 
Circle are ^doctive bodies roiporato and enjoy a more effective 
measure of autonomy than those of France, subject as m Franco 
to control by the central authorities* 

23. The Circles which correspond to the Counties of 
England an^ not, as already stated, the ultimate units. They 
themselves are somewhat differently organised for rural or 
urban areas. The laws of 1872-83 have also constituted new 
Police Districts presided over by unpaid Justices of the Peace, 
smaller in area than the Circles and consisting usually of a 
number of Communes. The Justice of the Peace (a somewhat 
clumsy imitation of the English functionary as he was before 
the Local Government Act of 1883 — minus his judicial 
functions) acts under the supervision of the Circle (Executive) 
Committee. The inhabitants of the Communes embraced with- 
in the Police District are encouraged to form Unions which 
when effected are privileged to elect a representative assembly 
for purposes of local legislation as in the Circle and Province., 

24. The heads of the Province, the Government District 
and the Circle are all strictly professional officers. So is the 
Burgomaster of the City. The head of the Commune only 
(like the corresponding authority in France) is elected. The 
Councils of the Province, the Circle and the City are elected 
according to methods which are by no means democratic, for 
the suffrage is neither universal nor equal and is deliberately 
framed to secure representation not of numbers but of interests. 
It is in fact so framed as to interest only the propertied 
classes in the administration and these preponderate to such 
an extent that the poor take no interest in the elections and 
in consequence go to swell the ranks of the discontented (b). 


(a) Another body, the Government Board composed of the Government 
President and a number of other professional ofiicorSj which discharges certain 
other administrative fnnotions, will be considered in another connection, 

(b) The ttiimxcipal suffrage in Prance is manhood snffwge and that of 
England also is very extended. The three class system of Prussia gives one- 
third of the represenMion to four men out of a city population ?of one hundred 
thousand in Essen, Lowell, Gownments ^ Parti« in Contmental Europe, 
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Tiie Councils in the Province and the Circle -woik through 
elected executive conimictees, the Council of the City tliroagh 
an executive coiiiinittee partly o£ professional and partly of 
unpaid lay members. The executive committees of the Circles 
and the Cities act both foi the local bodies and for che central 
administration. The Rural Communes arc really siiivivals 
of the old German townships. Amongst all these bodies the 
Circle Council possesses the greatest importance for it chooses, 
directly or indirectly, all the elective otScers o£ the Circle, 
the Government District and the Province. The cities are 
subjected to rather more stringent central control than the 
other communities. 

25. Prussian local administration appears on the whole 
to be more decentralised than that of France and possesses 
more local autonomy than that of England. It is said to have 
succeeded m enlisting in the public service the best classes of 
citizens. The union of the lay and professional elements has 
also, it is claimed, made for honesty, efficiency and economy 
in administration. But it has not, says Lowell, produced in 
the Cities the harmony between different classes which was 
urged as one of the chief reasons for the reforms (a), 

26. The local administration of the other German States 
need not be separately considered as they present variations 
of the Prussian and French types. That of Austria is still 
made up of the unregenerate Provinces and Circles we found 
in Prussia before the reforms of the last century, placed 
over the ultimate self-governing units, the Communes which 
according to the usual Continental habit are made use of 
also for Governmental purposes. The head of the Province is 
an official who supervises and controls the Provincial Com- 
mittee, the executive organ of the Provincial Oouncil (b). 

27. In Sweden, the smallest units of local administration 
are the historic Communes wffiich enjoy almost complete local 
autonomy. Over them have been imposed Counties of later 
origin presided over by officers appointed by the King, assisted 
by popularly elected Councils. Local government in Norway 
was reorganised in 1837 on the then existing Ifrench models 

(a) Lowell’s Ctovernilients tod Parties in Continental Europe, Volt I, pp* 

(b) Woodrow Wilson* The StatOi p. S45. 
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ol 'i C s .i:7i rv.^>r:.seutatuo 

Conhcils, or^j Oiii.* os C lit: .i ^7* T:}iiiiririit hare 

‘ \iircL^< d cuiiMtl i.tbh ,*i *<al C'u oiu] (a|. 

The local adiouiJ^hutiOii ‘>1 liit Xi-tbeiiiiids ivln^^c]olllS is 
deseiuijo of lal si ad) md .t- tn'3 featuios arc 

reserved fot eun^idoi«tit>o in another purtam tlie&c ieCbUies (b)» 

28 The oiganisritum of h^oal edhiUiisliaiH'ii in Italy 
fiirnishcs ait iiistrii<*li\i* e^ahi],>k‘ of the circniiistaiices ui a 
country ioieiiic* on its luito- a foini of gu; ci'niueiifc a^iiich 
their own peisonal inclination'^ avoiiU in oilier circumstances 
ha\e led them to disappio\L, 

29. I have pre\ 20 uslr indicated how old tc'rri tonal 
divisions handed <lown to her fiom The Middle Ages operated 
to delay liei union. When, after ot< rcomiog apparently in- 
snpeiable obstacles, it became an accomplifclied fact, the first 
care of the statesmen of th<‘ Union was to provide against any 
tendency towards a disruption of this unity. This was the 
very reason that had led to the abandonment of the idea o£ 
a Federated Italy, and had induced even thorough-going 
Republicans to acquiesce in the monaichic lule of the House 
of Sardinia. The idea of organising the government of the 
localities on the basis of the old territorial divisions had there- 
fore to be put aside, much as her representative men favoured 
the establishment of a decentralised sj’stem based on historic 
and traditional elements (c). Accordingly the Fiench, rather 
than the English, form of administration was taken up as the 
model, and the Italian system of local government is a fairly 
close copy of the French. The development of local adminis- 
tration in Hungary from completely decentralised local 
autonomy, through an inteimediate stage (m 1876) repre- 
sented by the usual Continental admixture of local autonomy 
and central control, to a thoroughly bureaucratic foim of ad- 
ministration (in 1891) is another illustration of the essentially 
relative character of political institutions. The reason why 
complete local autonomy proved injurious to the State in 


(a) Woodrow Wilson* The State, pp, ^59, S61* 

(b) See hectare IX mfra^ para 37. 

(e) See howoH, Ooveromeuts and Parties In Oontinental Europe, Vol. t, 
pp. 168-170. In 1868, the Chanaher aetnally voted an order of the day k 
lavotir of deoentralisatioii. Mid p, 168, note. 1. 
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or.o iX%SAi ro': Oj , 

ilnoLar}/ iH. of cuniNc^ 'u V loi.aJ hi llir dt‘U j iUi^ruoa of aii 
iiiiCulUiied and an nut laad'^J ansN}Cia( j (<i), li< .a pralc 
oi ] arn3 io fh^s* iVu iK monopoly ui poiilicai >i!pii*iji‘i^‘^^ "‘Aiiii 
tlie LoiiSfM|ocni iailrue ro bupply tlo* jiiual eh nu.nijai\ inai/eiial 
rer|iiiiuOitnth of iriodciii adminisir hiMii, Tin* ^elf-adiiuiii*iored 
Cities arid Coinijaimes, ho i\evei ’5 appear to La\c >atisfic(l ifii» 
to-st better, so that these lia-\e not been clopmed oi all po^vei^ 
oE self-diiection. (b) What foiled lu Hungary lias hoivever 
pioved fpiite siicces&fal in Switzeiland ^\ho^e Communes po'^- 
scssmg cadi a homogeiiious population constitute real centres 
of political liie. There aic, besides the ConimiineSy areas 
puiely oi Slate admiiiistiution called Goveriiiiieiit Districts, 
the district oflicer who ma}^ be elected or appointed being 
assisted in some places by elected County Councils. The 
Swiss Communes are sul>ject, of course (as every where else on 
the Continent oi Em ope) to administratne supervision on 
the part of the Cantonal authorities, but are on the other 
hand free from that constant mteiference by means of special 
Acts of the Legislatuie which in such a common feature of 
local administration in the United States of America (c). 

30. The organisation of local government m the United 
States of America is the only one that I shall consider in 
some detail before I proceed to analyse the local goverment 
of India, It, I need hardly say, had its beginning in institu- 
tions transplanted across the ocean from England Towns 
grew up spontaneously amongst the religious refugees 
of New England who grouped themselves as organised 
congregations, whose life was both spiritually and tempo- 
rally organic. The Southern colonies were on the other 
hand settled by adventurous people of all grades, and the 
low and fertile soil encouraged the formation of large planta- 
tions worked by slave labour. Towns did not develope an 
independent local life in these colonies and they were organised 
for local government purposes into counties, (unincorporated 


(a) The Magyars, typical ‘‘die-hards” and “backwoods-men,^^ of whom 
isolated specimens may be found in every country. 

(b) LoWell, OoTernments and Parties m Continental Europe^ ?o!, Xl^ 
p, 140-144 j Woodrow Wilson, The State, p, 34t. 

(c) Woodrow Wilson, The State, pp, 313-314 Lowell, Governments md 
Tattles 111 Continental Em^ope, pp. ^35*217* 
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Jiihtico o£ the Peace disinc:? as diey csi^ted in England before 
tlie Local GoTeinnient Act of 18'SS), o\cr ^\liich the towns 
exerted no induenct. In the Xoriii too, the giO^\th of a pre- 
dominating iiiban population did not prr rent the comitry fiom 
being organised into CWnties mainij for judicial piiiposes 
after the uiannor of the lluther Country, but to this organi- 
sation the In mg town units contributed the governing elcmenk 
In the Middle colonies a mixed organisation grew up, town and 
rural interests contributing nearly equally to the county 
organisation. In the States which were subsequently admitted 
into the Union, the Northern or the Southern type of organi- 
sation has been deliberately copied — the former in the North- 
west and the latter m the West. It is not necessary for our 
piesent purpose to go into details, but I should observe that 
the town organisations in the Northern States developed a form 
of self-government resembling that of the old German town- 
ships and, amongst existing institutions, that of the Lands- 
gomeiode (Rural Communes) of Switzerland with annually 
held town meetings of all qualified voters electing a number 
of officials who carry on all the functions of local government 
without interference by the county authorities (a). 

31, ^‘Counties & Toi\nships are areas of rural organisation 
only. With the compaoimg of population m great towns and 
cities, other and more elaborate means of organisation became 
necessary and a great body of constitutional and statutory law 
has grown up m the States concerning the incorporation of 
of urban areas. There is no complete or general Municipal 
Corporation Act in any of the States such as that under which^ 
in England, cities of all sizes may acquire the privileges 
and adopt the organisation of full borough government. The 
largest towns are left to depend for their incorporation upon 
special acts of legislation. The large cities of the country 
consequently exhibit a great variety of political structure and 
even cities in the same State often differ widely in many 
material points of organisation and function* The electors 
or freeholders of less populous urban districts are in most of 
the States empowered (upon satisfying certain conditions as to 
population etc.) to obtain a simple form of incorporated urban 
powers^ by certain uniform routine processes from the courts 


(a) for dotaiH m Woodrow Wllsoii, The Stete, pp* 138.44’?, pp, mMt* 
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of law” (a) coranion raodol of organisation for ihe smaller 
urban area is a mayor, president, or chief burgess ; a small 
town connoil given extensive power of making by-laws, consi- 
derable pow’-er of taxation for local improvement as well as 
local administration and other powers of local direction which 
quite sharply difierentiate it fiom the merely executive boards 
often found in townships and always found in counties ; a 
treasurer, a clerk, a collector, a street commissioner ; sometimes 
overseers of the poor, and geneially such other minor officers 
as the council sees fit to appoint”. Cities are ‘^often given a 
separate judicial organisation”, ‘^also larger councils with larger 
powers, a larger corps of officers and greater enegy of self- 
direction than other local areas possess” (b). 

32, The general features of the local administration in A general 
the States may for our present purpose be summarised as 

follows: — (1) Outside the towns and cities (the sepaiately Legal position 

incorporated urban districts ), there is a marked absence of andTowM 

representative law-making bodies. Almost everywhere local 

officers and boards have merely executive powers and move America, 

within narrow limits set by elaborate statute law. (2) Where 

there are local law^-making bodies, they aet under charters 

wffiich define the scope and limits of their law-making powers. 

(3) Central control of local authorities exists only in the en- 
forcement, in the regular courts of law, of charters and general 
law : there is nowhere any central local government boaid 
with discretionary powers of restriction or permission (c). 

33. The Counties and Towns (not incorporated in the 
manner stated) aie not in America bodies corporate. Their 
legal position is thus what the legal position of similar organi- 
sations was in England before the Local Government Acts of 
1888 and 1894. Their officers, though elected by the people 
of the localities (in accordance with the method universally 
adopted in the United States of filling these positions), are 
simply viewed as central officers, functionaries of the State and 
not servants or agents of the Counties or Towns. These have 
in fact been judicially held to be ^^political divisions organised 

for the convenient exercise of portions of the political power Eegarfed as 

qaasi-pablxc 

^ ^ _ corpoiatioiiSf 

(a) Woodrow Wilson, The State pp. 518-519. 

(b) Ihi p. 250. 

(e) 2hd p. 523# 
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KH^ St’ale." The c u.tj naa lunai niiihoiitu*-. ii')ld p’^t^peny 
.IS tiiistces ^ { tip C ail u ('^<}\cnLiLi pt Apait iiOL«i g-aicia! 
or spcfiril ‘-taiPt'.', iHjy have i ? b'uiowai^^ jiower, and tiler 
pur Glairy can he h- Id res|on-iljie fei the toits 
of its eltirqa!^, noi iiplee'i eiui tho Stapq ^iiice the State in 
Aiiicneo, hie the 111 Iv'gLii J c?n do no vioiig. 

Ana iieuit j’ulgo?' Litf fenr^iCtiiiics i died Comities and Towns 
‘'eorporabioh-, for special and ^ei\ liinir^ d puiposesC and law- 
yeis, wdhu dn arci r*‘gaul tor toimmology; Inne ceiled ilieiii 
fpia'^i-corpoiations PA 

:]4f. We hane seeti how in Eneland^ counties^ rural districts 
ami parishes Inne come to he ’iimnicipalised/’ In America, 
on the otli^ r hand, it is these that havi^ reacted on the character 
of the City gnveinmerits and lessened their position m the 
eye of law. Conliary to the tiaditions of English |uri&prii- 
dcnce, the llunicipalities in Ameiica ha\e como to bo legarded 
a*, organs of the Central Go\ernuk‘nt for the purposes of the 
general Coaimonweallh adrainisiration, little distinction be- 
ing made in this le^^pect between Cential and Municipal 
matters, and between mcorporaied boroughs and quasi-cor- 
porations like counties and towns. One result is that Slate 
Legislatures mteifeie with the organisation of the boroughs 
vvith just as much freedom as with those of the counties and 
towns, the only pumt where the corporate character of the 
former is taken to impose a n^siriction upon the constitu- 
tional power of the State logislatuies is that the pioperty of 
the boroughs (unlike that of counties and towns) is pri\ate 
property and may therefore, undir the Federal constitution, be 
beyond legislative mterfereace. ^'The town or borough/' says 
Wilson, ‘"is a public, not a private corporation, receiving by 
delegation certain powers of government " (!)); and, as is iisiia! 
on the Oontinent of Europe, the Central Government makes 
frequent use o! the Municipality or its officers as agents 
for purposes of central administration (c). 


(a) Goodnow, Comparative Administrative Law, VoL I, pp. 171-177, On 
tlie subject of Qaasi-Corporatioas, sco H A. Smith’s not© at p, 21 of his 
Law of Associations, and aizfe last note to para. 16 of Lecture VII. 

(h) The State, p. 510, See aoo'inow, Comparative Admimikative Law, 
Vol. I pp. 202. 

^c) Goodnow, Comparative Administrative I#w, VoL f, p, |03. 
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81 It would be wrong co siy that the English L'‘gi *51111110 
iias 111 tlieoiy Igs*^ autliiiitj to inloihre with City 
lions {ili.iii the L jgialaturos of tin Stito^ 10 Auieiicii. In p uiit» 
of faet what constitutional Iifiiitations exist m the case ol the 
latter have no application to a Sovereign Leg-slatuie lib o the 
Parliaiiioiit m England. Bat in nutter's of adnimistration^ 
practice (ifcen counts fui moie than theory. In Eiigiandj e::cept 
avheii the Legislatuie proceeds to enact statutes of general 
application (like tlu^ Municipal or the Local Government Acts)— 
in wdiich case the merits and defects of the measure aie can» 
aussed through press and pulpit throughout the country— 
the only recognised method of modifying city ciiaiters is 
by Private Bill legislation with its f<>rmil legil procedure, 
w’-hioh ensures a full judicul hearing of all objections on the 
part of the town-autliorities and other persons interested in 
the measure. In Ameuea, on the other hand^ city charters are 
not only modified by the ordinary legislative procedure, but 
changes are continually made without even asking the opinion 
of the city (a). 

36. The mischief of this practice might have been IcsS; 
if this excessive interferoiioe on the part of Legislatures with 
the affairs of the localities had been actuated always or even 
generally by well-meant, if mistaken, zeal for advancing public 
welfare. Unfoitmiately, owing to the peculiar party conditions 
prevailing in the States, the personnel of the Local Legisla- 
tures has so greatly deteriorated that whenever a measure of 
Municipal ‘h’eform” is placed before the Legislature, there arc 
pmma facie grounds for suspecting that it is framed to secure 
some private end, The censtitutions of some States have in 
fact sought to provide against this by making it unconstitu- 
tional on the part of the State Legislature to pass any but 
statutes of general application. Even this, however, has failed 
to put an effective brake upon the legislative wheel in some 
States and a number of quite amusing instances of apparently 
successful efforts to get round such constitutional limitations 
is cited by Mr. (now Lord) Bryce in his ‘'American Common- 
wealth’^ (b). 

(a) Qoodnow, Oomparativ© Administrative Law, p. 

(b) ' Seo Bryce, Amcrioan Commonwealth, Chs. XLIV & XLJ Tim 
»«j»eculiftr party conditions'’ are briehy those which make It possible for 
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37. I have, in Lhi=5 connection^ to remark that the parti- 
cipation by the ]o< j 1 authontacs in what is sfiiictly central 
adiiiiiii.straiivo bnsin* ss has led to tli«* Ihrnmiatioii of a principle^ 
fureigo again to English juu^pnidoius*^ eonfiaTing imuiiinity 
on public orporarious for <ianiage< caused to nifluidiials by 
their governmental acts. Since, accuiding to Aineiican legal 
theory^ tlieie is no certain tost for rhseriiiiiiiatmg between the 
public and the private acts of a Mnnicipal corpoiation, and 
the trend oi‘ modern opinion is to hud in every act of a public 
authority a uiamfestatiun of the powci ot the State^ the 
tendency will certainly be towards making the area of this 
immunity as wide as that of the State itself (sj. 

38. The organisation of local admimstiation m India pre- 
sents features iniirkodly dissimilar to any I have yet consi- 


^ ‘professional politicians ’ — those lu other words hose only object m seeking 
a seat m the Legislature is to use it fo obtain a Iwing— to got returned lu 
large numbers to the Legislature. 

(s) Upon this topic of Municipal Liability for Toit, a writer m the 
Harvard Law Eeview for January 1917 fYol XXX Number S), p 270-27B, 
says ‘*The application of the rule has often been too broa/1 and nndiscnmma- 
ting. The chief defect, however, is that the teht is not self-defining, and is 
therefore no test at all The test purports to be a permanent one> but being 
in fact ever-chaugmg, it is ill adapted to the end of settling precedents. Thus 
if States extend their activities as far as have the cities into the domain of 
business — as seems very likely to happen under the pivsent tendency — the 
conception of governmental, if properly applied, would cover all activities of 
the city. Otherwise it would become a mere historical commentary.’* *<A more 
special examination of the present state of the law” has had the follow ing 
result; “Classed as go vernmontcl arc the poi ice, school, health, ohanries, and 
fire departments. On the other hand, water- works, gas, and electric plants, 
and toll wharves are everywhere recognised as municipal. Highway one would 
expect to be governmental; yet outside of Hew England, most American 
jumadiotiona impose a common law tort liability here. Seivers would seem to 
be equally governmental, and in addition to be closely related to the health 
service ; yet for failure to repair there is tort liability. The management of 
pMks would similarly seem to be govenmentai, especially m the larger cities ; 
on parka the authorities are divided. So also as to street cleaning and 
removal of and garbage, there is a split in the cases. Although the 
repair of iew<»s I® corporate, the maintenance of a city hall is governmental 
But there may b# liability during the erection of the hall ; and the maia- 
teaanco of a cottrt"house is apparently municipal. If pari of a city hall Is 
rented there i« the iabilityof a private owner for the condition of thO 
prem»^^ but if it .bo occupied in part by non^govemmeatf#! departments, such 
asttwse ol water ^ teere Is no labili|y'k ^TtiS'Ovideiit” a4d«t|ie 
writer^ **th»t'tho ap|ioallo®i toihe laote of the' d»lte«feloa between' 

and muakoipl ha» Iw both oteute/* ' , . ' " " ' ' ' 
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deicdc For a paiallcl which will not he altogether super- 
Jicialj one lias to go back to the constitutiun of the Roman 
cmpiie during the Priiicipate. The laigei Provinces grew 
out of the exigencies of teriitoiial expansion, due either to 
peaceful cession or conquest. Than they would not strictly 
follow either geograpkeal or ethnic distinctions is what might 
have been expected. The provinces owe then origin and then 
initial delimitation of boundanes to single political acts dic- 
tated by considerations of administrative expediency of a more 
or less tempoiaiy character. The temptation has accordingly 
been great on the part of the Indian executive to le-fashion 
these boundaries with reference piuely to administrative needs 
and overlooking other considerations, most of which have been 
brought into existence subsequently to the original confor- 
mation of the Provinces. A certain amount of ‘'local patriotism'’ 
has grown lound these Provincial circumscriptions and has 
to be taken into account in proposing redistribution of terri- 
tories- — specially when these happen, as sometimes they do, 
to coincide substantially with ethnic or linguistic boundaries. 

39. Whether or not the Indian Provinces have every- 
wheie succeeded in equal degrees in striking root in the 
sentiments of their inhabitants^ they have at any rate been 
given a legal unity by the Parliamentary statutes which have 
determined the constitution of the Indian Government. Under 
part V of the Government of India Act of 1915 (which con- 
solidates previous enactments)^ three Provinces (called for 
historic reason “Presidencies") viz: Bengal, Bombay and 
Madras are Governorships, four, viz: Bihar and Orissa, 
the United Provinces of Agra and Oudh, the Punjab and 
Burmah are Lieutenant Governorships, and eight, viz; *Assam, 
the Central Province fwith Berar), the North-Western Frontier 
Province, British Beluchistan, Delhi, Ajmeer-Marwara, Coorg 
and the Andaman and Nicobar Islands are Ohief-Cominissioner- 
ships* None of these provincial administrations can boast 
of an independent corporate or even quasi-corporate existence. 
They are agents of the central administration, and none the 
less so because some of them possess their own legislative 
councils, for these local legislatures are (as even is the legis- 
lature of the Government of India) wholly subordinated to the 
Io<^l central ^ executive and ulticaately to the Sectet»jf w 
State'' for 'lnd'i%’- and hate hete not 
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thoiiigh ilieiii^ o! confcuiug local aiifcoiiuiiiy ni the provincial 
admiiii&iraiit^iis ]jiir, to secure a iiiorc ^at^tactory adjust- 
nient of the Lu-\s to provincial nutds, Thr* heads of some 
of tlic^se adminifetrations have been given executive councils, 
but ^10*56 operatt* only to regulate th(5 exercise of such discre- 
tionary authority as they possess as deh ‘gates of the supreme 
executive and iitit to extend the ^copo o£ that authority* 
The recuiumcndation*- of the Decentralisation Commission 
to increase the financial indepentlciiee of the provinces and 
j to strengthen their admmistirative poweis within the frame- 

ciovernuient wolk o! the existing (‘onstitution, even if fully carried out, 
iimtar>, certainly not convert the Provinces into States and the 

Indian Empire into a federation of State (a\ A fairly obvious 
test of the essentially subordinate character of the provincial 
administrations is furnished by Sec 60 of the Government of 
India Act of 1915 which provides for the alteration and re- 
constitution of provincial units by executive notifi.cation (b). 
In England, the boundaries o£ even a borough or county 
cannot be altered by mere executive order (c). 


(a) The Statement of Prof Eemsch at p 250 of his ^'Colonial Government'' 
that **the Indian Empire may be regarded tinder the aspect of a vast federal 
State” IS, I need hardly say, a fanciful analogy. 

(b) In Federal Governments, the federated States being in theory indepen- 
dent units cannot submit to their boundaries being altered without their 
consent even by the Federal legislature This ia so in the case of the Cana- 
dian Provinces ( British Xorth America Act of lS71, secs 3 and 6), the 
Australian Colonies (Commonwealth of Australia Constitution Act of 1900, 
secs. Ill and 123) and South Africa (South Africa Act, W2. 149)— and yet 
the members of these federations are not fully sovereign States. The 
Hationsd Congress can determine questions of disputed boundaries under the 
Argentine Constitution (Art 67} and under that of Mexic«> (Art 72), whilst in 
Bttiiiilj it retains a veto on all measures agreed upon between the provinces to 
titer their Tooundarios. 

(c) See the Local Government Act of 1888, iecs* SS-60, which however 
Altotuiion of wdihorisff the i40!C»l Government Board to alter the boundfiri^ of the sub- 
^vtocial ordinate mm^ dmteicts and parish^. As to county and kirough bonndariw, 

^ restrictions of the Local Government Act of 1888 are by' no' metes 
il^rdia, , In several SJurop^a* ' and American caniiitulteu%‘' the' integrity 

oommoial tedjgirovlncial organisations fe ewpwsly 

iiiterterea^* , iii»tte»s, that Btemark by. Art % that the ' 

manage thehr. local an^ the supervision,^# 

th#8tete shall by law;, til thte«dn«ly^y ‘ 

“ wovinelal 'or hwi "km e^whnti 'md ' 
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40, Each Province is divided into a varying iiiiriihcr of 
Districts winch are regarded as the fundamental admmistia”* 
tivo units, and in ail the Provinces, except Madras^ a number 
of Districts constitutes a Division. The Collector is the head 
of the District and the Commissioner of the Division. Both 
these circumscriptions were in origin land revenue divisions^ mim^trative 
and upon the framework furnished by them have been built 
other jurisdictions, criminal, civil and police, with variations 
in boundaries suggested by specific administrative require- 
ments. Being mere administrative circumscriptions, it is not 
surprising to find that the boundaries of Districts may, under 
Indian Statutes, be vaiied or altered and new ones created 
by executive order (a). The position of the Indian District 
Officer has been likened to that of the French Prefect (b). 


Beyond the fact that both are official heads of Districts and 
both are well-paid professional officers, the point of the com- 
parison is not very apparent. Some idea of the variegated 
relations m which he is brought in the discharge of his public 
functions may be formed from the following extract from the 
Report of the Decentralisation Commission (c). He is ^‘the 
local representative of Government in its general dealings with 
the people, and is also the District Magistrate. As Collector, 
he IS not merely responsible for the collection of most branches 
of the revenue, but is concerned with the manifold relations 
existing between Government and the agricultural classes. Thus 
he is concerned with questions relating to the registration, 
alteration, relinquishment or partition of land holdings which 
pay revenue direct to Government, and, in the greater part 
of India, has to deal in these respects with an immense number 


The District 
Officer — his 
powers. 


Holland (Art. 3 ) that provinces and oommnnes may be united or divided or 
their boundaries altered only hy law. Arts. S2 and 83 of the Spanish constitu- 
tion seem to assume the integrity of provinces and towns. Art. 74 of the 
Italian Statuto provides that communal and provincial institutions and their 
boundaries shall be regulated by law. The Hungarian constitution seems 
equaEy jealous of the integrity Of its county organisation (Art. 26). The 
constitutions of Chile (Ari 113 etc.) and Brazile Art 68) exhibit special 
' solicitude to assure autonomy to their municipalities whilst that of Portugal 
guarantees a council to each commune. ^Tiocal Patriotism’’ certainly And® 
much meoymgement outside India, 

'Hadwi-'PoweE, .l4aud pp, 

; ^ ^ (e)' I^porti WQ% J 
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of pCuty pr3awaiit propra tur*:. lie like^^isC; in rao^L Pioviiices^ 
foiic^^riiod with rise nd|iirlic{itieii of di-'piiic=? barweeu landlords 
and tenants miA also with the rKlniinistiration of estates taken 
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under the inaingomont of the Conrt of Wards. He lias to 
keep a carcfil watch o\cr the general ciiciimstaiices of his 
Distnetj and m times of laimne oi severe agricultural distress, 
he IS responsible for the adininistrarLiu of relief and oilier 
remedial measures. He also dt*als \uth the grant of loans 
to agricnltari^tSj and the pieparatioii of agiicultiiral and 
ut Iiei statistics, and he has a general control over the -working 
of the Forest Department in his district in so far as this tou- 
ches on matters atfecting the economic or othi r interests of the 
peipple. It IS his duty to guide and control the woikiog of 
the Sfnmcipalities, and he is often the actual Cliairraan or 
presiding Otiicer of one or more of these. He usually, also, 
presides over the District Board which, with the aid of subordi- 
nate local boards whore such exist, maintains roads^ schools 
and dispensaries, and deals with vaccmatioii and sanitary 
improvement, in rural areas. Finally, he has to furnish 
information on all important occurrences m the District and 
he IS called upon to advise on any general schemes affecting 
it which may be under consideration.” Finally, “ as District 
Magistrate he is responsible for all matters affecting the peace 
of the District, and exercises a general supervision over tho 
local police officers, while he controls the working of subordi- 
nate criminal courts, and he has himself a certain amount of 
original and appellate magisterial work ” (a). When it is 
remembered that “all his most important duties are strictly 
regulated either by law or by rules laid down by the Govern- 
ment^' (b)^ and that on the other hand he is under no obligation 
to consult any '^Prefectural Council/’ tho analogy with the 
French Prefect ceases to be applicable. In fact he never was 
built on the French model. Originally he was supposed to 
represent that concentration of all authority, judicial^ 
magisterial and fiscal, which, it was assumed, made the most 


(4) Sxperfmcafcs gre being made in soul© districts la Bengal to relievo 
Bistoct OfSeers of Judicial work by appointing AddlliOnal BMriet Magistrates 
to whom exeltfeively assigned trial of erfesmel casrt. 

(b) Sfe^hey, Irffc Mminlnkatoa wd fMtd, Wifion, 
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success £iil adiiiinistralor m the Moghul regiuie. But English 
ptiblio law lias '‘regulated’' him out of recognition;, and ho 
IS more like a maguified English Ju«!tico of the Peace a« he 
was 111 th(‘ beginning of the 19th contuiy than the French 
Prefect of the same period. The present demand for deceii- 
tialisation would have been pointless had ho been, aside from 
being an official, at all like the French Prefect. The recom- 
mendations of the Decentralisation Commission^ if accepted, 
would have made the resemblance to the French Prefect not 
as he isj but as he was in 1800 A.D., somewhat nearer. 

41. Each District is usually split up into a number of 
Subdivisions which aie in charge* either of junior officers of 
the Indian Civil Service or of officers of the "Provinciar' 
Service. The functions of these Subdivisional Officers^ who are 
Magistrates as well as revenue and executive functionaries, 
vary in different Provinces, They are most developed in 
Madras and Bombay, where the Sub-Divisional Officer exercises 
within his own charge most of the functions of a Collector, 
subject to supervision by an appeal to the latter (a), 

42. Save in Bengal and Bihar and Orissa, there are 
smaller sub-district units, styled Taluks or Tahsils, administered 
by Tahsildars who belong to the ' Subordinate” service. These 
officials are^ in general, under the immediate control of the 
Sub -Divisional Officer where there is one and they and their 
assistants (deputy or naib tashildars, revenue inspectors, kanan- 
goes etc.) are in direct relations with the cultivators and 
the village officials (b). They too exercise in varying pro- 
portions both revenue and magisterial functions (c). 

43. The Divisional Gommissionership when first created 
(1829-33) was intended to fill in the Division the same, if 
not a more important place than, the Collector-Magistrate 
does m his District. Bat owing to a combination of circum- 
stances, his powers have suffered serious diminution, though 
it may be (as the Eeporfc of the Decentralisation Commission 
holds) an exaggeration to say that he has been reduced to 
the position merely of a channel of communication between 
the District Officer and the Government, He does exercise 

(a) lieceiakalisatiaii Comittwioa’B Bepott^ p. JS. 

■ ( 0 ) 


Sab"Di\K 

pions. 


Taluks and 
Tahsils. 


The Divi- 
sional Com- 
missioner. 



184. 


OEGAXISATION Of LOCAI, AUTHORITIES, [LeC. VII. 


functions 
as a veto 11 1" 
authority. 


Discretionary 
powers legu- 
late<l by 
rules an<l 
standing 
orders. 


Municipali- 
ties and 
Eural Boards, 


Small finan- 
cial resources 
of Collectors 
and Oommis- 
slonem 


a large amount of supervision and control over the revenue 
administration, and should the locomniendaiioiis of the Decen- 
tralisation Commission be earned into effect^ he will be 
able to exercise a kind of suspensue veto over the acts of 
the District Officers and others serving in the locality under 
specialised departments. The creation of specialised depart- 
ments controlled directly from the Provincial head-qiiarteis 
is stated by the Commission to be one of the causes winch 
in recent decades have reduced the powers of the Commissioners 
and Collectors, Cut the principal factor which has operated 
to limit the exten'aive prefectorial anbhority of these officers 
(as also indeed that of the District Officers) is the pecu- 
liarly English habit transplanted into India of ‘^codifying 
into acts, rules or standing orders matters which in old times 
had been left to the discretion of individual officers'’ (a). 

44. Of recent years, the foundations have been laid in 
India of two now administrative units for local government 
purposes built on European models, viz: the Municipalities 
and the Eural Boards, The former naturally have a more 
advanced representative organisation than the latter and 
whilst virtually (b) every District has a right to be 


(a) Cha Xll & XIII Though the discretionary authority left to 

the Commissioners and District Officers may, iiispifce of these restrictions, 
be extensive, their essentially anbordinate character and the artificial nature 
of their local jurisdictions are conclusively demonstrated by their extremely 
restricted financial freedom. They have, of course, no local taxing power— 
that belongs to the Municipal and Rural boards and exists for the special 
purposes of these boards. The following extract from the Decentralisation 
Commission’s Report, p. 17^, may be left to speak for itself. In Bengal 
of late years, the Commissioners have been given allotments of about Rs, 
10^000, per annum from which they can make grants at their discretion, direct 
ojr through Collectors, for purposes of a publio nature, or to remedy small 
defects brought to their notice in the 'ooume of their tours, Grants of this sort 
00 ^ be applied to giving some special assisianee to deMrving locml object®* 
The late DieuteWt Goysmor of Bengal,.,j.,poinfe« out that the poatipn of 
dlitriol oficow Ip financial matters is at present amomalous^ their powers 
being exctadingly small in oompadson with their functions and rMpteaibfti- 
ilml* The Ck^mBiWon recommends that the funds given to' the Oommis- 
aiopers im these purpom liiouM b© «‘tege enough to wmhU them to dia^ 
ttdbute citte dteracfcer to thA Oolkctm^ and to ^ he»p M them own 
hand i r««rve,fot direct outlay by 4hem«lv« and tint grimts should 

notWsub|tef?tod»tidW|»dih’*' ' , ^ ^ ^ 

.|b)' In pi f»i 
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iiicorporaied into a Eiiral Board (for experimental purposes 
at least ), the conferment of municipal lights on towns 
(outside the three Presidency cities) is in the gift of the Local 
Governments, subject to their fulfilling certain leqiiirements 
as to population which must be shown to be in large proportions 
non-agncnltuial Every Municipal Act (other than those 
governing the Presidency cities) piovides for contingencies m 
which the powers and pioperties of the Municipality may be 
taken over by Government and exercised by it directly through 
its owm agents, The city governments of the three Presidency 
towns only may not be extinguished in this fashion, but these 
equally with the others are subject to varying degrees of outside 
control on the part of the Local Government resembling those 
possessed by the Local Government Board m England over 
Rural (not Municipal) boards. Bub outside the Presidency 
towns, the Mnnicipalities are, according to commonly accepted 
opinion, ‘'constantly kept in financial leading strings” and in 
effect exercise very little independent authority. Of the Rural 
Boards, the Decentralisation Commission's Report, at p. 269 
endorses the familiar criticism that they have ‘‘practically 
become a department of Government administration ; their 
work is done by the official element within the boards them- 
selves or by the Government departments at the Board’s 
expense. Their proceedings are subjected to excessive outside 
control”. The Commission appear also to endorse the charge 
that the rural boards are starved in the matter of resources. 

45. Besides the Municipal and Rural Boards, there are, in 
the United Provinces, Bombay, the Punjab and Burma, “noti- 
fied areas” i. e., towns which are not fit for full municipal 
institutions, to which only portions of the Municipal Acts are 
applied and whose affairs are administered by nominated 
Committees. 

46. From the above account it appears that the Indian 
local organisation as a whole is qualitatively inferior to that 


ProviKce where the scheme of an m<3ependent board for an area smaller than 
a Distriot had been tried and there were no Distriet Councils tokettle matters 
of common interest. In all other Provinces, the system adopted was that of 
controlling District Boards with Subordinate Btih-district Boards. In MadrM 
and thp revenue subdivision was oh<mn as the jurisdictional unit |<^ 

these i^oard% whilst injOthehBrovincesSI;h& unit was the Talfte 
to Bicen.tra|ti&aM,«m fSoisiniisislon’s Ml* 
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of England on tlie oiv* hand and of France and Germany on 
the other. The Indian local anthonties aie iioithei decen- 
tralised (a) as in Engkaid and Piu.'sSi.a. nor dcconccnt.iated ns 
in France and PruSaU. They aie numerous and superficially 
exhibit a remaikable lescmblance to the local authorities oi 
Continental Europe. But they appear io exist only to per- 
form the routine business of Goveiniiicnt m the routine naiy. 
For anything lying outside, each authority appears to exist 
only for tht^ pimpose ot vetoing the others. Th*^ lesiiltis 
absence of local initiative, an<b unless the impulse ^omes from 
above and in a sufficiently strong curieiit to oiercome local 
inertia^ stagnation. An institution htue and there may for a 
time be galvanised into life by personal initiative woiking 
against the system, but not o\\ingtoit. To compare the 
Indian Distuct oiganisation with the Prefectinal organisation 
of France appears to me to bt‘ singularly mappropiiato. 

47, There seems^ however, to be a growing determination 
to solve the problem of Indian local administration by leviving 
the ancient village organisation, under official auspices, so that 
what natural local life and patriotism there still may be in the 
villages may be enlisted in its favour. It is also proposed to 
infuse new life into the existing rural institutions by endowing 
A forewte. them with larger responsibilities, financial and otherwise, and 
making more real the element of popular control now existing 
only in name. We are evidently on the threshold of very 
large experiments in rebuilding the local administration of 
India (b). A thorough reconstruction undertaken in a spirit 
almost of bold adventure, such as we know had accompanied 
the launching of the Prussian scheme of local self-government, 
is needed to pull tho local adminstration of India out of the 
rut of official liatlossness into which it has apparently fallen. 

{*) I lattsti point oat that in Indian official literature and m the Ee|H 3 rt of 
the Decenteal&alioa Cknnmission itself, the word ‘‘decentmhsafcion” 10 almost 
InrariaWy n^od to mean **deconcentratioa*" It would he to 

«i«ine use of the word to im|»ly the exercise of publlo administrative 
InmetlottS hy neii*K>ffioiid ■teowy agenmes onlj. ' ' - 

lb) See paras, 48^5^, ' , >' 



LECTURE VIIL 

LOCAL AUTHORITIES IN RELATION TO 
CENTRAL CONTROL (a). 

1. Fioiii the above survey o£ typical forms of local orga- 
nisation, I sought, by an effort of abstraction, to keep out 
as far as was pobSible^ all references to the central organisa- 
tion and central control. But this was only for convenience 
of presentation, and I am not sorry, as I look over the pre- 
vious pages, to find that this element refused to be suppressed 
and persisted m showing itself at every turn. It does not 
certainly promote one’s appreciation of an institution if the 
most important part of it is always kept in the back ground. 
In Unitary Governments, central control and local government 
form parts of one organism. One may proceed to study its 
structure from the base upward or the process may be reversed. 
But it would be wise perhaps to combine both piocedures. At 
any rate, that is the plan I am going to follow in regard to the 
present topic. In the last lecture I followed the first mentioned 
process, and that led me to discover that there are two types 
of central control exercised over local authorities — one predo-; 
minantly legislative and the other predominantly administrative | 
— both being combined in fairly oven proportions in India, j 
I shall now proceed to study that control from ujiwards. 

2. But before I do that, I have to point out that central 
control may extend beyond the boundaries of a Unitary State, 
the local organisation within which only formed the subject 
of my enquiry in the previous lecture. There may be States 
possessing colonies more or less loosely bound with the 
central organisation, and there may be a central federal 
organisation imposed on a number of Unitary States. This 
inquiry from the top will therefore necessarily spread over a 
much wider field than the inquiry in the reverse direction 
’which I have just concluded. 


8* 1 must also make myself clear as to another mattet 
wMeh repeatedly came into evidehoe in the course of that en-- 
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i|iiiry, I had iiiuni than onf’<* to refer to what is ^spoken of as busi- 
ness of central inten^sr as distinguished fiom business of local 
interest. Are these really as clearly and inheiently separated as 
this distinction seems to imply ^ What, in other words, are 
the matters hich by universal assent my be labelled ^locaF^ 
and what ^^ceiitraF' 


Mo kard and 
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4. The iii(|tury into which I am about to enter will, I hope, 
demon&trate that theie is no universally accepted method of 
distributing local and ceiitial functions. The di^trlbutIon 
should in each case be dictated by considerations of sound 
policy and practical convenience combined. In point of fact, 
however^ until less than a hundred years ago, the Central 
Government m no country appears to have normally thought 
of establishing autonomous local authorities and endowing them 
With any part of its powers, unless driven thereto by necessity 
or otherwise than as a matter of individual bargaining. Its 
adoption as 9 principle of good government is a very recent 
acquisition of political science. The lesson moreover has as 
yet been so ill-learned that it is a common occurrence to find 
the same government simultaneously accepting and rejecting 
it for different local areas. Even when the principle has 
been accepted, the devolution of authority has been circumspect 
or therwiso according to the degree of nervousness felt by the 
central authority over its acts of renunciation. To put it in 
the form of a paradox, the widest powers of self-government 
are often enjoyed by those local units in who^e favour there 
has been no devolution of authority — in other words where 
independent local units have come together and established a 
central federal government. In these cases the grant of 
authority has really been to the Central Government by the 
local units and is in consequence quite liberal to the grantors. 
So much for the motivea which determine the devolution of 
local authority and the manner of its distribution condi- 
tioned thereby. 


of 

devu- 

lawtt 


' 5* I shall start with instances of the lafg«l delegation 
of internal authority by the central to Ipcid autta^orikes^ It 
w quite possible to conceive of an armngemenl ; under which 
all authority in any way aff^ting a 'parfeioplar locality 
delegate without rwr?e k>4lo the eenti^l 
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may affect that locality and others equally and -v, hich may 
appear not to admit of division and distrihutioii amongst 
circumscribed local units. The powers possessed by the Seif- Self-gcnern« 
governing colonies within the Biitish Empire are perhaps as Slush 
near an approximation to this condition as is conceivable, 

The delegation of authority to these colonies is ‘TeudaF’ in 
character, using that term m the somewhat wide sense which 
in previous lectures I have assigned to it. Like all feudal 
delegations, they have been made only because a more restric- 
ted delegation has been rendered impossible by circumstances. 

Students of English colonial history are aware that fche imprac- 
ticability o£ governing far away settlements, carrying with 
them in their new habitat the habits and free institutions of 
the Mother Country against the wishes of their inhabitants, 
directly from a bureau located in London was not borne home 
to English politicians even by the loss of the American colo- 
nies^ and, for more than half a century following this events 
the attempt to govern the colonies from London was persisted 
in with what appears to the more enlightened opinion of 
the present day to be perverse obstinacy. That opinion, 
however, it is of importance to note, is of quite recent origin 
and had its inception m the celebrated Canadian despatch of 
Lord Durham, As to whether, without that despatch, the new l^r- 
departure in English colonial policy would have been made patch— as 
at all, it IS unnecessary to speculate at this date. Personally, 

I think it was part o£ a more general movement affecting education, 
opinion in the domestic as well as in the foreign and colonial 
politics of Great Britain, But the value of the despatch, as 
an instrument o£ political education, on the policy of granting 
self-governing institutions wherever the circumstances seem 
to justify it, is unquestionable. 


6. But one may easily exaggerate the extent to which this 
education has made progress in the field of British politics. 
It has hardly made any outside it. That tfie desire to main- 
tain central control wherever it is possible to maintain it is 
still very strong within the British Empire is illustrated by 
the fact that whilst complete self-government was granted to 
distant South Africa ’ within a decade of the Boer relbeliioii> 
the exjpedienay o£ gr^hing a emaller , measure of ,autpiiothy,,fee 
Ireland is still .being vigorously debated; , 
recently idea, of to I 
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divided IiiJia re;:^ rded as as iiiucli oiit-^ide the pale 
of practical publics as the grant of suailar iiistitntioiis to the 
most baclci,\arcl of Britidi (Jrowii culunies. 


7, EcEure leaving this tuple concorniiiu the policv of 
granting aiiloiioiaou.- organisation^ to local divisions Aithin 
the British Empire it is rlesiraliie to note the iitccssary liiiiita“ 
tiuns by -which such giants imist often be circumscribed in 
the intereht of good government, Grau>s of f^oiapleU^ self- 
governnieiit are, as I ha\e said, teiidal in character and 
carry with them the inherent weaknesses of all feudal 
delegations. It is now fully recognised that the foices which at 
this moment bind the Self-governing Eiitisli colonies to 
the Mother Country are those of sentiment and self- 
int(*rest only. It may be safe to assume that no Govern- 
ment would have permitted the allegiance of its territorial 
units to hang on such slender threads, if stronger bonds, accept- 
able to the colonics and enforceable by the Central Govern- 
ment, could possibly have been devised. It certainly does 
not promote good government, at any rate for compact territorial 
units in close geographical association, to have complete auto- 
nomy in all matters, and it is instructive to note that the 
progress of self-government in the British colonies has synchro- 
nised with a movement m favour of federation amongst 
geographically compact areas. Such federation can of course 
be attained only by a substantial sacrifice of local autonomy; 
and not only colonies but even independent States which 
happen to be geographically connected, beginning mainly as 
associations for purposes of common defence, have, from 
considerations of sound administration, been carried step by 
step towards true federal unions, involving important restric- 
tions on their local autonomy. The dose neighbourhood o! 
'Ireliuid to England itself places important limitations on her 
deniands’ for self-governmenti the soundness of which is 
admiltfed by 'her most advanced patriots. Other condition% 
teidi« '‘iioie of noighbourhood^ may impose other Ibailationi* 
'.atd ei:tent of any grant of loc»l iHttiwnomy 
^to dependencias must in every cw€’ determined 

fby ae peeniiar :^di;tions the eounlry lo modify, 

I'in its applicalidn the priBciple oth©r#i^ ml^tfelionable 
.li&e higle^'tedi mi tie geat-ef 
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8» Putting aside eases of federations (and the British In Unitaiy 
Colonial Empire is really an inchoate fod'^ration of fa) uency\mtil 

possessing varying degrees of internal sovereignty), and turn- 
ing now to what may be seen within the limits of Unitary centralisa- 
States, the tendency until lecently was indubitably towards 
over-centialisation wdierever the Central Government had 
succeeded in attaining a position of pre-eminence over the 
other elements of the State. That it was necessary in Western 
Europe for the purpose of counteiacting the disruptive paiti- 
ciilarism of fiefs and cities is one of the acc<ipted facts of 
history. It was certainly less thorough in its opeiation out- 
side Western Europe, where (as in Sweden and Alussalman 
India) it failed to reach and absorb the village communities, 
but the highest limits of centialisation were reached in those 1 
countries wdiere the monarchy developed a strong-willed, scien- 
tific and conscientious biireaucracv as the instrument of its mstra- 

^ merit or cen- 

will. This happened in Rome under the Emperors and in trahsatiou— 
post-Medieval France. The natural tendency of all Unitary burScracy, 
Governments m the past appears from, history to have been 
to reduce all self-governing associations into unrelated indi- 
viduals except m so far as they might serve the purposes 
of the State. The Roman Government tolerated the city 
governments only because and m so far as they guaranteed the 
security of the taxes. In Medieval Europe, towns were tole- 
rated as self-governing units because they refused to submit 
on any other term. No city charter was ever a free gift from 
the lord. It meant a compromise, preceded always by a 
struggle^ or at best a method of raising revenue. As it was, 
the charters proved but weak barriers against the waxing 
powers of the monarchy. 

; 9. The form of government in which a State whose The bureau- 

primary object IS 'Ho hold the country” (b) naturally embodies 
itself is a hierarchically ordered bureaucracy. Administrative Ewpe. 
control of the lower by higher officials leading ultimately up 
to the highest executive is snffioient to impart coherence to 


" A variety of schefu® of real fedemtxou is feeing discussed at tte 
iwomeul. Mt» Lionel CurWs, ‘^!F'roblein of Oommonwealtffe’' 'pute tfee 
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tlie organisation. Bureaucracy emphatically repels lay inter- 
ference in public affairs. It seeks to retain the issue o! 
administrative ordinances in its own hand and does not suffer 
political and public acts of officials to be examined by ordinary 
courts of law according to prevailing notions of justice and 
fair dealing — and reasons of State’" are with it matters of 
paramount importance before w'hich every other consideration 
moral or material must be made to give way. This form 
of government made great progress on the Continent of Europe 
where monarchy Anally triumphed over the ^'estates/' 

10. In England alone bureaucracy failed to develope on 
normal lines. There the representatives of the boroughs and 
counties, whom the King called together for ^^dvice and 
counsel,” ne\cr lot go their hold on supply and used it to such 
good purpose that, in the reign of Edward III, the King had, 
at the instance of the Commons^ virtually to abolish bureau- 
cracy by replacing his professional officials^ the Sheriffs, by 
unpaid Justices of the Peace appointed locally to carry on 
the administration of the counties. The Justices of the Peace 
had to be appointed from the local gentry, the very class to 
which the Commons belonged and who alone could serve 
without compensation. Bureaucracy no doubt was replaced 
by squirearchy,” but the administration was completely 
decentralised. The two organs of central control which re- 
mained to operate in the localites were, first, the Eoyal courts 
and, secondly, the King in Parliament Administrative con- 
trol over the Justices of the Peace continued in theory to 
reside in the Privy Council and was to become active for a 
time on the only occasion m English history when bureaucracy 
in the Continental sense made any progress (a). But the 
Justices of the Peace^ unlike the Sheriffs, were officers created 
by statute (34 Ed. Ill c. 1.) and the normal (and practically 
exclusive) method of controlling them came to be through 
Parlmm-entary statutes which it was left to the Eoyal cxmrte 


(a) Bedlloh Se Hirst, Lceal 0overom€nt In England, Tol I, p, aj. 
The Ttiilm Ki»g« «r»ted new centrally oontroIIe<i’'provliK?ii,i apltorities in 
ite Conneils and Ccwrte of the Korth, Marches of Walw and baaoMler and 
the Clonrt of Exoheqtier the Comtf Palatine of Chester. It was of ooniw 
theConrtof the Star iCiiawihw which exerefaed the greateft fnfeenee on the 
jMtwIitola! adwWaferaliow ,thf» period. All thw^e ' 

the ^ ^ y' > ^ 
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to enforce on the complaint of aggrieved persons. This (from 
the Continental point of view) unusual method of controlling 
the administration was further emphasised later on when the 
Court of Star Chamber was abolished in 1010 (10 Carol I 
c, 10) and exclusive jurisdiction of the Court of King’s 
Bench was substituted for that of the Privy Council (c). 

Thus whether from accident or design or from both combined 
bureaucracy was completely eliminated from England. 

11, I have previously explained how what is called the Necessity of 

^Industrial Revolution’' brought into existence administrative 

problems with which the old machinery controlled indirectly control felt 
^ after the In- 

by the legislature and law courts failed to cope, and the du^jtnalRe- 

necessity of establishing some form of central control was 

driven home into the minds of the members of the reformed 

House of Commons in 1834 by the report of the Poor Law 

Commissioners of that year. The deficiency has since been The control 

supplied but without establishing a bureaucracy and without bureaucratic, 

materially departing from the normal mode of regulating the tent with 

working of public authorities by legislation. This, however, . 

> government. 

it has been possible to accomplish only by recreating a new 
organ which, highly unwelcome to Government in its earlier 
days, it has now become its settled policy to establish and 
foster. It is a policy which to-day is by no means the exclusive ‘ 
policy of the British Government, nor is it confined to the 
sphere of local self-government There is a growing belief 
in the value of genuine self-government through representative 
councils as an instrument of good government in the sphere 
as well of colonial and local as of central government. The 
conversion of modern governments to this new creed can hard- 
ly yet be said to be complete in all three spheres and progress 
towards it in some governments has been slower than in others. 

But in the sphere of local government proper at any rate there 
seems to be no reason for doubting that it is as thorough as it 
is universal. 


^ 12. It is not easy to determine all the causes that have 

contributed to the dissemination of this new creed. The 
prime factor has no doubt been the growth of democr«|jy^ 
It was but, natural that the power which obtained bontol; 
oye^ ^ tib ^Centr^l geyernmeht^ sliouW , not , like to\ >. 
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howevor operated m difi’erent degrees and with unequal 
celerity in different countries and in some was wlioliy fore- 
stalled by others. In tVance^ the estahlishiiient of couiiniinai 
self-goyernment formed one of the oardmal principles oE the 
Eevolntion of 1789, In Englanth it took something like half 
a century for democracy to translate itself into representative 
institutions in the counties, though o\\ing to circumstances of 
an emergent character it came moie < quickly into the boroughs. 
In Germany, the grant of local self-governinent to towns and 
communes lias preceded the advent of democracy in the cen- 
tral government. 

13. In every countify outside England, it was the demons- 
trated failure of bureaucracy unassociated with popular control 
to govern the country in the interest of the nation that pointed 
to local self-goveinment as the true solution of the problem of 
local government. In France, it was the shameful neglect of 
the interest of the common people in towns and communes by 
the agents of Government and the selfish exploitation of the 
resources of the localities to bolster up the extravagance of the 
Court and the nobility which brought on the Revolution. 
In Germany, State after State fell before the march of 
Napoleons’s democratic army, and even the military power of 
Prussia built up by the life-long devotion of generations of 
Kings crumbled before it. Not a single private German 
subject started up to stop the invaders. The fact is that in a 
thoroughly bureaucratised State the work of Government is 
so completely monopolised by the officials and so thoroughly 
are the interests of the ruled separated from those of the 
ruling body, that the former cease to take any interest in the 
affairs, of the Governmentj and no mkfortime however great 
which may overtake the Government suffices to rouse the 
' ^trioMc inaiincts of the j^ople to its support. German 
naiionalten was not the enrealion of German bureaucrsicy, ^ tt 
was profoked' and called into life^ by the arroganceof Nap^eon. 
B«t officiidism, , be it said to ite knew‘'how to 

dse it 'wh^' it- »me. After the debacle of d'ena' atl Awrstadk 
^t tbernselv^^ delil^liiy to enlist the,, 
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14 . I£ local self-goTcrEnieni suggested itself to tlie 
reformers on the Conbmuat of Europe as an autidote to 
bureaucracy, England was led to it by the fear that barcau” England® 
cracy of the Cooiinental type might be coming if she was 
not somehow redeemed from that condition o£ disorganisation 
and drift into which she had fallen owing to the system of 
decentralised squirearchy which had governed her since the time 
of the Plantagenets but which, m the 18th and 19th centuries, 
failed to take account of, still less to lead, that Industrial 
Revolution'' by which the very appearance of the country was 
altered out of recognition. 

15. The Report of the Royal Commission appointed 
by the reformed Parliament of 1832 to enquire into the Poor law ad- 
administration of the Poor law disclosed grave abuses which demonstrates 
on the one hand was degrading and demoralising the work- 
ing classes at the same time that it brought the well-to-do 
classes to the verge of bankruptcy. These results were conclu- 
sively shown as being directly attributable to the ignorance 
and incompetence of the Justices of the Peace. Any other 
nation than the English would have, in 'similar situations, 
struck at the root of the entire institution of the J ustices of 
the Peace. But with characteristic conservatism the English 
Parliament proceeded to reform the Poor law administration 
only. The Report of the Commissioners had clearly demon- 
strated the necessity of establishing a controlling executive 
authority at the centre to guide the local authorities, and, 
if necessary, to keep them up to the mark by compulsion. 

Such an authority was so foreign to English ideas and had 
such a Continental appearance about it that people could be 
persuaded to accept it only on condition that the local autho- 
rity itself was converted into a locally elected representative 
council and the control of the central authority made to savour 
as little as pos$ible of Continental administration by being 
made lairgely '^outside'' and ‘indirect The Justices of the ^ 

Peace were not abolished Ibut were made ex-ofiScio guardians 
along with those elected and thus placed in a minority (a). 


(A} I* Will patka|i8 be (Hit of place here to mention that tbe 
.esabtAafl-'to fiie Act of 18311 m^mlsr from 'BontoamV 
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IG. Xeverthcless the powers conferred on ilie central 
authority by tlie Poor Law Act of 1834f are larger than have 
ever been deleg«ited by Pailianient to any executive authority 
exercising power -within Ihe Biitish Isles either before or since. 
The central authority can and do under the Act of 1834 pass 
general orders binding on the Local ITiiions and can also 
issue special orders short only of giving relief in particular 
cases. It seiids out inspectors who not only visit work-houses 
but atteiifl and speak at the sittings o! the guardians. The 
central aiiibority prescribes the qualifications^ duties and 
salaries of the paid officers of the local hoards and these though 
appointed by the guardians may be removed by the central 
authority and cannot be dismissed without its consent There 
are other more indirect ways of eseicismg supervision over 
the local Poor law authorities to be mentioned hereafter. 
But those specified above suffice to show how near a bureau 
in the Continental sense the central board had come to be. 

17, In 1835, the Report of another Commission appointed 
to enquire into the administration of the boroughs revealed 
a state of things only less deplorable than that disclosed by 
the Report of die Poor Law Commission. The Municipal 
Corporation Act of 1835 reorganised the borough corporations 
on a thoroughly democratic basis, An elected Municipal 
Council and paid executive officials -working under the direc- 
tion of the former are features of the borough government 
established by the Act, as they were of the Poor law organisa- 
tion created by the Poor Law Act of 1834 But in two impor- 
tant particulars this Act refused to follow the precedent of 
of the Poor Law Act. The new Act did not provide for a 
central controlling agency. It seemed as if Parliament was 
anxious to recant that particularly obnoxious form of political 
heresy* 

18* The panic caused by the cholera epidemics of 1847 
and 1848 gave a fresh impetus to the movement in favour of 
inaugurating a strong controlling body in the Central Govern* 
ment. , But the powers which the Public Health ilet of 1848 
gave id the General Board of Health were nothing near aa 

paM exicalits, wqr&lBf imdar tbem are all tmtwm kwowed fmm' tfca 
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drastic as those conferred on the Poor Law Oommissioiiers. 
The General Board of Health could pass general and special 
orders only with reference to particular subjects specified m 
the statute. The Inspectors did not participate m the 
councils of the local authorities. Parliament subsequently 
created other central boards to control the action of other 
local authorities created for other local government puqioses, 
but none of them has been endowed with the powers of the 
Poor Law Commissioners. The control which they were 
authorised to exercise was indirect outside control Taking 
the Local Government Board as the typo, its control operates 
in the following ways, vi% (i) a limited power of making 
regulations^ (n) a similarly limited power of issuing orders, 
(ill) power to audit accounts of all authorities (other than 
boroughs), ( iv ) inspection, ( v ) power to demand returns, 
(vi) the requirement that its consent should be taken in respect 
of a variety of local undertakings, and (vii) grants-in-aid which 
imply that the local authorities should satisfy the requirements 
of the central board as a condition for their renewal The 
central authorities in England, it is claimed, act more by 
pursuasion and advice than by commands. 

19. But it would be a mistake to imagine that because 
the English Parliament prefers to carry on local government 
through popularly elected bodies rather than by paid ofiScial 
agents, that being in its view the only means of keeping 
the inroads of ofiSicialism in check, that therefore it also favours 
local autonomy. The deficiency in the matter of administrative 
control is more than made good by statutory regulations going 
into the minutest details. Recently the increase in volume 
of its legislative work has led Parliament to frame such 
statutes with less amplitude of details, and Ministers have in 
such cases been authorised to fill up the gaps so left by 
administrative ordinances and orders. Whenever this has 
been the case, the executive from sheer national habit have 
proceeded to make good the omission with truly Parliamen- 
tary minuteness. The local authorities in England have thus 
to work cribbed, cabined and confined” within a variety of 
laws, rules and standing "orders. Municipal administration in 

England, and still more in America, (a), is, it is therefere 
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allegcfi^ so inucli more backward tlian it is on the Confeineiifc 
of Europe because of the maaj unnecessary limitations imposed 
on their fret' action by statutes and standing orders. 

20. On the Continent of Europe, as I have already stated, 
it is not the practice for the Legislature to lay down minute 
regulations for the guidance of the authorities whether in the 
central or in the local governnieuts. Local authorities when 
constituted receive by the very Act of their constitution what- 
ever powers o£ government are left after subtracting there- 
from matters regarded as of central interest. Their competence 
within the sphere of local government is unlimited, but it 
is sujbect to direct administrative control by the higher 
authorities. This interference, less than half a century ago, 
was 111 both France and Germany so excessive as almost to 
reduce the local bodies (very much like what has happened 
in India) to the position of agents to carry out the wishes 
and policies of the central government. Profiting however 
by English example^ the Government of Prussia in the seven- 
ties of the last century and that of France about the same 
time made the local authorities^ in matters which are regarded 
as of local interest only, as independent of central adminis- 
trative control almost as are the local authorities in England, 
for neither the Prefect in France, nor the Governors of Pro- 
vinces in Prussia are now members of the local executive 
committees. They exercise, in the main, outside supervision 
and control and local government in those countries is thus 
as much decentralised to-day as in England. It is on the 
other hand more autonomous than in England and America, 
not being hampered m in the latter country by minute 
statutory and administrative regulations. 


^ 21. is not merely imitation <Hr admiratioa of Enropeaa 

iiwtitations which has led the Government of India to for- 
mnlate ite asheme of local self-government in the Districts 
and Mtpicjpalitia^ already alluded to in the previous leetore. 
EVom Doird Eipn’s Resolution on Local Self-Govsammenl 
of 1883 tie motivea which led to its introidiieti«i may, be 
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gathered to have been (i) to relieve Government of the duty 
of attending to matters of purely local interest — a duty which 
the increasing demands upon it in regard to matters of 
general interest made it impossible for it to fulfil %vith elft- 
cienej or even with proper knowledge of local needs — to the 
consequent detriment and neglect of local interests, (ii) to 
enlist local intelligence and local knowledge in local service 
and to create local interest m such service, by handing over 
the responsibility for its performance to more or less repre- 
sentative local councils thus indirectly afiordmg an opportunity 
of political education to the people of India — a desideratum 

expressly formulated in the Resolution. The fact that much ^ 

Its present 

of this work of local supervision was to be honorary was also defeotb. 
not without its attraction to a Government which is often 
charged with being more expensive than the circumstances 
of the country fairly permit. The expenment, it is generally 
believed, has not had a fair trial and we are probably about 
to enter upon an era of vigorous local self-government in 
rural areas, based on the natural Indian local unit of the 
village. The system as it stands suffers from the defects of ; 
both the English and Continental systems. The local bodies 
in India are on the one hand more minutely regulated by 
statutes and standing orders than are their English proto- 
types. They are on the other hand more completely under 
“official leading string” than are French and German local 
bodies. They suffer moreover from the additional drawback 
of inadequacy of resources. Everywhere in India local service 
is starved in the interest of general service. 

22. I have now concluded my survey of local organisation 
in its smaller circumscriptions from both the points of view 
mentioned at the opening of this lecture, viz; from the bottom 
upwards (as I h^d done in the previous lecture) and again from 
the top. That survey however will not be complete without 
some further observations of A geueral character suggested by 
flie materials passed under reriew^ 


First, if is ^ effeetively 
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Eesoliition) be "so liiaiicd in arecO* as to en^'^iire botli local 
knowledge and local interest on the part of the members'^ 
But the smaller tho arra, the narrower the functions the local 
bodies will be asked to discharge, for matters afiecting several 
neigbourmg local areas in common will have to be excluded 
from the scope of each of the^e bodies. The matters thus 
excluded may yet be matters of not sufficient general interest 
to be taktm up by the Central Government It is accordingly 
usual to find larger local eircumscriptiun>, which too according 
to principles herem-before enunciated, must be handed over 
to elected councils. But wheie is this operation to stop ? 
The answer to this, as to most political questions, is to be found 
not in theory but m expeiience. In all countries, towns 
generally admit of being treated for local government purposes 
as self-contained units, but m rural areas it is usual to find 
two and sometimes three concentric sdf-governing areas one 
within the other. In England there are Parishes, Districts 
and Counties for local government purposes. In India we 
have Local and District Boards ; on the Continent of Europe 
in Prance, Communes and Departments, and in Purssia, ^ 
Communes, Oiicles and Provinces, and in the Netherlands 
Countries, Communes and Provinces. There is a real danger 
in confining ^ocal patriotism within very narrow limits. 
People of every locality must be taught to entertain wider 
outlooks and to take interest not merely in the affairs of the 
small local areas of these towns and villages^ or even of their 
districts, but in those of their country as a whole. A County or 
a Department may suffice as the largest local government 
unit in England and France. But wider areas have to be 
taken into account in countries spread over larger territories. 

In India, as already stated, a larger area than a District (e. g. 
Division) has been created in every Province other than Madras 
for central government purposes. Whether these should be 
constituted into units for local Government purposes must 
depend, 1 say again* not on abstract theoretical but practical 
considerarions. Pruwia has a provincial local organisation above 
the County* but this may be the outcome mum of tradition 
than of administrative necessity* One thing however seems 
dw# ’ In ordet thfd local patriotism may ’degenerate into 
narrow parc^hialmhii ' ptnple of , all'locatili^ must be ’ 

. ^ parricipat© in the,'-; ■ of .&o'cotiiitry # & if|i A ' 



LOCAI. AUTnOEITIES & CENTKAE CO^sTHOL, 


201 


To put the matter in the form of a paradox, the Central 
Government itself must be commnnalised. Small local conncik 
controlling purely local services may be good enough^ but to 
be really beneficial, they must be capped by a fully representa- 
tive central legislature, a legislature which every person in 
every locality must feel he has helped in returning, and one 
which must possess sufficient control over the central executive 
to enable the people of all localities to feel that the Government 
is theirs. If national partriotism is an asset of any value to 
a Government the way to it lies in mating the Central Govern- 
ment itself national, A Government remaining and operating 
ab extra and not drawing its life and purposes from the people, 
however benevolent and farseeing it may be, cannot hope to 
enlist the latter’s patriotism in its favour. At moments of 
trial, its appeals to the people will often meet with inadequate 
response. Small local units created for local government pur- 
poses and not taught to look higher may even prove the worst 
agents of obstruction to the aims and purposes of the Central 
Government, 

24, Secondly, with reference to the motives which have 
led modern governments to substitute, in the place of direct 
official control, the control of elected representative bodies (aj, 
it is necessary to say that no institution is redeemed only by 

excellence of the motives which lead to its creation. All 
representative institutions have to justify themselves by results. 
These again must depend on their 'personnel. Whether repre- 
sentative councils should prove good or bad substitutes for 
the bfficials they displace, depends therefore ultimately on^ 
what kind of men are elected on these bodies. The election J 
laws thus coiBtitute the life-blood of these bodies, A govern- 1 
ment irhieh has made up its mind to give its subjects self- 
govemihg ii^tations m trial may make mr mar their future 
the lei^iw laws which are to determine the permrimA^ 
o| the selftgoirerBing bodies* Where, as in England, the 
popn¥tiim is homoftoeous in sentini«t as^ well as in, interest* 
©lection baaed on nminbers perhaps suffit^ (b). Whether 

a , 
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tlio electors and candidates should possess property, residence 
or other r|iialifications may also require consideration, Where 
the electorate is ilniderl into conflicting chsses and interests^ 
it may bo a quest ion whether represonf-aiioii slioiilJ be given 
to sepaiate interests or whether fui the sake of unity of 
counsel siieli conflicts shouhl on the whole be ignored. Difte- 
rent goiernmciits have sought to solve those questions in 
different A\ays, depending as often upon prejudice as upon 
considerations of sound policy. Besides, the whole matter ih 
still so wholly in the expcTiiucntal stage^ that no general 
conclusions of any yalue are likely to follow from a tabulation 
of the various methods of election prevalent in different coun- 
tries* In recent years, a vast amount of literature has accumu- 
lated bearing on the questions of the relative merits of direct 
and indirect election, of the propriety of permitting represen- 
tation of minorities and proportional representation, of voting 
on single and general tickets, of plural, limited and cumulative 
voting, of manhood and woman suffrage, of what should be 
the limits of an ideal election district, and of the periods for 
re-election. They raise problems upon which as yet no general 
agreement has been reached. In the absence of reliable con- 
clusions of a general nature, a comparative study of election 
laws will certainly not be promoted by merely registering 
such facts as that woman soflfrage has been established by 
law in Norway and New Zealand, that proportional representa- 
tion of a very complicated character adopted by the law of 
Belgium has or has not produced the expected consequences, 
that the three class system of representation of Prussia 
which is reprobated in Anglo-Saxon countries seems to 
serve the present reqqjirements of that country well enough, 
that manhood suffrage exists in France and has made greater 
progress in some of the English Colonies than in the Mother 
Country, that that country has not yet made up its mind on 
the question of plural voting, that Franoe^s allegiance to the 
principle of manhood suffrage is modified ii its app}<»lion in 
some of her colonies to quite the same extent m it it modified 
in Prussia by the application of the three*cl« system of 
indirect election, and that from being repr^enlatives of the 
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vvhole country and free agents, the persons returned to re- 
preseniative councils are tending to bticome the mandatories 
of the electors ^\ho ha¥e returned them, at any rate in England 
and the United States (a)« 

(a) For an up tu-date treatment of the whole sii]>j6ct within a limited 
compass, see earner’s Introduction to Political Science, Cli. XIV, I am the 
less disposed to generalise on this subject because loohing at the electioneering 
pi ocess as it is practised m England and Ameiica, as an outsider, I cannot 
help feeling that it has largely become at its best a matter of “hypnotising 
the electorate by every manner of suggestion,” and at its worst, a matter “of 
its manipulation by greatei interebts for their own ends”. I have no doubt that 
government by party ‘caucus’es is better than go% ernmont by a full-blooded 
bureaucracy, except where the former are organised (as they appear to be caucuses, 
to day m the American States and as they certainly were m Portugal before 
the Republican revolution ) for purposes of “spoils”. But if democracy has no 
better means to offer for its fulfilment than caucuses, it will, I apprehend, not 
be long befoie it ceases to be an inspiring ideal. (See Bryce, American Common- 
wealth, Ch. LIV and Ogg’s Governments of Europe, Portugal, para, 699. 

Certain inferences, however, of a negative character drawn from the 
expeiiences of French colonial administration by Mr, Beinsch in his “Colo- Evils of a 
dial Government” may be of interest to Indian students, the only ones I badly cons- 
have found bearing on the question of representation of a White luling Ijyatetnus-' 
minority living in the midst of a large Coloured population. These are ; (i) trated. 
Where, as is the case m some of the French colonies, a minority of Whites 
(who of course have come to the colony only to seek wealth and make their 
fortune as quickly as possible) has secured predominance m the local council, 
representative institutions have been invariably made the instruments of 
shameless abuse. In Cochin China, for instance, “taxes gathered from the 
entire colony were lavishly spent upon the adornment and improvement of 
Saigon, the French town of residence, appropriations made for a hotanical 
garden were diverted and used for city parks, and road building m the interior 
of the colony remained undone in order that splendid drives round the 
capital might be constructed. Officials who showed an inclination to 
interpose objections to this policy of the council had either their salaries 
raised to silence them, or, if too Intractable, found that their recall had been 
successfully requested of the home authorities. Meanwhile, the resources of 
the colony lay without development and the native population lived in increa- 
sing poverty”, (ii) Where, on the other hand, the Coloured majority has 
been given anything like adequate representation* the industrial and commer- 
eial development of the colcaiy is said to be endangered by unfavourable legis- 
lative activity. Mn ^Eeinsch thinks that for suoh colonies a return to absointo 
govewm^iunder the.JingIfeh' Crown colony system would be letter ihmi 
a rejpra^tative system in which there is a decided White or Coloured^majorll^i 
probibItiTo ,m0Um' mM the dislike with, whicl^- 
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25 * Thirdly, as io the disiribiition of fimctioES between 
central and local authorities, I pointed out, at the oiitsetj 
the difficulty of generalising on this matter* The snrvey I 
havejnst concluded must have made it fairly clear that the 
amount of authority delegated generally bears a certain 
proportion to the area of the country which demands self- 
governing institutions. A parish must have fewer powers 
than a district and fewer still than a county, and a county 
cannot be given the full self-government which may be the 
due of a colony, Again, town populations are so peculiarly 
constituted that they generally acquire larger powers than 
the surrounding country. I have also previously noted that 
distance alone may impose such a limitation on central inter- 
ference as a fact as to inevitably bring on a corresponding 
limitation in the theory* Lastly the policy of the central 
government may, as in fact in the last resort it must always 
do, determi ne the amount of power which should be exercised 
by the loca 1 bodies, be they parishes, counties, provinces or 
' colonial governments. 


26* Bearing this in mind, it may be said that not every 
matter which has to be disposed of in the localities is a matter 
ofltKml interest* It may be so organicmlly involved in the 
State as a whole, that its conduct may not be safely left to 
any particular locality. The best general definition I can think 
of is that everything which whether done ill or well will not 
materially affect the well-being of the rest of the Sl»te, how 
often soever repeated, is a matter of local inteiwt, since it 
can be safely left to the Ick^ anthorities* Matters found by 
this test to be of local intei^rfi m^a^y again have to be distributed 
'^brtween larger and smsller avert % a wiodffied a|^licatiba 
. of iim i^tne test But I am ''te 'lidiiil #at no Btete 1^ 
1^1 Mlb^id'this mr any oth^ logic^ tesit ' 

Aff tyteg Aiff te ^tethn^rion of amAorily 

, mfi; rB|^ to 






LOCAL AUTHOPaTIES & CENTRAL CONTROL 


205 


of public heaUh and public charity, would by their nature 
seem to be removed from local control. There is of course 
even then nothing to prevent the Central Government from 
utilising the services of the local authorities as agents for the 
performance of one or more of these services on its behalf. 
And this is done so frequently as often to cause no small 
amount of confusion in determining the boundaries of what 
are matters of local as distinguished from matters of central 
interest. The amount of control which the Central Govern- 
ment exercises over the local authority in any particular 
matter, if very large, may often furnish a conclusive argument 
in favour of treating that matter as one of central interest (a). 
But the absence of such control or the exercise of it in an 
indirect way does not necessarily make it a matter of local 
interest, for it is quite usual for the Central Government in 
some countries as in England to rely entirely on the local 
authorities for the execution of almost all central services. 
From all these considerations, the conclusion, I am afraid, 
is unavoidable, that for any particular locality, those matters 
must be treated as matters of local interest which the State 
chooses to treat as such, 

28. For instance, in England, poor-relief, sanitation, edu- 
cation, highways, oemetries and burial grounds, and police (b) 
are amongst other matters regarded as of local interest. In 
India, the functions of the Rural boards were summarised in 
1909 in the Decentralisation Commission’s Report as being *fthe 
maintenance and improvement of roads and other commumca- 
tdons, education, specially in its primary stages, the up-keep of 
m^cal institutions, vaccination, sanitation, veterinary work, 
the ©onirf^ruotioH and maintenance of markets and rest-houses 
and the charge of pounds and ferries”* They might also be 
called Upon to devote their funds to famine relief and towards 
preventive naei^ures in regard to plague and other epidemics 
entirely daes the authority of local bodies rest on the 
,willof ®he functi^. 

of ^e, Municip^B%§'' s summariped as coufis- 
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Ti>:iih and lie pm i -ion ?.,nrl iiiaintcnaiice of public and munici- 
poi buildings, the preservation of public iiealtli, principally 
with reference 1o provision of raedK'ul reliefj vaccmatioji^ 
sanitation^ drainoge and water supply and measures against 
epideiiiicSj education and famine relief’ (a). The point of ^lew of 
the Prussian administration may be partially illustrated by the 
distribution of functions amongst the contuil and local autho- 
rities in the Government District (which stands between the 
larger unit of the Pro\ince and the smaller one of the Circle^ 
the Government Board (which is wholly official) and the Disirict 
Committee (-which is predominantly lay). The management 
of the domains of the State, of the central taxes and of edu- 
cation (^. e. on its pedagogical side) and the control over the 
churches belong to the former, but the management of police 
matters and the supervision of the subordinate authorities, 
particularly of the local corporations, belong to the latter (b). 

29. The only other observation of a general nature which 
I propose to make upon the present topic is with regard 
to the legal character of the smaller local self-governing units 
which I have just considered. They have almost invariably 
been erected into bodies corporate, the original purpose of 
this step having been everywhere to enable the authorities 
to hold property and to sue on its own account and to be 
sued with regard to such property. The necessary consequence 
of this has been to reduce their association with the State, 
even in those countries where local authorities have been 
normally regarded as public bodies and not assimilated as in 
England to private corporations. These local corporations in 
fact possess in the eye of law the status of "persons'' and 
may be sued on their contracts as also in tort like any private 
subject In systems in which the right to sue the Govern- 
ment (e.g. in England and the IJnited States) is generally 
- denied, this has materially extended the remedies of the subject 
’ for wrobf s oommitted by or on behalf of public authorities (c), 
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LECTURE IX 

ORGANISATION OF CENTRAL CONTROL 
IN THE LOCALITIES. 

1. The discussion in the last lecture made it clear that 
the manner in which power is to be distributed between 
the central and self-governing local authorities, using this 
latter expression in its wxd(3st sense to cover on the one 
hand self-governing colonies^ and parish and communal coun- 
cils on the other, depends so much upon circumstances and 
the will of the Government that it is really not possible to 
generalise on it Of the more or less indirect and (in some 
countries) even direct control which the central authorities 
exercise over self-governing local bodies m matters regarded 
exclusively as of local interest, I have already spoken in the 
last lecture. It is no-w necessary to consider the manner in 
which the Central Government in different systems exercises 
its authority in matters affecting the localities which it chooses 
to retain in its hands. 


2. Looking at the matter from an abstract point of view, 
there appears to be two alternative methods by which the 
Central Government may elect to exercise its authority in 
the localities in matters pertaining to the localities which 
it chooses to retain in its hands. It may rely entirely on 
the self-governing local authorities for the performance of 
central functions^ subject to more or less effective super- 
vision on the part of the central authorities^ or it may perform 
all central functions by officials appointed by itself. Perhaps 
the best illustrations of these extreme methods will be found, 
as to the first, in the manner in which the authority and 
functions of the German Empire are exercised within the 
States of the Empiire^ and, as to the second, in the organisa- 
tion of the United States Federal administration within the 
States of the Union (a). In most countries, however, the 
Government tise both, agepexes* ‘ At any rate, since 
, in ^ no country (in ,so far ab « same is organised as a Unitary; 
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State), are oentral and local functions distinguished with 
absolute precision, the local authorities appear to be dis- 
charging some of the functions of the Central Government as 
its agents, even when, they are not, as in Prussia, expressly 
and as a matter of policy charged with the performance of 
some central functions (a). Finally it must he noted that 
there may be local areas possessing no self-governing organi- 
sation whatever, so that all governmental functions in such 
areas must he performed by officials of the Central Govern- 
ment. Between self-governing colonies possessed of very 
nearly full internal sovereignty and areas under the direct 
control of the Central Government of the character last 
mentioned there must exist therefore a gradation of forms 
permitting the exercise of direct authority by the Central 
Government in degrees which vary inversely with the extent 
of authority exercised by the self-governing local institutions 
either independently or as agents of the Central Government. 
A place in such a scheme may, I think, be found also for 
such forms (noticed above) as prevail in Federal unions like 
that of Germany and the United States. 

3. Beginning now at the point where the exercise of 
central authority in a local mrea has the smallest scope, viz : 
with the Self-governing colonies of the British Empire, they 
are, I need hardly say, (i) the Australian Commonwealth 
and its six component States, New South Wales, Queensland, 
South Australia, Tasmania, Victoria, Western Anstialia, (2) 
the Dominion of Canada, (3) Newfoundland, (4) New Zealand, 
(5) the Union of South Africa. The Mother Cdnntry retains 
exclusive control over foreign relations (if foreign commerce be 
excluded from this category, for they tare free to conclude com- 
mended tareati^ with foreign counkrisa over the head of the 
British Govemment), and over the military and naval affidrs of 
tim ectones such control as makes the Colcmial Qovernmmits in 
their admii&katiim of these mattem. within the powers eiiftv. 
fteej m ihep, agente of the Home Govmmmetotj and 



‘(a"}' of 

, ftmetfws *1, tie" >: 



CENTRAL CONTROL IN THE LOCALITIES. 


209 


out Governois and Governors^Geneial who occupy ni relation 
to the local representative l(‘gislature3 a position analogous 
to that of the Oiown in England^ exercising however a some- 
what larger veto power than is possessed by the Ciown in 
England. It is m fact through the Governor’s veto, that 
the Home Government can exeicise any control over the in- 
ternal administration of the colony, for in all matters affecting 
the internal affairs of the colony, the Governor is bound to act 
on the advice of ministers responsible to the local legislatures, 
and the Home Government has no contiol over any public 
officer except the Governor. Since all legislation by the Colo- 
nial Parliaments requiies the assent of the Governoi, there are 
no legal limits to the exercise o£ the Governor s veto. But 
by constitutional practice the disallowance of colonial Acts 
IS confined to two classes of cases : (1) “Where m the 
opinion of the law officers of the Crown, a colonial enact- 
ment IS ultra v%reB (a) ; and (2) where, if a colonial enact- 
ment stands, imperial interests would be prejudiced (b) ; 
and as to even this latter class of cases, the instances in which 
the colonial legislature is over-ruled is growing smaller, as the 
interpretation of “Imperial interests” is becoming narrower in 
scope (c). Apart from the veto exercisable through the 
Governor, the constitutions of Self-governing colonies reserve 
power in the Crown to disallow legislation which has received 
the assent of the Governor within a specified period and 
require certain other laws to be reserved by the Governor (and 
he may reserve others at his discretion) for the signification 
of the Royal pleasure. But the exercise of the direct veto 

(a) The lawmaking authority of colonial legislatures is not unlimited. 
The limits are first, that its acts can apply only within the territories of 
the colony and, secondly, they must not be ‘^repugnant to tho laws of 
England,” i. e. they must not conflict with an Act of the Imperial Parliament 
intended to bind, the colony. The Imperial Parliament is, of course, under 
English Constitutional Law, in theory, not deprived of sovereign authority 
over any part of the Empire by the grant of responsible government. But 
her^, as elsewere, constitutional practice is more important than constitu- 
tional law. The British Parliament does now occasionally legislate for SelL 
gov^ittg colonies, but either by agreement with or on the application 
the^fe coloaie^. It h.*s to do so tor laws wMoh are to extend beyond the limits 
of the ooteiAl territory. 

|b| , ' Sbf Btey denkynSjiBri'liih Rule^ aad .^Jurisdiction Beyond the 
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of the CrcAUi is iiiiMCcd lo-” Ar -,.100 consirieraUon as llial 
of the Go\ M'nor, The j’ui-diouo,. the JndiPKil CohiiiiittC'- 
of the Privy Couuoii t«^hear appoa**^ [loui the^^e Colonies is 
no JonDt an iinpoitant link 01 meet mg tho Home and Colonial 
admiiiibtration-^ Lnt it no not a coiiiio! the Home 

execiiti\<^ ('XeroL^ s ovei the c^donuM. 

4. For vt»n\eniGnoo of eompaf!son, 1 shall next take nj) 
the Grown Colony governmonts of ilir Biiti-h EinpiiOr These 
fall broadly into t'^\o classes * fi) wluoh pos-,es^ a wholly 

or predominantly lepresentativo local Itigihluture (but not an 
execiituc responsible 1u that logi&lalurej and iiw those which 
have Jegidatures which are not repicseiitati\o or wdiidi possess 
no legislatures eti ail. Betwoen th«^ two classes of this latter 
group,, there may be an intermodiate form^ rt. : that in which 
the Executive Council of the Governor (a (ToYm’iioi has not an 
Executive Council everywhere e, g. m Gibraltar^ Waidn-wmi 
and Northern Nigeria) is also the Legislative Council ; at least 
; this wms the case with India before the Charier Act of 1833, 
India from that date till to-day coming within the description 
of Crown colonies without a representative higislature, I treat 
all the varieties of 1 Crown colonies mentioned in group (li) 
above as belonging to one class because, the legislatures 
where they exist, being wholly or predominantly official, at 
best act as advisory bodies, and the Government is earned on 
by the Home authorities directly through their agents in the 
colonies. Even as regards the first group of colonies, the 
position of the administration is not intrinsically different, 
for the executive is not bound to accept the direction of the 
Legislature m matters of administration, and this must 
be ordered from England according to very much the same 
methods which govern in the other Oiowm colonies. Be- 
tween the other Crowm colonies and India there is one 
important difference. The Home authority which controls 
the Indian Government is for mest purposes not a single 
Minister, but a Minister associated with a Coundl the majo- 
rity of whom are ex-Indian officials. The relations of 
the Secretary of State for India with his Council I shall ^ 
consider ih another eoimeetion. My present concern however 
is with the .-orgmi^lion of the local administration in thase 
' colonies, 'mi ah\ adminiitration in all forms of 
; pMmm k of one ty|^, it will be p«iblt to stete 'i,^: 
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i' iisiics ill a iiiuie or ioa= form, lAObioc, * I |rr'jcee4 

special features beioiiging to pailiculir groups f ^ Eidividuals 
aiiioiigsi} tliesc colonies. 

5, ^‘Tlie relation of the Ciovvii colonies to the \ oiled 
Kingdom/* says l\Ir. Trotter (a), «puakmg of Cronii colonies 
not possessing representative legislatures, extremely 
close. Not only is the Oo\ernur appointed diiectiy by 
the Home Govemuient, bnt also all the principal public 
officers, and most, if not all, of the members of the Legislative 
Council (b). It has thus piactical control over all legis- 
lation (c) and the finances of such colonies (d). The annual 
budget IS approved of by it, and no act of an unusual nature 
can be done without its sanction. Elaboiatc rules have been 
laid down by the Colonial Office for the guidance of Gover- 
nors and other colonial public servants, even as to the kind 
of paper and ink to be used in writing despatches to the 
Home Government. It has been wuttily said that in a Crown 
colony there is Hoo much Crown and too little colony.’ ” 

6. Of the 1 elation of the Home Government to Crown 
colonies possessing representative legislatures the same author 
says : — ‘‘The Executive officers, such as the Colonial Secietary, 
the Colonial Treasurer, -the Attorney General eta, are appointed 
by the Crown or the Governor independently of the wishes of the 
Representative Assembly and do not depend for holding office 


llelatioB of 
the Home 
Go\ emment 
(i)wit!i Crown 
eoionies w ith* 
out rppresen- 
tatue legis- 
latures. 


(ii) 

With Crown 
Colonies pos- 
sessing repre-» 
sentative 
legislatures. 


(a) The Government of Greater Britain, pp. 34-35 

(b) This of course would not be true ot Crown colonies With wholly or 
predominantly elected legislatures. The nominated members of the Indian 
legislatures owe their appointment to the local authorities. 

(o) This would not of course be trud of Crown colonies with representa- 
tive legislatures. 

(d) Crown oolonies possessing representative legislatures have control 
over their finances m theory. But recent events in Malta & Jamaica prove 
that in all oases of difference between them and the Home Government the 
Oolomallegislatures must yield, Bee as to Malta, Jenkyns> British Buie and 
'^Jurisdiction Beyond the Beas, pp. 94-^5 j a tax was imposed by Otd&c in 
''Oottn# (power to make law^ by Council having been reserved) fot 

of sanitary works not sanctioned by the local legislature ; and as to 
Colonial Covommenti pp, Hore the Covetnfr 

tb appoint the, fell ol oitclal members wd 
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upon retaining the sappHtc o£ the maioiity of the members 
of the Assembly. The} resemble Self-governing colonies in 
having representative institutions and Crown colonies proper 
m so far as the Homo Go^’ernment, though its control is less 
direct than in the case of Cro\\n colonies propei, still exeicises 
a supers ision unknown in the Ccuse of Self-governing colonies. 
The Clown (except in cases m which pow'ei to legislate by 
Order ni Council has been reserved) has no more than a veto 
on legislation but the Home Government letams the control of 
of public oftiees” (a). 

7* Perhaps the best account of the relation of the 
Home Government to India is that contained in Part I, 
Ch. of the Decentralisation Commission’s Report, and 
for iiiy present purpose, the following account made up 
of extracts from that Report (adapted where necessary) will 
suffice . The Secretary of State for India has the power 
of giving orders to every ofiScer in India^ including the 
Governor-General. Of his powers and duties ( under 21 
and 22j Viet. c. 106, reproduced m sec. 2 of the Government 
of India Act of 1915 which authorises him inter alia to 
‘^superintend, direct and control all acts, operations and concerns 
which relate to the government or revenues of India^ and all 
grants of salaries, gratuities and allowances and all other 
payments and charges out of or on the revenues of India”) 
many rest on his personal responsibility ; others can be per- 
formed only in consultation with his Council and for some of 
these, mainly relative to financial matters, the concurrence of 
a majority of the Members of the Council is required. The 
Governor-General, the Governors of Bengal, Madras and 
JPombay, the Commander-in-chiel and the Members of Council 
for India, Bengal, Madras and Bombay are appointed by the 


(a) Trotter, Govemmeat of Greater Britain, p. 44. See on the subjects 
in this and the previous paragraphs, Jenkyns, British Bute and 
Jurisdictinn Beyond the Seas, Ch. V, Is to the control of the Home Govern-* 
meat on legislation in Oiown colonies possessing representative legislature, 
Sir Henry Jenkyns writes at p. 94 : *Ut may be that the Governor has not the 
sole right of initiating legislation and that the budget hai to be accepted by 
the Assembly* But the Home CBivernment may r«ini« the Governor to 
dismiss, Ministem for refusing to legislation desired by the Home 

Government, or lor e budget disapproved by that Government ; it 

may retuire him In wit m A<^ of which the Home Goyemmenfe disajppmy#*'* 
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Crown whoso approval is also necessary to the appointment 
of Lieutenaiit-Gorernors. All expenditures fioin Indian 
Revenue whether in India or elsewhere is subject to the con- 
trol of the Secretaiy of State in Council, who is requned to 
lay the budget annually before Parliament, with a leport on 
the ^'Horne Accounts’" by an independent auditor and to 
submit therewith a statement showing the moral and material 
progress of India, There ai’e ceitain restrictions on the 
powers of thc) Government of India and of Provincial Govern- 
ments ill legard to the grant of mining leases and other 
concessions. Moreover, the Secietary of State’s sanction would 
be reqiiiieJ to any new departure of importance in Indian 
administiation, and he has a large control on Indian legisla- 
tion. The Legislative Councils can discuss budgets but can- 
not divide upon them (a) 

8. To contrast the position of a Governor of a Crown colony 
with that of a Governor or Governor-General of a Self-gover- 
ning colony, the former is sometime likened to an absolute 
and the latter to a constitutional King (b). The analogy is, 
however, misleading. No doubt the Home Government does 
show a disposition to rely in a large measure upon the advice 
of the “men on the spot” in far away colonies upon any 
question of disputed policy. But that does not prevent it from 
issuing general and special orders for the guidance of Governors 
and Governors-General and other local officials in all Crown 
^ colonies. The bulk of the Colonial Office Rules and Regula- 
I tions and the Rules and Standing Orders of the India Office 
and of the correspondence that passes between these offices 
and the colonies concerned should alone dispel any notion 
about the absolute character of the Governor’s rule in Crown 


(a) The Moufcagne-Chelmsford Reform proposals now imder consideration 
by Parliament contemplate the creation in the Provinces of India of represen- 
tative legislative bodies to whom will be made over the control of certain 
departments with the consequent disappearance of the control of the Govern- 
ment of India and the Home Governments over those departments. At the 
outset only matters of provincial and local interest ’will be transfered to the 
protineial representative bodies. Over the rest, the control of the Government 
of Indm and the Home Government will in theory remain as now, but the 
OxpectaMOn is that it will in ptaUim be relaxed, 0ee the Report, paras 

(b> denkjmif 'British Buie hnd 'Jurisdiction Beyond, the,S^i 
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It liiiLst liO .A)' I vcd Iluvfr vti that f aic'uhig Parlia« 
iiieBtarv precedent*, tin* fj > 7 t*rniiitni as a rai*" avoids 

iBlerfering uiih spiicihc act- .Uid oiders^ in iiidi\idiiai caoe» of 
rebpoiisiblu othcial^ in th« oadonies. But for tliiX =-elf-dt‘iiial 
aiiiple amends aie taken in the shape of issuing Eegiilatioiis 
and Standing Orders, often running into details, so as to 
suggest almost as if the Horn*. (jrAerniiient meant to avoid 
interfering with the acts of coiunial oitieiais by simply foie- 
stalling all occasions lor such mieiference by rules. 

0. It IS necessary to add, fuiiher, that where in a Crown 
colony a ]egi4atiire of any sort exists, it is usual to reserve 
certain subjects as beyond the scope of that logiblature, and 
to piuvide a long list of other subjects, legislation on which 
must be reserved by the Governor for sanction by the Home 
Government. There is, besides, the universal restriction that 
money votes mufet be proposed by the Governor or with his 
assent previously obtained. These lestrictions apart^ every 
colonial Act requires the assent of the Governor and can be 
disallowed by the Home Government after it has been assented 
to by the Governor. Tn the case of Crown colonies possessing 
representative legislatures, the veto is the only instrument 
whereby conflict between the Colonial legislature and the 
Home Government (which is not of infiequent occurrence) 
may be settled, always, no doubt, to the discomfiture of the 
foimer. Accordingly, the constitutional practice in regard 
to the exercise of the veto over legislation by representative 
Orov?n colony legislatures is not the same as that observed 
with regard to legislation in Self-governing colonies. The old 
doctrine that the Governor was bound to exercise his discre-^ 
tion upon his own responsibility as an Imperial officer, unfet- 
tered by the advice of his Ministers, but in accoi dance with 
the instructions of the Crown and after consultation with his 
Ministers and (in case of assent) satisfying himself by legal 
advice that no legal objection exists to his assenting, still 
prevails in these colonies. In the case of Crown colonies 
possessing legislatures which are not representative such 
elaborate provisions for the exercise of the Qovaifnor's veto add 
the power of disallowance by the Home Ooyernment may 
seem at first sight to bo pui^uons. ^ 'thei* serve, however 
the very . useful , pilose of proyifiing the «eehli?e with # . 
ppportunity c#reciipg^ir ^ 
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10« li follows tlieiofore iliat except ni su <is there 
may be Municipal and Rum I boaru.-^ exerciMiig i^ml 
of self-direction within the nano w limits of their u^\ll jnik- 
dictioH;, all Ciowii colonies nicludmg India aie witlnn the 
sphere of central conciol exeiciscd by the Impeiial Extciituc 
(and fur all practical purposes i^^ally by certain nieiribcrs of 
that Executive). The central coutiul exercised in Crown 
colonies possessing representatu o ^ogisktuic.s is the same, 
tempered though it may be by fruitless obstructiveness on the 
part of the local hgislatures (a). The form of government is 
everywhere bureaucratic. A permanent civil service furni- 
shes to-day the only alttunatnc mode to the Parliamentary form 
of government for pioxnling that unity which all ordered 
administrations must hate. The forms in which this biireau- 
ciacy organises itstdf for Crown colony government purposes 
will bo considered later on. It will suffice for present purposes 
to note only that all Crown colony governments are unitary 
m composition, the Governor or Governor-General (with or 
without an Executive Council) furnishing the nucleus. Self- 
governing colonies may unite to form Federal governments, 
but it IS difficult to conceive how there can be a federation 
within a bureaucracy wdiich is bound by the law of its being 
to be centralised, if it is not to fall to pieces. 

11. I shall note however, before passing on to other to- 
pics, one characteristic wdiich the bureaucracy which governs i 
the English Crown colonies possesses in common wdth all 
bureaucracies which are out-growths of the English consti- 
tution. It is a bureaucracy regulated (over-rogiilatod according 
to some) by ^'written rules and plain principles” This bureau- 
cracy fails to see that legislatures composed wholly or 
predominantly of executive officials or official nominees is a 
political make-believe, because it finds them useful for framing 
written rules and principles'' which even its own members 


(a) On tlie of oonfiiotfe of opinion 'and anthorifey, Sir Henry J^ikyus 

ohsserveS . conftiot^ haw lecj on one aid© to the establiehment of Self- 

gotemmg colonies where was hn aotive White population, either wrfehomif 
or only tw Colottred volew* and on^the other side to the ahoktion ot ifopre- , 
wkw % oMmate e^ryates the aofcitifcy of th© 
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may not orerrido. In inatieis in whicii the services of these 
'puppet' legislatures ha\^^ not been iitilisi'd^ and iii casea m 
which theie are no such legislatures to utilise^ the executive 
government itself pioceeds to lay down ^'regulations’’ and 
“standing orders” m accordance with which, the “discretion” 
of its agents is to be t^xercised. This, which I may call the 
“Parliamentary habit” of controlling subordinate officials, has 
its drawbacks, and there may be a great deal of truth m the 
criticism that a multiplicity or rules and regulations hampers 
the freedom of local authorities and is destructive of individual 
initiative. But they redeem themselves by securing to the 
subject, even m the most despotically governed of British 
Crown colonies, the essentials of personal liberty from arbi- 
trary executive interference. The fact is, meticulous regulation 
of executive action is inseparable from large delegations of 
discretionary authority to individual agents (a), if the end 
sought to be attained is “honest” administration. What 
perhaps is lost in efficiency is gained in honesty, and this 
habit of the English bureaucracy of laying down rules and 
orders for its own guidance is no unimportant part of the 
framework upon which is built the rule of law ” m the 
government of British Crown colonies (b). 

12. It must be observed moreover that the supervision 
and control which the Home Government is called upon to 
exercise upon the legally despotic powers of colonial Governors 
and Governors-General (c) does not degenerate into "pet fey 
supervision and espionage”, only because of this prolific rule- 
making habit. Just as the Local Government Board m 
England normally refrains from interfering with particular 
acts of the local authorities under its control, just as the 
English Parliament criticises but hardly ever upsets decisions 


{») As distinguished of course from delegations to self governiug elective 
bodies or to agents operating under the direction of snob bodies. 

(b), Students of legal philosophy may find exemplified in this process a 
characteristically British adaptation of the Oerman doctrine of auto-liinitatiQn 
of the State. Supm Lecture I, p. fi, n, ($). 

(o) The provision of See M of the Government of India Act of IfilS 
hits off this relation SO admirably that it may be quoted her© : «Xhe superin- 
tendence, directfon and oonkol of the mil and military govOTament of India 
isvwted in the ‘ Gov«uor«0en©ral in Oounoil who lis required m pay duo 
o)bedieiice to all such orders' m he may receive |rpn tie Secretary of StaH"' 
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passed by executive departments in indi^ idual ease^ so al^o 
does the Home Government rcfiain as a niie fio’U directly 
intervening in the administrative operations of the colonics. 
In each case the energies of the conti oiling authority find a 
more congenial outlet in framing rules and regulations, intended 
to cover all conceivable contingencies. The views which the 
controlling authority may entertain on any indiMdual act of the 
subordinate agency may have no influence in righting an 
injustice already done, but they ciystallise themselves imme- 
diately into a precedent for future guidance. A. multiplicity of 
rules and regulations do(*3 not sap the morale of oflicials as 
much as ‘'petty supervision and espionage’' did in the Spanish 
Colonies (a), 

13. The English colonial system is so fully representa- 
tive of all forms of colonial admmistiation that an examination 
of the colonial systems of other nations may not be absolutely 
necessary for purposes of comparative study. It may be men- 
tioned however, in passing, as a fact that the French, Dutch 
and German systems but furnish variations only of the English 
Crown colony type, and all their colonies are^ therefore within 
the sphere of central control, modified in the case of the 
French colonies by certain features which I proceed to outline 
briefly as follows : — (i) The French colonies send representa- 
tives to the Senate and Chamber of Deputies of France, being 
regarded for purposes of national legislation as departments 
of the Mother Country. But they are nevertheless adminis- 
tered by Governors possessing on paper (as in the case of 
English Crown colonies) plenary delegations of sovereign autho- 
rity and exercising the same under the superintendence and 
control of a colonial department of the Home Government 
(ii) Since 1854 all the colonies have had local General Councils 
which at that date (except in Martinique, Guadeloupe, Guiana 
and Be-union — ^whioh have representative elective legislatures 
from the beginning) were appointive administrative councils 
rather than legislatures. Between 1871 and 1885, the General 
Council , was in most colonies made elective. In the most 
impbrtant of the colonies 'they vote taxes and pass admini^ 


Ctolciiklil ^ Mr. ReiBScli 
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trative legislation. Though none of them has developod Parlia* 
mentary control oior the execntiro after the inannerof tho 
legislatures of tho Self-governing British colonies they certain™ 
ly exercise more control on the affairs oi the colonies than 
corresponding legislatures m English Ciowii colonies and to 
that extent encroach upon the sphere of central control In 
most of these colonies, representation in the General councils is 
monopolised by a minority of White settlers, the Coloured 
native population being for all jiractical purposes disfranchised. 
As in the ease of the English CJrown colonies of the West 
Indies, th(‘ White minority have proved their unfitness to 
govern the colonies in the interest of the population of those 
colonies, and have, in fact, more than the English colonists, 
constituted themselves into selfish exploiting oligarchies. The 
encroachments, therefore, into the sphere of the central govern- 
ment, in the French Crown colonies, can hardly be said to cons- 
titute local government ” of a very desirable type (a). 

14. I now proceed to consider what relatively stands for 
central control in Federal governments. But here^ at the 
outset, one is confronted with a difiSculty of a theoretical 
character — Which in Federal Unions are the supreme and 
which the subordinate authorities ^ Is it the Federal govern- 
ment which exercises authority delegated to it by the States 
or do the States exercise those parts of the sovereignty which 
the Federal government delegates to them. The question is 
not answered by merely saying that m some forms the 
Federal and in others the State governments possess enume- 
rated powers and the State and Federal governments respec- 
tively own all residuary powers of government. The answer 
most agreeable to political theorists seems to be that both 
exercise powers respectively delegated to them by the real 
sovereign who lies behind and supplies the motive power to 
all governments, and this statement finds support in the fact 
which is regarded as of the essence of all Federal Unions^ viz : 
that the citizens of the States are also, in law, the citizens of 
theUniom But whatever difficulties there may be in formu- 
lating a theory of the distribution of powers between Federal 
and State governments are more than compensated by the 
facilities which Ihpr written constitutions provide for delimi- 

— , 

(a) Eainsoh, C3», JEJ. 
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ting their respective powers in practice and these advantages 
are not lessened by the known tendency -which all Fedeial 
governments develop to expand at the expense of the States 
by constitutional conventions and judicial interpretation c‘ven 
where in theory ( as in the United States and Australia) they 
are not possessors of the residue mentioned above. On the 
other handj the distribution in every case (so far at any rate 
as existing instances are concerned) being the result of agiee- 
ments arrived at ad hoc bet^veon originally independent 
units, they present peculiar difficulties in the way of framing 
general statements applicable to all forms of Federal Union. 
It seems however certain that what are now Unitary 
governments^ e. g. Britain, France and Italy, aie finding the 
increasing burdens of their administrative duties inadequately 
relieved by delegations only m favour of self-governing muni- 
cipalities and rural corporations, and this seems to bo even 
more the case with India, where though there are Provinces 
and Local Administrations ’’ installed over them, “ the 
Provincial Governments scarcely deserve the name” being 
merely the Government of India operating in the Provinces ’’ 
in very much the same way as the government of the Crown 
colonics was shown to he the Home Government operating 
in those colonies. There is therefore m the near future a 
possibility of Federal governments developing within Unitary 
governments, though up till now (except perhaps in Brazil) 
they have grown out of treaties made between independent or 
semi-independent Governments. Though therefore the diffi- 
culties o! generalising on existing forms of Federal govern- 
ments may have to be admitted^ the duty of drawing what 
lessons they may afford for future application can scarcely 
be safely shirked. 

15 . First, existing Federal Unions, being as much the 
products of negotiation and compromise as of hard thinking, 
naturally present quite an unusual number of anomalies. 
This observation applies with less force to the later Unions 
within the British Empire than to the United States and 
Germany. The distribution of function^ amongst Federal Uni- 
ons of the future ought to, be simpler and more scientific, ' , . 

16. lo the next place, t^^. ^Onee" Of a 
Umg that' oifeefia of 
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Crtion, there rmglifc iiot to be too great a jealousy of the 
aiitlioiiiy of the Union Goicrunient. Xothing is gained and 
a great deal of mcon\oiuence ib caused by the excessive decen- 
tralisation in the adininistb^tion of ]iistico m the United 
States anti the scpaiate machiner\ t^liicli exists for each State 
for turning out roles of private and piecediiral law. Never- 
theless, it is right that the Union Go\ eminent slioold not 
retain in its hands anything that can be better managed by 
the States. In such matters the necessary degree of uni- 
formity may be secured by giving the Union Government 
larger legislative poweis than are implied by the particular 
departments or charges which are leserved to it as its exclusive 
sphere. The provisions m most Federal constitutions giving 
the Union and the State Governments concurient powers of 
legislation in a number of matters^ the Federal law prevailing 
in case of conflict, are means to^\ ards the same end. But the 
Union Government so far from being too ready to legislate 
in Such matters should rather use these provisions for carrying 
on experiments with a view to further delegations of functions 
in relation even to these matters by means of constitutional 
conventions. 

17. Again, though it is better that the States should 
reserve rather more autonomy than is absolutely necessary^ 
seeing that if it has less, the deficiency may not be promptly 
supplied (since no Central Government is easily persuaded 
to part with power it has once got into its hands) the reserva- 
tions on behalf of the States should never be such as to affect 
the striking power of the Federal Government whether in 
repressing internal disorder or in resisting external aggression. 

18. Lastly, in the interest of economy, it should be 
possible for the Federal Government to use largely the 
machinery of the State Government for the performance of 
its appointed functions, though the dependence of the Union 
oh the State Governments should not he so great as to mahe it 
posssible for refractory members amongst the latter to reduce 
the FedemI ^vemment to impotence. 

19* Jhe^ .circumstances which attended the Meralaon of 
the Canadiau,, Ausfealiah^ und South African ^ Governmhute' 
make it they, rather ^ the of 

'pendent, Staitefe^ lie of the 'Uidted, States - and Ger|^|', . 
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wiil furnish prec<'‘dents for adoption in federal loii') uhich in 
future may grow out of Unitary Stait s. I ilicri ioic gi\e here 
in brief outline the uiaiiiier in w^hich the functions of GoYern- 
ment aie distributed in them between the Union Guveiiimeiit 
and its constituent States. The Commonwealth of Australia i 
administeis customs, excise, ports, naval and military aftairs, I 
defence^ lighthouses, light-ships, beacons, buo}S and quaran- * 
tine, and possesses besides considerable poweis of exclusive 
legislation, even in matters distinct from the the purely federal 
relations, e. g,, concerning marriage an<l divorce, banking, 
insolvency, arbitration of mdustnal disputes and old age 
pensions. Amongst matters over which the Commonwealth 
Parliament has concurrent jurisdiction, some can be exercised 
with the consent, concurrence, at the request of, or on reference 
by, the States concerned. The Central Government lacks the 
authority of directly negativing Provincial legislation. Under 
the Australian constitution, the States possess all residuary 
powers, the Federal Government being an authority of 
enumerated powers. In Canada, on the other hand, Provin- 
cial Governments were made decidedly subsidiary to the 
Dominion Perliament which exercises a power of levision over 
legislation in the Provinces. Many fields of jurisdiction which 
lie beyond the strictly common interests of the whole domi- 
nion are occupied by the Dominion Government which deals 
exclusively with public finances, trade regulation, postal 
service, currency, coinage, banking, navigation, defence, law 
relating to crimes, bankruptcy, copyright, probate, marriage, 
divorce, naturalisation and Indian affairs ; whilst in agricul- 
ture, quarantine and emigration matters the Provinces have 
concurrent jurisdiction. Under the Canadian constitution, 
the Provinces are authorities of enumerated powers, the Domi- 
nion Government possessing general sovereignty, limited by 
the specific grants to Provincial Governments and the few 
remaining and rarely exercised rights of the British Crown 
and Parliament, By the South Africa Act of 1909, the Pro- 
vincial Councils may make ordinances not repugnant to any 
Act of the Union Parliament in relation to matters coming 
within, enumerated classes of oligeelt, e. g. education, agricn|^ 
turei'hbfi^kls.attd cha4tk^k;i|Mtutiop^^ municipal and o1 ' 

and 
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which Parliament shall by law delegate the power of legisla- 
tion to the Council. The South African Governments have 
really accepted the position under the Union Goveinment of 
of rather large autonomous provinces. The South Africa Act 
of 1909 IS perhaps the most instructive of the several experi- 
ments in federation within the British Empire for the purpose 
I have mentioned, (a). 

20. From "what I have said abo^e regarding federal forms 
of Government, it must be clear that except were the Federal 
Government employs its owm agents for the execution of federal 
laws and peiformance of federal services within the States (b) 
the sphere of direct action on the part of Government wdthin 
the State territofes must be practically non-existent. It must 
in such a contingency content itself with laying down general 
regulations and supervising their execution by the States. 

21, It ought perhaps to be added that writers on political 
science commonly regard four circumstances as invariable 
concomitants of a Federal Union. They are, first, that the 
citizens of the component elements are regarded also as citizens 
of the Federal Government ; secondly, that there must be an 
organic Act or constitution defining the relation between the 
Union and the parts of which it is composed and marking out 
for each its own sphere of action ; thirdly^ that this paramount 
constitution should be written ; and, lastly, that there must be 
a common tribunal empowered to interpret the prescriptions 
of the federal constitution^ to judge of the respective spheres 
of the Union and State Governments and to hold in restraint 
the tendencies of each to encroach upon the domain assigned 
by the constitution to the other (c). 


(a) See Bewsob, Colonial Government, Ch. XIII, stud Trotter, Government 
Ol Greater Britain, Obs. TII, X and XI for Australia and Canada ; and Hals- 
bnrj’s hms of England, ToL X p. S62, for South Africa, 

(b> CJpott this matter, a variety of practices prevails. In Qemany, the 
Empire relies mainly on the State anfchorities, whilst there is little depen- 
dence m them by the Federal Government of the United States. Tie constltn- 
tion of IfexloO' espr^Iy lays down (by Art 814) the obligation of State 
anthoril^w te publish apd enforce Federal whilst that of Bmil provides 
for the eSceentjfon of federal laws normally threngh Fed^! ofilcala, though 
raid® Art f Government®^ if cemsenting, may be eatmted with this 
duty. See Dodd% b&d»a C^natiftatlone, midet r«ip«ljlve fife! A 
(c) See, td FoIli«il pf, 

tjICiBf, Haw of tiic,CWwlteic% tit - ^ 
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22. It is obvious that within Unitary States there must Perfomanoa 
be organisations for carrying on the functions of the Central fnncfaom^n 
Government within the localities,' even w here self-governing local 

organs exist, and more so where no such organs have been tary states, 
created, or where those which have been created have been 
given very restricted powers. Where self-governing local or- 
gans exist, the Central Government my conceivably use these 
organs as its agents for all or a limited number of central 
purposes, or may prefer to act entirely through its own officials. 

23. Where central functions are discharged mainly through foi°exe^Se of 
official agencies, the jurisdiction of official authorities need by 

no means coincide with the local self-government circumscrip- agree with 
tions. In France and Germany, for instance, judicial districts ^to^^Uelt- 
do not coincide with local self-government districts, and in India government, 
they do not strictly agree either with local self-government or 
oven with the colleetorate circumscriptions. In England, bet- 
ween 1834 and 1902, even local government districts created 

for different purposes did not coincide, producing a situation of Tendency to. 

, ,, , , I r> T • , wards umfi- 

which hardly any parallel could be found in any other country, cation. 

The strongest argument in favour of unifying local areas for 
both central and local government purposes is that it permits m 
varying degrees the employment of the same agencies for carry- 
ing on both kinds of functions^ thus securing both economy and j^bsolute cor- 
unity of administration, and recent developments in all coun^ impos^iblT^ 
tries have accordingly been in that direction. For all that, . 
however, for many Central Government purposes, the local areas | \ 
must differ from self-government areas, being determined 
theieto by the special purposes in hand. 

/ 24 Indian administration by itself presents perhaps as 

many variations as there may well be in local distribution txve circums- 
^ ^ . I 1 t A - . I scriptiona m 

of central functions, on account both of its extensive area and India. 

the very small share of administrative work assigned to self- 
governing local authorities. First, there are the Provinces 
(mis-called in Indian statutory language, Local Governments 
or Local Administrations) ; then (except in Madras) Divisional 
Obmnaissionerships; and lastly Districts and their Sub-dmsions, ^ ■ 

all of which have been previously described. But for military 
purposes, the whole of India is divided into five great terrir ' 

torial ooffimands. WitJijn the Frovipoes, Inspectors of Solipot ’ 


and Exeenti'^e HEngiheew 
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ifc is usual to regard the Goiainissioner and parciciilarly the 
District Officer a^ th<* heads of the adiui lustration withm their 
respective arcjas for all pui poses, some of the fimcfeions, e g. 
those of Poliop, Foiest fidmimstration, Public Woik^, Public 
instruction, Hospital and Sanitation, Prison, Excise, Agricul- 
ture and Land Revenue Settlements, have been placed under 
special departments directed fiom the headquarter of the Pro- 
vince, for all practical purposes independently of the Collector 
and Commissioner, though these otticeis may still exercise 
varying degrees of “outside supervision over the staff of the 
special departments withm their juiisdiction. 

25. As agents and mandatories of the Government of 
Indian (and thiough it of the Home Government), the Pio- 
vincial Governments exercise certain specified functions. The 
distribution of central authority between the Government of 
India and the Provincial Governments is roughly as follows : — 
The Government of India retains in its own hands all matters 
bearing on foreign relations, the defence of the country, general 
taxation, currency, debt and tariffs, posts, telegraphs and rail- 
ways, whilst ordinary internal administration, the assessment 
and collection of revenues, education, medical and sanitary 
arrangements, and irrigation, buildings and roads fall to the 
share of the Provincial Governments. The duty of adminis- 
tering the law rests with the Provincial Governments and 
with the local courts and authorities, the Government of 
India being mainly responsible for the excellence and imper- 
fections of the laws themselves (a). This distribution, however, 
is entirely a matter of executive arrangement, and is not 
provided by law, sec. 45 of the Government of India Act 
merely laying down that “every Local Government shall obey 
the orders of the Governor General in Council and keep him 
constantly and diligently informed of its proceedings and of 
all matters which ought, in its opinion, to be reported te 
'him ‘ or as to which he requires information, and is under 
his superintendence, direction and control in all mattem 
relating to^ the government of its Province/^ Contrast 
with iiis the position of the, Provinces ol the South African 
Uniou# the most centralised Moral unioh vrithin the Britiph 

(a) 
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Empire. The reservation of authority in the Provinces is 
secured by the constitution itself, the Union Parliament only 
retaining concurrent authority to regulate matters so leserved 
by Federal legislation, the Federal legislation ipso facto 
superseding all provincial ordinances repugnant to it. The 
control in other words is entirely legislative, whereas the 
control of the Government of India over the Provinces is 
both legislative and administrative control. Therefore, even 
in matters handed over to the Provincial Governments, the 
Cfovernment of India exercises a general and constant con- 
trol It lays down lines of general policy and tests their 
application from the adnimistration reports and returns relat- 
ing to the main departments under the Local Governments (a). 
It also employs expert officers (known as Imperial Inspectors- 
General) to inspect and advise upon a number of departments 
which are primarily administered by the Local Governments, 
including agriculture, irrigation, forests, medical, sanitation, 
education, excise and salt, printing and stationery and 
archaeology. The control of the Government of India is, 
moreover, not confined to the prescription of policy and to 
action taken upon reports and inspections. It assumes more 
specific forms. It scrutinises and when necessary modifies the 
annual budgets of the Local Governments. Every newly 
created appointment of importance, every large addition even 
to minor establishments, every material alteration m service 
grades, has to receive its specific approval and in many cases 
reference to the Secretary of State is likewise necessary. 
The practical result is that no new departure m Provincial 
administration can be undertaken without its preliminary 
sanction, or, in important matters, without that of the Secre- 
tary of State also. Moreover, the general conditions of 
Government service, such as leave, pension and travelling 
allowance rules and the public works and forest codes are 
all strictly prescribed by the Central Gevemment either mo 
motu or on instructions from the Secretary of State. Lastly 
there is a wide field of appeal to the Government of India, 
as also to the Secretary of State, from persons who may 


(a) tPhefee are Beveaixe, and Local an^ J 

pM, Bnblle Coiataitsiort 
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26, ft i« a o a \^liolh» r the above Matoiaeiit ilofs not 
eiiibnly a ^rorptibb* deparnuo ti, in ^hf pructico usnaliy 
ffdlowed b) IIoui^ (1* Aa*ru!ia'nr m i ‘ynilatiia:; tli • acts 

and eoridip'i-' of CMloiiiaJ aathon: n '.Giicb I Lkc pio\ loiislr 
de&eillMMl ‘it L‘ li ,l is o^pLaiatiou to be 

found Hi tin* i.na pr^Aioad} d thai ii > .aiiluuiry wiliiipaiv 
foregoes pinuo'^ v iiudi it p not- obliged to do by Coiiipeiliiig 
circiiiiislaiiee Assuniing ho'AfAoi that tlie Guvernmoni o£ 
India IS naturally disposed to limit its inbiforenee to a 
point falling short ot that which would inako it ^^petty^ 
vev^aiioiLS and incddliDg^’ (h), the oiiormoiis amount of mes- 
ponsiblo aiithonty wiiieh (statutes and standing oidcrs not- 
withstanding) tht‘ (»fiicuils exercise in India, the vastiioss 
of the issues lovohed m her admimsirafion and the very 
insignificant safeguards which exist in the shape of popular 
control or exon public opinion, wmiild by themselves appear 
to necessitate such a departure, Tlie Decentralisation Com- 
mission formulates its considered opinion on this tjuesfcion as 
follows ,— 
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27, The difficulty of defining the exact limits between 
‘just control and petty vexatious meddling interfeience," recog- 
nised by the Court of Directors in still remains. It is 
easy to say that the Central Government should confine itself 
to laying down general principles^ and that the detailed appli- 
cation of these should be left m the hands of the Subordinate 
Governments, but in practice it is sometimes extremely diffi- 
cult to say what are mere details and whether these may 
not affect the application of a principle. Again what is nor- 
mally a detail, properly^ lefs to a Local Government, may at 
ft period of poKlioal strw(c)' or under altered circumstances, 


m 
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htcOiiiC a iiiatfcei in which the Qoveniment of India and 
f‘veii tiie Score taiy ot Slate must assert their responsibilities. 
It IS tlierefoic of paiamomit importance that che ielatioii& 
between the eminent of India and the Provincial Govern- 
ments shotild be leadily adaptable* to new or changing condi- 
tions, and should not be stoi cotyped in the nature of a rigid 
constitution. It is essential to lemembei that the mutual 
lelations o£ the Indian Governments are not those of States 
or Colonics voluntarily associated m a federal system, where 
a wilt ten constitution is necessary to preserve the original 
lights of the contracting parties In India the Provincial 
Governiiients aie, and should remain, subject to the general 
coiitiol of the Government of India in all respects and their 
functions and powers should be variable by the Central 
Government or by the Secretary of State as circumstances 
lequire.” (a). 

28. As normally exercised, however, the control of the 
Government of India ovei the Provincial administrations does 
not mateiially differ in manner from the practice of the Homo 
Government in relation to the Crown colony adminimstrations. 
As summed up in the Report of the Decentralisation Commis- 
sion this contiol is normally exercised in the following ways : — 

(1) By financial rules and restrictions, including those 
laid down by Imperial Departmental Codes, 

(2) By general or particular checks of a more purely 
administrative nature which may (a) be laid down by law 
or by rules having the force of law, or (5) have grown up in 
practice, 

(3) By prelimminary scrutiny of proposed Provincial 
legislation and sanction of Acts passed in the Provincial 
legislatures, 

(4) By general resolutions on questions of policy, 
issued for the guidance of the Provincial Governments. These 
often arise upon the reports of Commissions or Committees 
appointed from time to time by the Supreme Government 
to investigate the working of departments with which the 
Provincial Governments are primarily concerned. 

py instructions ^to partioulnr Local Governments 
in regtedi to matters' 'trhioh may attracted, the 
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tlie Government of India m connection with the departmental 
adiiiiiiistration reports periodically submitted to it, or the pro- 
ceedings- volumes of a Local Government. 

(6) By action taken upon matters brought to notice 
by the Imperial Inspectors-General 

(7) In connection with the large right of appeal pos- 
sessed by persons dissatisfied with the action or orders of a 
Provincial Government (a). 

29. Of the Divisional Commissioner, it is stated in the 
Eepoit that his work is primarily concerned with the adminis- 
tration of the land revenue and connected questions and he 
discharges important duties as a court of revenue appeal 
Speaking generally, his functions in regard to revenue settle- 
ments are mainly advisory, but in regard to the collection of 
land revenue he has ordinarily certain powders of suspension 
and, in some Provinces, of remission also. His powers in regard 
to the appointment of revenue officers vary in different Provin- 
ces. Subject to rules and conditions laid down by the Local 
Government^ he can grant loans to landholders and cultivators 
and remit them when irrecoverable, while he plays a large part 
in the management of private estates under the Court of 
Wards (b). 

80* The powers of the Collectors, Sub-divisional officers 
and Tehsildars have been previously outlined. Except when 
acting as members of Eural and Municipal boards (and in fact 
though not in law, even when so acting) all these officers, like 
the Commissioner, exercise within their spheres central govern- 
ment powers^ 


Beotatralisatioa Commismou’s Beport, p|^« 20. !l!he Eeport on 
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31 . So far I had been discussing the question of the orga- 
nisation of central control on the assumption not universally 
true that all central control is exercised by individual officers 
appointed by the central authorities or their agents. It would 
of course not be true in regard to cases where a matter of 
central interest is made over entirely to local self-governing 
authorities subject to external supervision by the central autho- 
rities. It would be easy for instance to say that the Poor 
Law admmistiation — a matter of central interest— has m this 
way been made over to local bodies in England, But the 
best illustrations of this mode of devolution of authority are to 
be found in Federal Unions (e. g, Germany) and in the case 
of Self-governing colonies of the British Empire. The powers 
which these colonies exercise for purposes of defence may very 
well be viewed as an instance of delegation of central authority 
to self-governing local councils. 

32. But between these extreme forms, there are inter- 
mediate ones. With the official agent may be associated 
executive or administrative councils, composed wholly of 
professional officials like himself, or m part or wholly of lay- 
men who again may be nominated or elected. The councillors 
may conceivably be made colleagues of the official or remain 
advisers only. The councillors may again be made colleagues 
for certain purposes and advisers as regards others. In some 
systems, where councils are advisory only, will be found 
provisions making it obligatory on the official representative 
of the Central Government to consult in certain matters but 
not in others, (a). 

83. For discharging functions delegated to him by the 
Central Government, the French Prefect has been given an 
advisory council, the Council of the Prefecture, which repro** 
duces within the Province several features of the Council of 
State, the advisory council of the President. The members 
of this council are appointed and dismissed by the President 
of the Eepublic, draw salaries and may not follow any other 
occupation. The Prefect is bound to consult it in many matters 


(a) I need hardlj say ffiat the preset disotoion concertls only 
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the€bief dil au independent which will foh 

sidereii. , 1 U ' . ' ' ' . " - i' < At , 


Central fmiC" 
tions need not 
be exercised 
tbrougb indi- 
vidual agents 
only but may 
be delegated 
to self gover- 
ning local 
bodies. 


Intermediate 
forms where 
official agent 
is associated 
with a local 
administra- 
tive council. 


The Prefect 
and his Ooun* 
oil in Franc®. 



230 


CEXTP.AL CONTROL IN I HE LOCALITIES. [LeC. IX. 


The Piuvin* 
ci.il CffneiiKjr 
& his Council 
m Pra'‘'ia» 


The Govern- 
merit Presi- 
deafc and his 
Cone oils m 
the BisfcrictH 
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act c\eii withoat fcho Prefect (ay 

34. In Prussia, since 1875^ the fJovernur of the Pioyince 
has been associated with a Provincial fbiincil, composeeb be- 
sides himself, of a single couociiior^ professional in character 
and Tirtiiallv appointed for life, and five unsalaried lay coun- 
cillors elected fur a term of six }’ears from citizens of the Pro- 
vince eligible for nnunbership m the Provincial Diet (the 
elected local council of the Piovmce) by the Provincial Com- 
mittee (the elected eveciitive of the Dn^t). The Governor has 
to take its consent for all his ordinances. It hears appeals 
from inferior administrative bodies and decides as executive 
authority certain administrative matters, eg. number, time 
and duration of certain markets and questions relative to the 
construction of certain roads. No doubt these poweis fall a 
long way short of exhausting the whole field of the Governor s 
authority, but so far as they go they make the councillors 
colleagues and not advisers only of the Governor, In fact, in 
the most important matters affecting the locality, the Council 
imposes popular control over the acts and resolutions of the 
Governor. 

35. In the smaller Government Districts the functions of 
the government pcrformable in the District are divided between 
(i) a Government Board composed entirely of professional 
officers appointed by Government and belonging to the higher 
administrative service, presided over by the Government Presi- 
dent, and (ii) a District Committee, an administrative council 
of the type of the Provincial Council presided over by the 
Government President and composed of two other professional 
officials appointed for life (one from the judicial and the other 
from the higher* administrative services) and four lay members 
appointed in the same imf m the lay members of the Provin- 
c^l Couneih' I have prefionsly, spoken of the distribution of 
fup#ions belween ^ these twd Committees, one wholly profes- 
Monkl^' fjhe ether predominantly* But for the pre^nl it / will 

tb my that ihatfcers which it Is believed #ill ’ a#ect the 
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pii\afr interests o£ the citizens most intimately e g, manage- 
of poiice-iiiacters and supervision of suboidiiiate aiitlio- 
iitiies, particularly local coiporations, are within the competence 
of the latter* The members of both Committees, it should be 
observe^!, me ill their respective spheres, the colleagues and 
not plviscis only of the Government Piesident (a). 

36, In the Ciicle (the Prussian County) the Government 
employs as its agent the elected Executive Committee of the 
Clide Diet, the locally elected oigan of local government 
The Oiicle Committee is thus at the same tune agent of the 
Circle Diet and of Gov(U'nment. The official jaresident of the 
Diet, the Landrath, excepted, all the members of the Com- 
mittee are thus laymen. It is well known that Prince Bis- 
mark’s scheme originally was ti constitute similar bodies 
acting as agents at the same time of both the Central and 
the Local Governments for the Provinces^ but he failed to 
carry it owing to the opposition of the conservative landed 
interest who would not allow all central government powers 
of the Pi evince to be handed over to Committees predomi- 
nantly composed of popularly elected lay councillors (b). 

S7. Nowdiere (with the doubtful exception of England) 
IS the value of local self-government better appreciated than 
m the Netherland Countries. Ongmally local units, each of 
their Provinces has inheiited its historic unicameral (directly 
elected) representative council which looks after the affairs of 
the Province through a deputation of its members* appointed 
by itself. Both Council and Deputation aie presided over by 
Eoyal Commissioners, who as agents of the Sovereign carry 
out Royal orders and exercise a general supervision over the 
acts of the local authorities. Except certain matters (e. g, 
police and military) which are reseived to the central authority, 
matters of general equally with those of local interest are ad- 
ministered by local authorities in the government not merely 


(a) Like the Council of th© Prefecture in France, the District Cominitt,^© 
also acts as an administrative oourh sitting When so acting without the G-ovem-, 
m&n% President* 'See references Cited in the previous note and those in the 
following* , , , , , _ , 

(h) gdodnow, Comparative Adminiatrativ-e Law, Tol t, 

LowelL i awd Partfea JSutopei, Tok % tpr ^ ' 
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of the Provinces but also of the Communes (a) which have 
local councils and executive committees appointed (subject 
to Royal sanction) by the Communal Councils, of the pattern 
of those of the Provinces and guided and controlled m the same 
manner by the Burgomaster, an appointee of the Crown from 
amongst members of the Communal Oouncil In theory these 
Councils are local councils of the Sovereign (just what the 
Provincial States of the French monarchy would presumably 
have been had they survived) and the Ciown assents to or 
vetoes their resolutions (b). The Crown approves of the budgets 
of the Provincial States and the Provincial Deputation those of 
the Communes within the Province, In regard to the^e coun- 
tries, it may therefore be said that central government func- 
tions in the localities are performed by representative local 
legislatures in concurrence with and subject to supervision by 
Royal officials. The government of England through self- 
governing local bodies resembles this form most closel)^, the 
difference (which is m her favour) being that, in England, local 
councils have not even official chairmen and they act directly 
and not through permanent deputations} like the Provincial 
and Communal Committees. 

38, It should be remarked that the South Africa Act 
of 1909 expressly authorisf‘S the Union Parliament to dele- 
gate to the Provincial legislatures powers other than those 
reserved to them by the constitution. The delegation autho- 
rised is not, as it might have been, to the exeeutiVe committees 
of the Provincial Councils, supposing the framers of the Act 
had chosen to follow the policy but imperfectly carried out 
in the local government organisation of Prussia, where as 
previously noticed, the Circle Committee is at once the agent 
of the Central Government and of the local council 

S9. By sec. 84 of the Act, the Chief Administrator of the 
Brovinoe, who is appointed by the Union Government, may 
act in matters not reserved or delegated to the Provincial 


(a) point Orke ’8 Kationalantl Lcxsal f 110*110% Clis. TII, XU 

and X? t Mnmeipal Qovemraont In Contin^tal Itorop©, Oiu III. 

(I>| Tim froTiaclai Cboncils are independent of tfee Bnyol prerogateV% 
pwt iwnaTocation wid mx neitlier be emipended nor 

by tie 'Eojal aixt f 
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Council without reference to the Executive Committee of that 
CounciL This body differs from the Parliamentary executives 
of the States or Provinces of the other Colonial Federations 
within the British Empire in that the members are elected by 
the Provincial Council and hold office for a term, just like the 
permanent deputations of the States in Holland. The organi- 
sation of the Provincial administration thus seems to have 
been deliberately intended to follow the Dutch modeb a fact 
which need cause no surprise if it be remembered that the 
White population of South Africa is predominantly Dutch. 

40, From the instances already considered it may perhaps ^ 
not be impossible to draw certain very broad general inferences tendencies, 
as to tendencies. The official representative of the Government, 
originally unfettered by any co-ordinate control, is first given a 
council, (which may be advisory or controlling according to 
national habits), The desirability of making the council partly 
or predominantly lay and even elective makes itself felt next. 

The last stage in the process of evolution is marked by a 
displacement of the associated council by a controlling council 
appointed by a representative local legislature. The progress in 
other words appears to be, even in the sphere of local govern- 
ment (using that expression it its largest sense to distioguish 
it from Government at the capital), from personal rule to cabi- 
net government, understanding by this last expression not 
necessarily only the informal committees of the councils which 
hold offices at all times at the pleasure of the majority in the 
councils but also committees elected by the councils for 
terms of years, which are sufficiently short to secure agree- 
ment in policy between the committees and the councils. 

It would of course be contrary to facts to suggest that these 
are the stages which have marked the progress of local insti- 
tutions in every country, or that the countries which still 
can show one or other of the earlier forms must necessarily 
pass through the later stages on their way to the last. In fact, 
in some countries, e. Holland and Belgium, owing to histori-^l 
oal reasons, the organisation has assumed the final form from the 
very beginning. The stages indicated can from their vafyl 
nature be found only in countries which at one stage or andtiher 
bad' developed a centralised, despotic .naonarchic, orgw»|iw^i;^j 
and ‘in seine 4rm of these, , tm constitution^;! j | 

arrest the' dey^Iopment of fp|3^'re,|iresentaMTe ^ 
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at riiftereiit It Suis reitamiy made greater progress in 

Piiissia ihaniii Fiance %\ii<‘ie belief m thf efticac}’- of ceiitralLod 
admiiiLstratitai, ^^poiisibhtj for which must in the last lesort 
be iiiidniikd and poisonal, appears to b^* drmly nigramed in 
the habits of the people. 


4 L The cuurM' of devel<»pmenfc, as I have just traced 
will, I belnno, find material confirmation from an examination 
j of English a ilonial admimstraiion, Xeccssity has driven the 
. protagonists of the most decentralised and least autocratic 
form of gneinrnent to establish at different times different 
degrees and varieties of despotic rule m their far away colonies 
and dependencies. That rule reaches its vanishing point in 
the Self-governing colonies. At the other extreme are Ciown 
colonies such as Gibralter, Basutoland, Wei-hai-wei and Labuan 
which have neither a legislative nor an executive council. St. 
Helena has an executive but no legislative councib and India, 
it is well to remember, passed through a similar stage. A 
great deal has been already said about Crown colonies posses- 
sing legislatures which are not representative and others with 
representative legislatures which yet have no control over the 
executive, winch need not be repeated here. Only very excep- 
tional circumstances induce the British Government to-day to 
maintain that extreme form of direct control which is implied 
in the non-existence of either a legislative or an executive 
council. In all other forms the executive council is always found 
associated with the agent of the Home Government in the 
colonies. In the highest form, the executive council comes to be 
an infomal committee of the local legislature holding office at 
the latter’s will and taking its policy from the loc»l legislature 
and not from the Governor or tihe Home Gavermnent which he 
represents. The Governor of a Self-governing colony is, as 
previously pointed out, only in a slightly less degree, *‘ibe 
minister of bis ministers** (a) ’than the King in BngkoA 


- 42. Gf thss and character of the ewutive' 

'Council M': drown coloniai^^ the following is ,» generalised 
Odlonial Regulations, Chapter Ij, Sec. Ill, 
'f'lw, pmwn Odmim the Executive Oouncil consists of 
officers of , the Government, w^th Or without ’ 
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the addition of unofficial membors. These Councillors are 
either the holdcis of offices sjiecified in the Governni’s ins- Crown 
ti actions or jiersons appointed m pursuance eithei of a Royal 
variant or of instructions from the Crown signified through 
a Secretary of State. The Governor may m cases of vacancies 
make piovisional appointment subject to the approval of the 
Crown. Members of the Executive Council can be dismissed 
by the Ciown alone^ but, in case of emergency, may be 
suspended by the Governor, who must at once report fully to 
the Secretary of State the grounds for such action. 

43. “The Executive Council has the duty of assisting Their rcla- 
thc Governor with its advice, and the Governor is required Gov-emOTs.*^° 
in his instructions to consult the Council in all matters of 
importance, except in cases of urgency (when it is his duty 
at the earliest practicable period to communicate to the Coun- 
cil the measures he may have adopted and his reasons), 
and in cases of such a nature that in his judgment the 
King’s service would sustain material prejudice by consult- 
ing the Council thereon Unless otherwise piovided in any 
particular case by law or by his instructions, the Governor 
may act in oppo’sition to the advice of his Council, but he is 
then required to report the reasons for his action to the 
Secretary of State by the filrst convenient opportunity” (a). 

He is expected to so act only when the public interest 
requires him to do so, but as he alone is the judge of that 
necessity, this power to override the decision of bis Council at 
his discretion reduces the latter in law to the position of an 
advisory or consultative body only, though normally no doubt 
the government of Crown colonies must he carried on 
according to the views and decisions of the majority of 
the Council (h). 

44. The above observations seem to be as well applicable Executive 
to the Ex-ecutive Councils of the Governor General and Gover- 
nors and Lieutenant Governors of India and its Provinces, as 
to those of the Governors of Crown colonies properly so called- 
But these are not the only executive, councils associated with 
the representatives of the Orhwn in, the Government of India. 



(a) ' Jilt AiUi^isWis Cf , kW System of ,,Qot8ll!!lh<ieot 



The Council 
of tlie Secre- 
tary of State 
for India. 


230 CENTBit CONTROL IN THE LOCALITIES, [ LeC. IX« 

The Secretary of State for India himself, imlike that for the 
Colonies^ is associated Tvitfa a council the composition and 
powers whereof ^\i]l require special consideration, as will 
indeed also those of the executive councils of the Governor 
General, Governors and Lieutenant Governors, 

45. The members of the Secretary of States's Council 
(called the Council of India) are appointed by the Secretary 
of State for 7 years with a possibility of a 5 years' extension. 
The Council is to consist of such number of members, not less 
than 10 and not more than 14, as the Secretary of State may 
from time to time determine. At least nine of the Council must 
have lived in British India for at least 10 years and left it not 
more than 5 years before the time of his appointment. A 
member of the Council cannot sit in Parliament. The Secre- 
tary of State IS the President of the Council and is bound to 
submit to it every order he proposes to make or to deposit 
the proposed order m the Council Chamber 7 days previous to 
a meeting. Orders regarding peace and war or negotiations 
with Princes or States are excepted, if the Secretary of State 
considers absolute secrecy essential. In certain matters, eg. 
the disposal of Indian revenues, the orders of the Secretary 
of State must be backed by a majority of the votes at a meet- 
ing of the Council^ but in other matters he can over-rule the 
Oounoil (a). 

46. The Council of India is thus in the mam an advisory 
body with a limited power of veto. Even in matters of expen- 
diturcy it would be difScuIfc for the Council to continue to 
resist the Secretary of State when he is the mouth-piece of the 
Cabinet’’ (b). 


€ot«ieillors 
originally 
mllmgum of 


47. The Executive Council of the Governor General of 
India consists of 6 ordinary members besides the Commander- 
ia-Olief who in practice is always made an extraordinary 
member. Ordinary members are appointed by the Crown, 
in prae&e for 6 yearn Three of them must have been at 


(ft) of Act of IflSi 3^10, 2i. , • ■ 
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least 10 years in the service of the Cro^vn in India, and one 
must be a barrister of England or Ii eland, or a memlier of 
the Faculty of Advocates of Scotland of not less than 5 years’ 
standing (a) The superintendence, direction and control of 
the civil and military government of India is in terms vested 
in the “Governor Geneial in Council” (b); and it will be 
remcmbeied that the Eegulatiiig Act of 1773 v?hich estab- 
lished this Council contemplated that the administration of 
the country was to be carried on in accordance with the votes 
of the majority of the Council and the Governor General had 
no power to set aside their decisions. The English Parliament 
was in fact at this date not at all disposed to hand over 
such an important charge, as the administration of the Indian 
territories then was and has always been since, to the un- 
fettered discretion of a single ruler, and it was because Lord 
Cornwallis, when appointed Governor General, made it a condi- 
tion of his acceptance of the office that the power of over-ruling Snbseciuent 
his Council should be given to him that, in 1786, the modifica- c^ianges, 
tion now embodied in Sec. 41 of the Government of India Act 
of 1916, was introduced. This section after laying down in 
terms that “the opinion of the majority of the councillors present present reja- 
shall prevail and that, if they are equally divided, the Governor tiona of the 
General or other person presiding shall have a easting vote,” hw Council, 
goes on to add that “whenever anyimeasure is proposed before 
the Council whereby the safety, tranquility or interests of 
British India or of any part thereof, are or may be, in the 
judgment of the Governor General, essentially affected, and 
he is of opinion either that the measure proposed ought to 
be adopted and carried into execution or that it ought to 
be suspended or rejected, and the majority present at a meet- 
ing of the Council dissent from that opinion, the Governor 
General may, on his own authority and responsibility, adopt 
suspend or reject the measure, in whole or in part.” The 

(a) The Montague-Ohetosford Reform Hobeme proposes to abolish the 
present atatutary maamnm for the Bxeontive Council and the statntary 
qualification for seats and to secure the appointment of two Indians (the 
preaent practice is to appoint one) to seats in the Council, See Report, 
paras 271-272. IJ also foreshadows the establishment of a Privy Oouncal of 
notables,, wi^oipitiie (Jevemor-Sensad mj.coiiBnlt oh Matters of twJfoy. anif 

Para W* ' > . '' ' ' '■ ^ ' 

(b) CtoTemMllttitt of Adt, 8#. 
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only safr*giiard against an arbitrary ONercise of this discro- 
tionary authority to overrule his Council is to be found in 
the provision which folloi\s that “in every such case any 
two members of the dissentient majoiity may require that 
the adoption, suspension or rejection of the measure and the 
fact of their dissent, be reported to the Secretary of State 
and the repoit shall be accompanied by copies of any minutes 
which the raeinbers of the Council have recorded on the 
subject ’’ (a). It is further provided by Sec. 43 that %vhon 
the Governor General visits any part of India without his 
Council; the Governor General in Council can authorise the 
Governor General alone to exercise all the powers of the 
Governor General in Qouncil; and even without such authorisa- 
tion, the Governor General at such times may issue on his 
own authority and responsibility any order which might have 
been issued by the Governor General in Council to any Local 
Government or to any officers or servants of the Crown act- 
ing under the authority of any Local Government without 
previously communicating the order to the Local Government, 
and any such order shall have the same force as if made by the 
Governor General in Council, subject to suspension by the 
Secretary of State in Council, the same operating from the 
time of the receipt of the latter’s order by the Governor 
General 

48. The net result of these provisions is, in law, to convert 
the Council of the Governor General to a consultative body, 
though as a matter of practice no doubt the ordinary adminis- 
tration of the country is carried on by the opinion of the 
majority of the councillors* 

49* The Executive Councils of the Governors of Madras, 
Bombay and Bengal consist of such number of ordinary mem- 
not exceeding four, as the Secretary of State directs* Two 
of the ordinary members of the Executive Council must have 
Ibeta ki least 12 years in the ser^dee of the Crown in Indih at 
fte lime ,pf appointoent They, as well as the ^ Governor, are 
appointed by the Crown, in pmcim for five Governor 

has the same ,^wer as the Governor General of ' hver*"ruling his' 
Coondl ^teiy way, , tiih%h ordinarily 'lie fo bdnnd hf< 
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opinion of the majority. If the votes are equally divided the 
Governoi has a casting vote (a). 

50. A Lieutenant Governor's Executive Councilj when there 
is one, is to consist of such number of ordinary members not 
exceeding fom as the Secretary of State directs ; all appointed 
by the Governor General with the approval of the Crown for 
a term which in practice is for 5 years. The Governor General 
by the notification by which he establishes an Executive 
Council for a Lieutenant Governor has also to provide for cases 
of difference of opinion between the Lieutenant Governor and 
his Council (b). Other “Local Administrations'' in India are not 
embarassed by any kind of Executive Council whatsever (c). 

51. For Central Government puiposes, Commissioners and 
Collectors act alone. A proposal to provide them with advisory 
councils was mooted before the Decentralisation Commission 
but rejected by the majority of the Commissioners, on the 
ground that in the Municipal and District Boards they have 
already consultative bodies sufficient for all practical require- 
ments (d). 

52. India seems indeed at the present moment to be far away 
from the stage when the Executive Councils of her Governors 
General, Governors and Lieutenant-Governors will be composed, 
like those of the Commissioners and Burgomasters in Holland 
and Belgium and of the Chief Administrator in the Provinces of 
South Africa, of members of locally elected representative legis- 
latures appointed by such legislatures. The other local 
administrations of India stand even further off from that stage, 
keeping company in fact with colonies like Labuan, Wei-hai- 

(a) GoYernment of India Act, 1915, sec. 50, 

(b) Oovernment of India Act, 1915, sec 55, An Analysis of the System 
of GoYernment Aroughout the British Bmpire, p 174. 

(c) The Montagne-Ohelmsford reform scheme proposes to establish Execn- 
tiYe Connoils m all the Froyinoes of two members, one Indian and one Euro- 
pean. The ExeeuMve Councils under this soheme will haYe no control over 
the subjects to be translerYed to Ministers responsible to representatire 
leglsIatiYe bodies which also the scheme pioposes td ^tablish m the FroYinfees. 

(d) A^ substantial elected majorities will be secured in these boards tind^ . 

a sch settle, of local Self-governnie:^^' reform’ recently ,approTed by ' 
ment of* iii'dla,’th©y' 'mayepot' AetYe tto nurbosC' cl' ■. 
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wei and Basntoland, St. Helena with her Executive Council of 
three nominated members ^\ho are not officials, but '^vithout a 
legislative council is in this respect more progressively orga- 
nised (a)* She IS furthei away still fiom the stage when the 
members of her Executive Councils shall bold their offices at 
the pleasure of the majority in representative legislatures^ as in 
the Self-governing colonies. The first condition of progiess 
in that direction^ a representative legislature, is wanting (b). 
But judging from English precedents only, a representative 
legislature does not necessarily faring •with it a council of its 
own appointees. The members of the Executive Councils of 
Crown colonies possessing representative legislatures are, like 
similar officials in Crown Colonies without representative 


(a) Tile inbabitants of these parts of India may be interested to learn that 
there is still in the British Empire a single colony, even more primitively 
organised, uz : Tustanda Cunha, a small island in the South Atlantic, where 
there are no laws or regular government, and the people are under the moral 
rule of the oldest inhabitant— a reproduction of the patriarchal condition in 
which in the Pitcairne Islands the descendants of the Bounty Mutineers were 
found to be living in 1814 This, of oourbe, is possible only m an island settle- 
ment with a very small population. An Analysis of the System of Government 
Throughout the British Empire Macmillan & Co,. 1912, p. 61. 

(h) Since the above was written, the Report on Indian Constitutional 
Reforms submitted to Parliament by the Secretary of State for India and the 
Viceroy has put forw^ard^proposalsfor dividing the government of the Provin- 
ces (not ot India) into two parts, one to be controlled as at present by the 
Governor and his nominated Executive Councillors and the other to be entrus- 
ted to the Governor and a Minister or Miuisteis to be chosen by him from 
amongst the elected members of the Provincial legislatures -which are to be 
made predominantly elective representative bodies The Governor and his 
Executive Council will have exclusive control over all that concern the peace 
order and good government of India and other matters not transferred to* 
the Governor and his Ministers. Only specified subjects of provincial and 
lofiAl interest are at the outset to be transferred to the latter, but the Report 
the pre^ressive transfer of other subjects until fully responsible 
govemw^t should be finally attained. The Ministers, however, are i» the 
' Ibgmnbg to^be appointed for the term and life of the legislatures and are not 
to be ^movable by the 'latter, which moreover are not (to start with) to have 
pow« to tote their salaries, and in the beginning, the Governor too will 
; n# Ik bound in att mum to ac«pt the advice of his Ministffl% to’ttnt during 
, penod of experimentation, he alone will remain responsible 

the admilislattoa of the ** transferr^ subjeets. But the Report <»n. 
l«ttpIaito#i'wlirasehtoptionby thol^sktiveM power to vole the 
yter by which itoelf ^li iWKe the Mkislmfa %en. 
iam '<»i lie k. Rarlkmtoliiy fee' the Rteorii C&» 
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legisktiires, nominees of tlie Crown and bound tu sene its 
policy and not that of the Legislatures. The leason for 
maintaining this seeming anomaly is of couise to be found (as 
I have already stated) in the want of capacity shm\n by 
these legislatures to govern the colonies in other interests 
than those of the nanow electorates whom they repiesent. 

53* Regarding India, it has to be noted further that not 
only are such U‘gislatures as there are in that country not 
representative, there is also no representative element m the 
composition of the Executive Councils such as may be found 
in the Provincial, Distiict and Ciicle Committees in the local 
administration of Prussia. 

54. I shall conclude my consideration of the present 
topic with a brief description of the Indian legislative bodies* 

55. The Legislative Council of the (Governor General con- 
sists of the members of bis Executive Council, the Lieutenant 
Governor of the Province in which the Council sits, and sixty 
additional members of whom 35 are nominated by Govern- 
ment and the remaining 25 returned by electorates so 
contrived as to provide leprcsentation for inUrests and not 
numbers* There must m this Council be an official majority, 
and no person is eligible for election if declared by the Gover- 
nor General in Council to be of such reputation and antece- 
dents that their election would, in his opinion, be contrary 
to the public interest. The ordinary term of office of elec- 
ted and nominated members is three years, the term of official 
members and nominated experts being terminable at the will 
of the Governor General (a). 

(a) The Montague-Chelmsford scheme of Indian constitutional reforms, 
now under the consideration of Parliament, proposes to replace tbe present 
Legislative Council of the Governor General by a Council of State and a Legis- 
lative Assembly, the former to consist of 60 members exclusive of the Governor 
General, of whom 21 are to be elected and 29 to be nominated, 4 of the latter 
to be non-officials and not more them 25 officials including members of ibe 
Executive CouuoiL The life of each Council will he 5 years. The Legislative 
Assembly is to consist of 100 members of whom two-thirds are to be elected 
and one third nominated, not less than one third of the latter to be non-offi- 
ciala* Official members of the Gounod of State will be eligible also for nomina- 
tion in the Legislative Assembly. As under the scheme responsibility foy the 
“peace, order and good governments^ of the oountry'is to be retain^ exa^u^y%' 
in the h^nds of the Government of J^ndia, thtedounml of State which w|llf 
a perpetual Governmmil ffiafonty fs i^o be ^ven e^^olusive ' 
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Powers 


Limitations 
on its powers* 


5C, Siibj^‘Ci 10 restnei 10118 to be prcsciiitly mentioned^ the 
Legislative Council o£ the (jotemor General has power to 
make laws 

(a) For all persons, courts, places and things within 
British India , 

(b) For ail subjects of Ins 3fajesty and servants of 
the Crown within other parts oi Jndia* 

(c) For all Native Indian subjoets of His Majesty with- 
out and beyond as 'wrll ns within British Indio. 

(dj For the go\ernment of officers and soldiers of His 
Majesty’s Indian forces, wherever they are seiving, m so far 
as they an* not subject to the Army Act. 

(e) For all persons employed or serving m or belonging 
io the Boyal Indian Marine >Service and 

(f) For repealing or altering any laws which for the 
time being are in force m any part of British India or apply 
to persons for whom the Governor (Jeneral m Legislative 
Council has power to make laws. 

57. But the Council is not authorised unless evpessly 
empowered by Act of Parliament to make any law repealing 
or affecting 

(i) Any Act of Parliament passed after the year 1800 
and extending to British India ( including the Army Act and 
any Act amending the same) or 

(ii) Any Act of Parliament enabling the Secretary of 
of State m Council to rais<^ money in the United Kingdom 
for the Government of India. 

58* Nor has it power io make any law affecting the 
authority of Parliament or any part of the unwritten law^s or 
oonstitutions of the United Kingdom of Great Britain and 
Imlaud whereon may depend in any degree the aliegiance 
of any person to the Crown of the United Kingdom^ or affee- 
ting the Sovereignty or dominion of the Crown over any parf 
of British India ; and it cannot, without the previous ^ approval 
of tha Secretary of State in Council, make apy law empowering 

„ ^ I ,11, I , u' i x, , i i i i,r. i:,... 
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Hiiy Courts other ihao a High Courts to senitiice to the 
Ijiiiiishttieni of death any of His Hajesiy's subjects born in 
Europe, or the childien of such subjects, or abolishing any 
liigli Court, 

59. Also, except with the previous sanction of the Oo\cr« 
iior iSciiera], no measnie may be introduced attecting 

(a) The Public Debt oi Public Ecvennos of India, or 
imposing any charge on the re\ enues of India, or 

(b) The leligion and leligious rites and usages of 
any class of Biitish subjects lu India, or 

(c) The discipline or maintenance of any pari of His 
5Ia|csty's Military or Naval forces, or 

(d) The lelations of the Government with foreign 
Princes or States. 

60. The assent of the Governor General is necessary before 
any Act passed may become law, and the Govornoi General may 
leseive the Act for the signification of His Majesty’s pleasure 
thei eon through the Secretary of State in Council Also, the 
King may disallow any Act through the Secretary of State in 
Council (a). 

61. Of the composition of the several Provincial legis- 
latures, it need only be said that the members thereof arc 
lecruited in much the same way as those of the Council of 
the Governor General, a considerable number being officials 
and some nominated non-officials and others returned by 
electorates so contrived as to represent interests and not 
numbers. The number of non-officials elected as well as 
nominated, taken together, has to constitute the majority 
of councillors, differing in this respect from the proportion 
observed in the Governor General’s Council. But, except in 
Bengal, the elected members are in a minority, being in Bengal 
slightly in excess of the combined strength of the permanent 
official element and the nominated official and non*official 
membei*ship (28 to 26). (b). 

(a) 0ov0mment of India Act of 1915, mm* In tbe Montague- 

Cljelin^ord ^cheroc of Indian constitutional reforms tbe Oovemor Genera! 
md tlie ptown retain the powers of assent, reservation and disallowance. 

, ^ {^} Ijengar^s Indian Constitution,’^ 2ad edition, Table at p. cxvii, 
rcteive strength df elected^ and nominated and the official 
' in, the nl the Supreme and Local Legisla* 

life \,3[n ^i^beme of Indian 'Constifeutiona 
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1^2, TIiu Lncal legislature of a Province has ppwer^ subject 
to tile provisions of the Government of India Act, to make 
la\\s for “the peace and good go\eiuient” of the teriitories 
for the time being constituting that Province. With the 
previous sanction of the Governor General it may lepeal or 
alter as to that Province any law made by any authority in 
Brifetidi India other than that local legislaturej but it may 
not, without the previous sanction of the Governor General, 
make or take into consideration any law 

(a) Atfectmg the Public Debt of India or the customs 
duties or any other ta\ or duty for the time being m force 
and imposed by the authority of the Governor General in 
Council for the geneial purposes of the Government of India;, or 

(b) Regulating any of the current com or the issue 
of any bills, notes, or other paper currency^ or 

(e) Regulating the conveyance of letters by the post 
office or messages by the electric telegraph, or 

(d) Altering in any way the Indian Penal Code, or 

(e) Affecting the religion or religious rites and usages 
of any class of British subjects in India, or 

(f) Affecting the discipline or maintenance of any 
part of His Majesty’s naval or miiitay forces, or 

(g) Regulating patents or copy-rights, or 

(h) Affecting the relations of the Government with 
foreign Princes or States. 


leforms, it is proposed to establish for each Province an enlarged Legislate 
Council witb a substantial elected majority. The Council is to consist of 
fl) members elected cm as broad a franchise as possible, (2) nominated mem- 
bers mokdiBg (a) ofhoial and (b) nomoffioial and (3) « ofiich members. 
The Governor and his Executive Council are to retain full responsibility over 
matters affecting the “peace, order and good government of the country,’’ 
as also over departments which will not have been made over to Ministers 
impm^hh U the newly constituted legislative bodies. Therefore, though all 
legislation mm% normally be passed in the Legislative Council, the Governor 
has poifcr to certify that a certain bill concerns, the peaoe, order and good 
gofer»»«at of the country or that it relates to one of the reserved subjects, in 
wMc4 mm It would, broadly speaking, be enough if the Mil be passed 
by the Grand Committee of the L^sktiv© Council, which la to comprise 
from 40 to §0 per cent of the Oouneil, the members loi be chosen partly by 
election by by nomination Tim Govmw irould have -pwmr 

to liotolsale a in I© himsMf, but not ih«t» ihlwi %m > 

thirisof thenomilmWmemtesare tobeoffic^^ 
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63. But an Act or a provision of an Act made by a local 
legislatme and subsequently assented to by tbc Govcrnoi 
General is not to be deemed invalid by reason only of its 
requiring the pievious sanction of the Goveinor General 
under this Act. 

64. No member o! any local Legislative Council can, with- 
out the previous sanction of the head of the Provincial Adminis- 
tration, introduce any measuie affecting the public revenues 
of the Province or impoKSing any charges on those revenues, 

65. Any Act passed by a local legislatuie requires the 
assent of the head of the Provincial Administration and also of 
the GovernoT General ; and the Crown through the Secretary 
of State may disallow an Act already pa>ssod as afoiesaid (a). 

66. A further restriction on the legislative power of both 

the Supreme and the Provincial legislatures is that implied in 
the provision^ now embodied in Sec 32 of the Government 
of India Act of 1915^ to the effect that '‘every person shall 
have the same lemedies against the Secretary of State in 
Council as he might have had against the East India Company 
if the Government of India Act of 1858 and this Act had not 
been passed,” and this piovision has been interpreted to mean 
that the legislatures in India are not authorised to make 
laws taking away the right of action of any person against 
the Government of India saved by this section (b). Sec, 84 
of the Act on the other hand provides that any law passed 
by any authority in British India shall not be deemed in- 
valid solely on account of any one or more of the following 
reasons ^ 

(a) In the case of a law made by the Governor General 
in Legislative Council or a local legislature^ because it affects 
the prerogative of the Crown, or 

, (b) In the case of any law, because the requisite propor- 
tion of members not holding office under the Crown m India 
was not complete at the date of its introduction into the Coun- 
cil or its enactment^ or 


(a) Groterament of India Acts of 1915, secs. 79*8® In the Montague- 
diete'sfotd teform pfopogals^ thwe powets of' the OovewiO'r eto„ fche 
Geneml and the Crown are to he retaihed. , „ i , ' , , ^ ' i 

I. L. K. (M. I#* ‘ 
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(c) Ib the case of any law made hy a local legislatnrej 
because it confer^ on Magistrates, being Justices of the Peace, 
the same jurisdiction o\er European British subjects as that 
legislature by Acts duly made could lawfully confer on Magis- 
trate ‘S in exeicise of authority over other British subjects 
in like cases. That section further provides that a law made 
by any authority m Butish India and repugnant to any 
pro\ ision of this or any othei xict of Parliament shall, to the 
extent of that repugnancy, but not otherwise, be void (a), 

61. From the abo\e it is clear that the Legislative Coimcii 
of the Governor General has (as was to be expected) con- 
current power to legislate for a Province under a local legis- 
lature. In practice, however, this power is not exercised, 
except in very extraordinary circumstances, as to matters 
withm the competence of the local legislature. Xo precise 
boundary line is drawn between the subjects to be dealt 
with by the local and central legislatures. In practice, how- 
ever, the Governor Generabs Council confines itself to legis- 
lation which is either for Provinces with no local legislature 
or is beyond the powers of a local legislature, or lequires to be 
dealt with on uniform principles throughout British India (b). 
No legislation can however be officially introduced into the 
local legislatures without having been examined by the 
Government of India, so that the provisions requiring the 
previous assent of the Governor General for certain classes of 
measures seem, m practical oporatioUj to be almost super- 
fluous (c). With this is to be considered the fact previously 
noticed that no bill of any importance can be put before the 
Legislative Council of the Governor General by the Govern- 
ment of India without previous reference to the Secretary of 
State for India (d). Taken along with the provisions which 


fa) (5f. s«. 6 ot tic Cfeloulal Laws Validity Act of I MS. 

{!>) la ' Ike |>ro|iosals for reform ooataiued m tlie Jomt Report to 

hf tlio Secretory of State for lodia and the Oo?eruoi>ie»^al, octe- 
Cttrwut power of m matters provmcial is to 1» retolpM by' tlie 

Oowamtnt of ladis* bat wiB, it is expected, be very gp^iagly afed* See 
para of tbe Report* ' 'i 

{@1 wterfclioai ocmww' b© rfeotoafljr- piM' wben mmmm 
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give the heads of Provincial Administrations, m regard to 
Provincial legislation^ and the Governor General and the Secre- 
tary o£ State, in ail cases, power to withhold their assent to or 
disallow Acts which have been passed by the Indian Legis-^ 
latures, these facts fully establish the essentially subordinate 
position ot the Legislative Councils of India (a), 

fl8. The fact o£ their subordination being admitted (,b), Tliough as 

® ^ to legal com- 

t1ir3se legislatiiies^ like those of other Biitish colonies, aie petence sove- 

*'not in any sense agents or delegates of the Imperial Parlia- tS 
raent’'^ but have and ^verc intended to have, within the pres* 
enbod InnitSj plenary powers of legislation, as laige, and of the 
same natuie, as those of Parliament itself. ^^The established 
Courts of Justice, when a question arises whether the pres- 
cribed limits have been exceeded, must determine that question, 
and the only way m which they can pioperly do so is by looking 
to the terms of the instiument, by which affirmatively the 


ob^erxed : *‘The partial contiol of the executive m the Provinces by the 
legislature and the increasing mtiiience of tiie legislature upon the executive 
m the Uoxernment of India will make it necessary that the superior control 
oxer ail gox’eriiments in India which is now exercised by the authorities at 
Home must b(‘ in a corresponding measure be abated 

(a) See Decentralisation Commission’s Report, pp. 10, 15. 

(b) On the 20tli August 1917, the British Cabinet through the Secretary 
of State for India announced in Parliament the future policy of the British 
Coveinment with regard to the Government of India, as being ‘Uhat of the 
increasing association of Indians in every bianch of the administration and the 
gradual development of self-governing institutions xvith a view to the progres- 
sive realisation of responsible government m India, as an integral part of 
the British Empiie.’^ To give eaily effect to this policy, the British Govern- 
ment deputed the Secretary of State, Mr. Montague, to India to study 
the question of Imlian constitutional reform on the spot in association with 
the Viceroy, Lord Chelmsford. The Joint Report on Indian Constitutional 
Reform submitted by Mr. Montague and Lord Chelmsford was published m 
June 1918, shortly after the completion of these Lectures. The proposals 
embodied in the Report, if adopted, xxdll set up within the existing Provincial 
Governments a small sphere of autonomy to start with, those Governments 
otherwise remaining subject as present to the Government of India and the 
Secretary of State. The Provincial legislative bodies will be made predomi- 
nantly elective, and will control the spedified subjects made over to them 
through Ministers responsible to them. As a result, however, of periodical 
Parlikthentary enquiries, this sphere of atilonomy milt it is expeefeed* be 
progfetoiVely increased, in proportion as, . the l^lslative bodies , and , ;'bhe 
Ministers responsible tO' th^ will demonstrate their fitne^for 

uf tmu^ Rarli»hntary Aewlly goal Uf 'thb 
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legislati'io powers were created and by which negatively they 
are restricted, li' what has been done is legislation within 
the general scoiie ot the ahirmative words which give power, 
and if it iiolatc.- no express condition or restriction by which 
that pow'er is limited (in which categoiy would of course be 
included any Act of the Imperial Parliament at variance with 
it), it is not for any Court of Justice to enquire farther, or to 
ealaige constiiictiiely those conditions and restrictions” (a). 


LECTURE X- 

ORGANISATION OF THE CENTRAL 
EXECUTIVE. 


(1).—Tha Supreme E.cecuhve and Executive Council. 
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1. The organisation of the central executive of each 
country is so much the product of its history — though no 
doubt imitation also has played an important part — that any 
mere generalised account of the several existing forms of it, 
even if possible, would be of little value for purposes of com- 
parative study. 

2. Looking at the matter, however, from the historical 
standpoint, all known forms of government (with nnimportant 
exceptions) appear to have had a common starting point, viz : 
an absolute King. A variety of experiments has been tried 
with this highly effective instrument of social organisation 
in different countries and at different times. The necessity of 
imposing some kind control over the unfettered despotism 
of the King appears to have been realised from the earliest 
times. The two forms which appear to have found most 
favour among the Ancients wore— -(i) providing him with a 
otmneil, (ii) associating with him one or more colleagues ; 
and were not rarely found operating together. This was so 
at in bpth Eome and Sparta. The council again might- 
be (i) adyiaary or (ii) controlling. It is very unlikely that 


(a) l*et Lord 8®Iborne in Qtteeit v, SunzA, (1878j 3 App. Cas 889 
P. C. Set M r^ds the powers ofCtobnial legislature, Jmlla 

(1885 ) 10 App. 28? P. 0. ; v. Ckm Tmm 

(1W1> A, b. i T. A, { 1888 i'9 A'pp. Caa il7 V ' 0 j PMlmZ 
(18TO) L. E. w Wdles J. at p m ^ aad JeiikW EritokEtilo 
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any precise notions about its functions would c\ist in the 
minds of people in the beginning. Whether it would be 
advisory or controlling w'ould really depend upon what it 
succeeded m making itself to be m the struggle wuth the Royal 
power of wdiich ample evidence is recorded in history. The 
Senate of Rome appears to have been passing from the advisory 
to the controlling stage when the Principate mter\cned and 
re-esta Wished absolute monarchy under an additional sanction 
{e. g. the popular) of which I shall presently speak, whilst 
the Ephors of Sparta made themselves the masters of Kings. 


3. The history of the evolution of central power in 
Greece and Rome would have been much less complicated if 
it had not been for another power which put forward claims to 
sovereignty from very early times, viz,, the ‘Toople'\ Of the 
narrow interpretations put on this term in ancient Greece I 
have already spoken. But it may be said wnthout serious 
risk of error that the struggle for power in ancient Greece 
and Rome was really waged between the one, the few and the 
^'many In Athens the *^many’’ won it so completely that the 
others disappeared. The ‘^many” appointed officials, examined 
their accounts, sat in the law courts, made war and peace 
and ruled an empire. The multiplicity of interests under their 
control led to a division of administrative business in Athens, 
as it did later on in monarchies, into departments, and the 
development of a mild variety of bureaucracy of which an 
account was given in a previous lecture. It was a government 
(the only successful one in history) by citizens m meeting 
assembled deciding most questions by majority votes — an 
impossible form of government in modern conditions (a). 

4. Of the government of Republican Rome, I need only 
recall what I have previously said The Royal power was 
first divided between two Consuls, each of whom could veto 
the other’s acts. There were further divisions of power, 
functional as well as horizontal, without any single controlling 


_ fa} ^ I cannot help storing Mr. ElAu Uoot*& aversion for mvimn moawn 
etporimcnls in this direction, the Initiative, the Compulsory Referendnin, 
tto^rfolicershy.Tot^^ jndinkl 
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anilioritj. The govomiacut of Republican Rome was govern- 
ineiii by waning dupartments and wor.se still by opposing 
iiitt*rt‘Sts organised, as to one at least, as a ^State witiim the 
State -»aRtl saved fiom anaicliy only by the iinconstitiitional 
Hsnrpanmi of the Senate. 

5* For ancient governments organised at all on modern 
linoNj one might go eithei to Tmpeiial Rome or to India under 
the ilanrya Emperors. Both ^\ere centrally controlled bureau- 
cracies. The business of government in both forms was 
diviJod into depaitment.s, Weie thcie executive councils, 
cabiiKds of the King ^ There a=^suredly were in India — advisory 
ones apparently — but the tlieoiw of irapenal authority in Rome 
—that it uuB a plenary delegation of power made for all time 
to the Emperor by the so\oreign peopL — made it difficult for 
siu‘h nn institution to attain vitality in the Roman Empire. 
The Feudal and post-Feiidal Kings had advisoiy councils 
which gr(‘W out of the main body of the King’s larger feudal 
tenants and the servants of his household. King and Council 
also form the tuo static elements of the central governmental 
organisation m every modern country. In republican coun- 
tri{‘S, the Kings" have been replaced by periodically elected 
chiefs who, as did Ihe Consuls in ancient Rome, excu’cise Royal 
power in but another name, that of the ‘‘ Pre=?ident but that 
is not a difference m substance. The important point to note 
IS that the administration in neaily all modern countries (a) 
is, in appearance at least, smgle-headed. What differentiates 
the organisation of the Centraji Government for one country 
from the same organisation for another are the extent and 
character of the powers handed over to the executive for 
administrative purposesj the constitution of the council and the 
relations of the executive to the other organs of the State. 

6. Writers on political science deal at length with the 
relative merits of the single-headed and plural organisations 
of the central executive ( b ). Modern governments have 
solvfid the question by virtually abolishing the plural form 
which surrives only in Switzerland, the conditions of which 
couutiy are however so peculiar that no jpplitical experiment 

fab ^ y \ Vv. . 
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wliicli has siiccecilurl only in i-lriu country can clann applicfition 
lor that- to any other eountiy. The Gerinuu Emperor 
IS no doubt often spoken of by e‘\( n fh imaii wnteio as the 
agent of the Biuidesjaih, the Fefleial Oouncii of the Eiiipircg 
■which is said to be its real executive. But this o^eilonks the 
dummatiiig infitienee which the Eiapeior as King of Piiissia 
iH able to excicise in that Council (a). Whatever may be said 
of Iniii from th(‘ point of \ie\\ of legal theory, the German 
Empc lor Gxeici&es more power m fact than the executive head 
of any other country. 


7 » Of gi cater importance IS the fact which distinguishes 
all heads of go\einiiieiiis to-day fioin the corresponding autho- 
rities in Impeiial Rome and the Feiulal and post-Feiidal 
monarchies built upon the Impeiial Roman inodeL They all 
exercise not absolute but 'Gegal powers. No question that 
the power they exercise are those conferred upon them by 
law can of course arise wdiere, as in lejiublics, they are powers 
which have been expiessly conferred upon them by the eons- 
titiition. But in States having horeditaiy (‘xeciiiivesg there is 
said to be a ^laige undefined residuary power” w'hich goes by 
the name of '‘Royal prerogative.” In England the pierogativo 
has always been legarded as based on law. Its extent and 
scope have always been subject to examination and ha\e been 
defined by com is of law. It is also now firmly established that 
the exercise of the Royal prerogative can bo regulated and 
restricted by statute (b). The two most impoitant prerogatives 
of wdsich tho Crown in England has been deprived by Parlia- 
ment within fairly recent times are the right to establish 
and organise law courts and the power to issue articles of war 
for regulating the conduct of the forces in times of peace. In 
both military and judicial affairs, the influence of the execu- 
tive now rests, in normal times at least, only on its power of 
appointment and dismissal (which last again it does not 
possess in the case of high judicial offices), its powers o£ 


*!Prerogative' 
powers really 
‘UeeMl” lu 
oii^m 


(») 0o?ertimenfe and Parties in Continental Europe, Tol. I, pp* 

(b) Kiilsfeiiy, Laws of England, VoL ?Ii tt. 872. t use the word “Pre- 
* In the s^nse la wdj'ieh Mr. Ltoj nsasit. Anson, Law 'and Oofr 
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ilirpclioii in lailiury affairs and on the exercise of the power 
of pardon m ]ndiciai affairs. In other countries the Chief 
Exeeutne may possess powers which rnay noo be interfered 
with by the ordinary legislature. But e?eii these powers 
iiiust be exercised within limits defined by the ^'constitution/^ 
The fact is that e\er since Kings have ceased to be ‘The 
State/' the tenuie of Koyal office can be made to rest only, as 
it often does in fact, upon a theory of legal grant of authority 
by the constitution, A governmeiit is constitutional only in 
namCj if it does not recognise this fact (a), No doubt the 
transition of hereditary monarchies from the ‘‘absolute’" to 
the ‘Constitutional” form has been so gradual ( or where it 
has been ushered in by a revolution of any sort, the makers of 
the re\olution have had so little time to attend to theoretical 
consid* ‘rations ) that there are everywhere to-day grouped 
round the person of the monarch ‘’‘survivals” of the old theory 
capable only of a historical explanation. But the central fact 
is beyond question, that the executive to-day from the Chief 
downward are as much bound by law as any subject. Large 
discretionary authoiity may still be vested in the executive, 
but even this must be derived from lawu It is because in 
the interest of good government large— dangerously large- 
powers must be entrusted to the executive, that other forms 
of restraint, besides the judicial, that for instance which is 
furnished by executive councils and the political control of 
the legislature, assume importance. 

8. I piesume the power of the British Crown is as much 
^^'constitutional” in India as in any other part of the British 
Empire. The matter would scarcely admit of any doubt, 
but for loose statements found in the writings of Anglo-Indian 


' ($) Such was the late Btisaiaji Government On May 6, 190$, Tsar 
Kiobolaell gave Im people a eomtitntlon by wbicb legislative power wag 
ov»totbe Mrnp&m aci^ngto ooncnirence with tbe Ooanciloftbe 
fcplre ttrf tie B»ia% &e latter ri^reeentog the popakr tase wliioh mdev 
ib© wstilation^waato be eleefted indwtly on a limited sntrage. 'Even m 
eteetel, Ibe ii»|^ Itema ^v® ^xpmmkm to views m mnoi agaiuet tbe taste of 
fcte C wM# imier tbe eonsMtation was to tbe Emperor 
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authois and publicists to the effect that ^^the Govemment of 

of India has powcis, rights and pruileges deuved, not from 

the English Crown, but from the Native Princes of India whose 

lule it has superseded” (a). The shitement seems almost to 

suggest that the Govermnent of India has soTcicign po^-^crs 

independent of the Crown — a political heiesy w^hich was killed 

so long ago as 1772 by a resolution of the English Hons© of 

Comiiions (h), I take it however to be but an infelicitous way 

of expressing that the Grown of Great Britain has those 

powers, rights and privileges with reference to India. So far 

as the ^pri\ate law’ rights and privileges of the Native Princes 

arc concerned, there is no difficulty under the constitutional 

law of England in holding that those passed from the Indian 

Princes to the British Crown fc). But the statement is 

simply ridiculous if it be intended to mean further that the jjas the Go- 

unlimited and despotic pierogatives of the Moghul Sover- jndirthedL 

eigns or any of the lesser potentates of India of the 18th poticprero- 

century have passed to the British Grown for the benefit ot Mo^iiul im ^ 

the Government of India, and that the Viceroy of India ( or jnJhan 

is it the Governor General in Council ? ) is free, within the • 

limits of what were formerly the territories of those Princes, 

to play the Grand Moghul in a manner in which English 


(a) Sir Courtney Ilbert’s Go?emment of India, Second Edition, p, 177. 
Ko authority is given for this proposition but Iroin the account ot the impeach- 
ment of Warren Hastings it appears that in his detonee the retired Governor 
General had laid claim to such a power. “If the sovereignty’*, he said, “of 
Benares as ceded to us by the Vizier has any right annexed to it and be not 
a mere empty word without meaning, those rights must be such as are held, 
countenanced and established by the law, oustom and usage of the Moghul 
Empire, and not by the provision of any British Act of Parliament hitherto 
enacted”. See Burke’s Speeches on the Impeachment of Warren Hastings, 
Bohn’s Library, Edn. of 1888, Vol. I, pp. 483 to 485. It is needless to say 
that this claim was not admitted and the passage in Ilbert’s book is the only 
one I have found in any work of authority which does not merely quote from 
llfeext, whmre the matter is put forward as an indubitable tiuth. Keither Sir 
George Chesney nor Sir John Strachey seems to ' have been conscious of its 
eadstence when they wrote their accounts of the Government of India. 

(h) This resolution which I found in Datid 0. Allen’s “India, Ancient and 
Modern” ( Boston, 1856 ), at p. 180, waS in the following terms. hll 

made under the, miltiwy teee or treaty with .foreign ptlncfu do 
ol^glill^g'totheState^^ ' 

' , lol Af 't, # 'ifle H 
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eoii^iitiiiional law v^oiiiJ not- pcimiB liini to acl^ sa}G wiili 
leferciice to thfj Andam^irt I^laipls. Tht*re is, I dare saj, mucli 
le&s justificAtion for any claim to cxeicise arbitiary powers in 
a land of ancient cu ilisaiion like India than was found to 
exist for instance in regard to Pondoland by the Judieiai 
Committee ot the Privy Council in its decision in Sprigg \\ 
Sigaiu (a). 

9* Bui whatever may bo the character or extent of the 
Ciowifs preiegative in the United Kingdom^ m the Biitisli 
Colonics or in India, it is undoubtedly a principle of English 
constituticmal law that it can be regulated, restricted and even 
taken away altogether, either expressly or by necessary im- 
plication, iiy statute of Parliament. How far the grant to 
certain colonies of a icpresentative legislature with or without 
an executive responsible to that legislature, or the grant of a 
noii-ropresentaiive legislature to others without special icscr- 
vations in favour of Royal prerogatives, confers similar autho- 
rity to restrict the prerogacive powers of the Crown to 
colonial legislatures is a debateable question (b). Even as 
regards the Self-governing colonics, Sir Henry Jenkyns has 
observed that there are some matters, e.g. the position of 
the Governor, which though arising wholly within the colony 
are beyond the power of the colonial legislature to affect, 
and that it is not altogether c^asy to draw the line which 
bounds the right of the colonial legislature to affect the 
exercise of the prerogative of the Crown (c). Some of the 
limitations, including the one mentioned by Sir Henry, can 
be obviously read in the Parliamentary statutes which embody 
grants of constitutions to the colonies. The Goyernment of 
India Act of 1833 expressly reserved royal prerogatives as 
matters which the Legislative Council of the Governor General 
was not competent to affect by legislation. But the imprae- 
iimhh character of such a limitation led to the enactment 
in the StettUte of 1868 of a clause now embodied in sec. 84 
of theGovemment ofindm Act of 1915 which provides that 


W (189^) 
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BO law passod by an Indian lej^islature is to be deemed 
invalid because it affect>s the prerogative of the Crown. To 
dopiive colonial legislatures of the power to affect the prero- 
gative of the Crown is really to make it impossible for such Sueli power 
legislatuies to organise the exeeiitivo administration in the necessary tor 
smallest matters even vith th(^ assent of the colonial execu- 
tive« Since, as previously shown, no law not approved by the colonies, 
executive government can pass through a noii-self-governmg 
colonial legislature and any law passed against its wdslies 
may be vetoed, such a limitation on the powers of colonial 
legislatures seems calculated only to hamper the executive 
when it may feel disposed to organise any matter affecting 
the administration by legislation. As to self-governing colo- 
nies, since the laws passed by their legislatures are in theory 
laws made '‘by the Crown by and wutli the advice of the two 
houses,” it follows that the legislatures of these colonies must 
have \irtiially unlimited freedom in organising the local 
administiation irrespective of the manner in which the prero- 
gative of the Crown may be affected thereby — subject, of course, 
to limitations implied in the grants by which they receive 
their constitutional charters, one of which, as already men- 
tioned, is as regards the position of the Governor. 


10. The position therefore of the central executive in the Executive 
British constitution is thus undoubtedly one of subordina- to the iegisia- 
tion to the legislature in the sense that the executive can 
only exercise such powers as may be granted to it by Parlia- 
ment or suffered by it to bo exercised by or in the name of 
the Crown, Having carefully studied the constitutions of the 
modern monarchies as collected in Mr. Dodd’s compilation (a), 

I do not see that the position of the central executive 
in any of them is substantially different. In most of them, 
the power reserved in the King is expressly made subject 
to regulation by the legislature. But even where the execu* 
live is, in terms, declared to be independent of the legislature, 
if at the same time the power of supply (whether with 
of without the power of appropriation) is vested in the 
latter, the legislature will inevitably control the executive 
by 'legislation if by no 'more direct method. Speaking of 
the relations int^r ' se of the ' threb organs of the State, the, 
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oxeciitiTej judiciary and Uie legislaturCj a reconti wriljer on 
political scionoe accurately sums up the situation at the 
present day as iolioHs;— ' In all gn\erniiientSj the legislative 
clcpartinent is lo fact the most po\\erfiiI and the judiciary 
the weab‘bt. The powers of the legislative department in 
most goventiiu nts are not specifically eiiumerateds but are 
general and residuary in character ^ in shoi't it is a sort of 
repository of all poweis not conferred on the other depart- 
ments. It pusses^-s everywhere a large control over the 
organisation and activities of the other departments, through 
Its power of supply and its power to create public offices 
and to provide for their support It not only makes the 
laws that are to be interpreted by the judiciary and enforced 
by the executive, but lays down the rules and conditions 
in accordance with which the executive acts. The legisla- 
ture is thus, in a sen-^e^ the regulator of the administration'* (a). 
If in modern constitutional forms of government, adminis- 
tration is, as a rule, in accordance with laW; it is the power 
of representative legislatures to control the action of the execu- 
tive by means of legislation that has mainly contributed to 
this result. 

11. But, as I have said, in the interest of good govern- 
ment, every legislature must be prepared to give large — even 
dangerously large*— powers to the executive, and these powers 
to be eftectively employed must in a large measure be con- 
centrated in an organisation directed in the last resort by a 
single chief. What guarantees are there that these powers (i) 
will be exercised efficiently and (ii) will not be abused ? 

12. Enlightened Self-interest has been the chief operative 
motive of good government in all autocracies^ and whenever the 
complexities of government have increased beyond the capa- 
city of a single ruler, the latter has always found it necessary 
to rely on the advice and assistance of others. Where the 
heredit®^ principle has taken root, a council becomes a neces- 
sary adjunct to monarchy so that the businesss of government 
may not suffer from the minority or inwpacity of the existing 
inc»mbenl,(b). ^ But whatever might be the origin of the 

im) to Folll« mimm, f. m. wmrnfk 
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institiitioiij it IS a fact that most absolote monarchies have 
been found a'jsocicitcd with a consultative council v hicli at 
different times and iii different circuiii'jtances ha^e not been 
content with exercising merely advisory functions. Such a 
coiincih ho-wevor, by wdiatevor name it may be known, whether 
as Council of State oi as Privj^ Council, lecedes into the back- 
ground diiectly the executue becomes subordinated to a 
reprtjsentative legislature. That --uch an institution does not 
cease tu have its uses even after such a change appears from the 
coiitinuanee of the institution in sevcial Continental countries 
wdiere not only has the legislature become the predominant 
organ of the State but has succeeded in wuoning the right 
to appoint and dismiss at pleasure the Ministers of the State, 
e, g. in Holland, France, and se\oral German States. In 
Prussia, the coiincirs advice is utilized m the framing of bills 
which it IS intended to submit to the legislatuie, and similarly 
unimportant service is performed by the council of the other 
German States. la France only, has the council been 
re-organised to suit the altered requirements of modern 
administration. It is recruited in part by the President’s 
nomination either on hi>s own responsibility or on the recom- 
mendations of the Ministers, the Vice-president of the Council 
and the Presidents of the different sections (five in member) 
into winch the council is divided, and, as to the rest, as the 
result of a competitive examination. One section, the judi- 
cial, is the highest administrative court. The others constitute 
in four sections bodies of experts in political and administrative 
matters whose advice must, as a rule, be taken by the adminis- 
tration, but need not necessarily be followed. The questions 
submitted to the Council of State are almost altogether legal 
and political (a). The Council of State performs important 
legislative functions ; first, in regard to bills which may be 
submitted to it for advice by both the legislature and the 
executive ; and, secondly, in regaid to administrative ordinances 
by which, according to constitutional practice, the general 
principles which only hm kid down in statutes have to be 
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worked out} in detail by the executive. The Pretsident also 
liabitiially refers to it all questions the decisions on which 
may be of value as prececleiits for future action in adrnirtis- 
trative matters. ■ “Its advice is nearly always asked as to the 
exercise of the central eoiitro!, 'which the executive authority 
possosse.-'k . over the actions of the localities and over the recog- 
nised religioiis denominations, . as to the grant of charters 
and to many acts in the- fiimnciai adixiinistration. ■ Iiideixl, 
It may Ife said that' what in England and America is done by 
means of special and local legislation is in France done by the 
decrees of the President or orders of the Ministers passed after 
hearing the advice of the Council of State’' (a). ' 
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13. Ill England the Privy Council, as an executive coun- 
cil of the King, survives in name' only, its functions having 
been appropriated by a new body dependent on the legisla- 
ture ami called the Cabinet, the character of which will be 
presently considered. But it is necessary to mention here that 
an institution adapted from the English Privy Council survives 
in the noii-self-govcrning English coloniesdn their Covernors’ 
and (iovernors Gexierars Executive Councils, cUnd in the Exe- 
cutive Councils of the Governors in some of the American 
States (b). I have previously considered the relations bedAveen 
the Governors and Governors General in the Britisli Cidonies 
and their councils and shown how the power of the former 
to overrule their councils at their discre.tioii virtually reduces 
the Councils to much the same position as that of the Council 
of State or Council of Prefecture in France. In the American 
States the Governor’s council controls, and not merely advises, 
in matters witHn its competence. In the Federal Govern- ’ 
inent of the United SMes also and in , some of the States, 
the Upper Chamber performs, 'in certain matters tlie func- 
l^ons, not of m advitery, hni, 4i a controlling council The 
:-Bttpdesrath, tho federal Conneil of the German, Empircj which 
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IS its i'lTicr Legislative Chamber^ is also the Exeeiitivc Coioi' 
ciio;th-j Empire, and but for the fact that thf3 Emperor 
es King of Prussia lias 17 out ot the total of 58 v<»fceiU 
ilie hienitaii Emperor would have beei'u what many (Jcriiiaii 
wiiters (daiui liini to bC; the executive officer of the Eundesraih, 
Id. It reiiiaiiis to consider only the most modern variety 
of executive coiiiicils, viz: the Cabinet in ■ a system ofgovem- 
iio'iii controlled by a Parliaiiieiitary executive. The Cabiiiet- 
systeui of govern menu which originated in England is widely 
boliiW'ed to be the ultimate form of ■ government in all coun- 
tries where the legislature has succeeded, as it has' in most 
modem governments, in making itself the controlling organ 
of the State. It spread little by little into Holland, France, 
Belgium, Eoumania, Sweden, Norway, Denmark, ' and the 
British colonies, ^Ciiitil it has become the principal system 
of government in the world.’’ It ' has made, little headivay 
i,ii Germany, however, and none at all in Switzerland, North 
America, and but little in Latin America. In -these countries. 
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the executive is free to choose Ministers of any political 
persuasion and no exception may be taken to this by the 
legislature even wdieii the Chief Executive hi-mself has been 
returned to that position by the ■ votes, of a party. It will 
be remembered that even in England, the King w'as originally 
under no obligation to appoint as Ministers only such mem- 
bers of Parliament as could command a majority in the Floiise itsuncons- 
of Commons, and even at the present day the obligation 
rests only on convention and not on any legal rule, The England, 
practical difficulty which Ministers, not possessing a majority 
in a house which completely controls the supply, found in 
administering the affairs of the country in opposition to the 
will of an obstructionist lower chamber led almost imper- 
ceptibly to a practice, which has now become the rule, of 
appointing Ministers from among the party which com- 
mands a majority in the House 'of Commons, It is true that 
in several of -the^ British Crown; Qoionie8> there aie represea- Homselbgd. 
tative legislatures |ide;bf responsible mol aSwrfcoio- 

to the legislatures, It is also renreseSa- 

e<Jually a fact that the Ministers 'and the legislative councils tivelegisia* 
. , . 1 ■ , Piim a 

so circumstaneea are frequently found in conflict — a conflict cogiiis^ 

■which admits of solution only because backed by the authority 
of the Home ^nveniraent Jpnistcrs can always carry 
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tliLir point nyunsi tlio local legislntureb. These conflicts are; 
however; adniitti^dly little to the advantage either of the 
Iloiae iiijnent or of the colonies (a), that they are tol^ 

orated, if at all. only on traditional or liLstoncal grounds, and 
a niuvciiieiit is dearly descernible in favour of gniog them 
either full self-governing datiis or reducing them to the posi- 
tion of ordinary Crown colonies. The non -Parliamentary form 
of government of Germany and the United Staie> alsc^ is 
widely \i<aved as a similar haIf-\\ a} Iioii^e not indeed in the 
direction of absolute but of full Parliamentary government. 

15 . But this only explains the growth of the Pailia- 
mciitary not of the Cabinet foim of government. Each 
member may be only indiMdually responsible to the Parliament 
and not id! collectivtdy, and there may not be among them 
any one able to control the action of the others and to appoint 
01 dismiss them at pleasure. Wherever this is the case, it 
shows that the responsibility to Parliament has not been 
fully attained, being divided between the Parliament and 
the Chief Executive. The essence of the Cabinet form of 
government is to be found in two things : (i) the transference 
of the power of appointing and dismissing his colleagues from 
the Chief Executive to one among the Ministers whom the 
house or rather the electoraie marks out as the leader of the 
party in po\\er ; and (li) the collective responsibility of the 
Cabinet for the policy of the Prime Minister, The latter 
necessarily follows from the former, for a Minister who dissents 
from a policy approved by the Prime Minister must either 
acquiesce and accciit responsibility or resign. 

16 . But whilst on the one hand the dominant position 
acquired by the Prime Minister leads ro the collecti've respon- 
sibility of the Ministers, this latter and other circumstances 
cpnnectod with the tenure of the Prime Minister's office make 
the Prime Minister defer to the views o! his principal followers 
with whose assistance more or less only can he maintain his 
hold on the house and on the electorate. The Cabinet in this 
way becomes much more than an advisory council of the Prime 
Minister, whilst falling short of a contiolling .eouncil The 
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Piimo Minister of England is^ for all his iiiiluencc, not an 
autocrat— since he must as a rule peisuade and lead (a). 

17. The necessity which makes a Cabinet an executive Koi all Mims- 
council of the Pi einier also has this consequence that not all to^rabmit^ 
the Parliamentary hoadb of departinents aic entitled to find 

a place in ifc« Executive councils to be efiVetive must not be 
too large, and m modern governments x\ith tlieir mimeious 
ami rapidly iiiiiltipljing depaitmiDts and heads who must 
be iiiembcis of Paii lament to answer fur their pioper admmis- 
tration in the house many Slinisters must be content to 
remain outside the Cabinet rank. The Cabinet of England 
had it IS true, been lecently showing a tendenc}' to undue 
expansion, wutii (as is gencially believed) the consequence that 
a smaller Cabinet was growing w ithiii the larger. But the 
conditions of the War now m progress (b) has, temporarily at 
least, concentrated power m a smaller number of Ministers 
than had at any timi^ constituted a legular British Cabinet (c), 

18. Another characteristic of English Cabinet goxmrninent But Cabinet 

which also has developed gradually and has been extensively MmiHiers 

1 must 1)0 beatls 

copied in other systems is that the Cabinet deavmg out some of the m- 

few members without portfolios who are inducted into it for pSments of 

their experience or because from party considerations they 

cannot safely be left out) must be composed of the heads of the mentary con- 
trol over 

— them. 

(a) Th© practice of the British Cabinet until very recently had been not 
to keep any minules of its proceedings The piesent War Cabinet, composed 
as it lb (with one exception) of members who have been relie'ved of the work 
of administering departments, has to keep minutes of the <iiscussions for 
communication to Mimsteis in charge of the departments concerned and to 
other persons whom it may require to cairy out its directions. See the War 
Cabinet’s Report for 1917, 

(b) As these pages are being seen through the Press, the armistice of 
11th November, 1918, has already brought the War to an end. 

(c) Lowell, Government of England, VoL I, pp. 72-78, This “War Cabi-- 

net,” m itb Report for the year 1917 published in March last, thus describes 
its own functions ; The system of the War Cabinet distinguishes between the 
body Whioh is responsible for the supreme direction of the War and the Minis* 
teiB who have charge of tim great administrative departments of State. The 
gen«ml dirootion of the policy of His Majesty’s government during the ^ \Tar 
min with th® War Cabinet, whose members, witifct one exoeption (viig, 4! the 
Chanoelteof the Bxchequw), are relieved of the day to day proocouptfoni . 
administrative Work and whofeo entirely available, fcv ' 

im policy or f« Mieiworfc of 'Co-ordipsiiai 'd^artmeuft i m , ‘ 
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iiiosi iiiipurluiii dqKiruiiMi.-. ul IL is only 

li <*aii Pji^MUica'u to c*)ni.vl ili<* adiiimi^Luaiuii of 

llies<M|f*partmt iir^, it\ iuibl, us tho lu aJs of tiio otlier if'jkut}- 
moms also sEuid or full with ilu I\eijuer, i-ht iabiei tnvl the 
Cabinet as omiliolt have t-o anc^'pt lor the ad- 

iiiiinstration ot thi^se dtpurtmoiil- a*5 uell id). 

19. It i\in iir;er bo rtpeme*! L<hMifteii 5 howe\er, that the 
“Cabuiil g.atnioieiir' i*- ‘b*>>llegjate go\u‘niiiCiitf Each 
i\Iii!istur IS Ich. m sole cliaige of IlI^ o\ui depaitmeni \\ith its 
utUaidant ie->poi]'5ibilities. The* Piimu Miiiistei eaii do no 
more ilian keep a ^^atebful eye ou those departineiiis A\}iich arc 
euiicerrii*d ^\ith maitns of current iiiiportanee anil tiubi to 
the diseietion and lo}aIty ol his c dieagues in other depai tinents 
to take no iinpoitant step without consulting him’*. The 
Prime Minister communicates the result of even cabinet 
ineeiing to the King and is intermediaiy belwcen the Oabiind 
and Cro^vn, but every Minister who is head of a depart- 

ment is entitled to state his business directly to the King, 
The Prime Minister would not allow business peculiai to the 
department of one of his colleagues to be fiist submitted to 
himself; nor would he allow one Minister to iniorfeie in the 
department of another. No loyal colleague would, m his 
comnmniciitions with the Sovereigns discuss matters of novelty 
or importance which had not been previousiy discussed with 
the Prime Minister^ or, i£ necessary, with the Cabinet as a 
whole (b). The English Cabinet m fact goes as far as in the 
circumstances is possible in the diiection of reconciling indivi- 
dual with collective responsibility, the concentration of power 
and responsibility in the hands of a single chief with the duty 
ol seeking the counsel of his most influential followers, and 
in that way acting, as far as is humanly possible, in conso- 

fa) Ibis collecjtlTO responsiMlity does not liewcver absolutely preclude tli© 
rofttdktieia ol particular acts or dcctensot an indindaalniinwterdoii© or 
wlvea at ea Ms own respou^ibiMty and without couaiiltiug the iVemitt or the 
appropriate Cabinet Coiumittee m oiroumstances in which it was to obyioua 
to dp io iui! the lesiguatiou m coBseuuenoe of the pullicate Minister 

only, 
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uaiieo with ilie probable or expies-rd viQssn of the majority 
of the p(M>ph s repioentatii GH and ^vith the mandale^ of tlm 

eloctMiale. 

20 It would not hi* correct to say that tho Cabmefe form ^^^peifect 
ot go\f rnmrrit wherever nitiudueed hasduteloped all the abo\f‘ uthtreoim- 
ehaiactfoifetics oi the English Cabmefc. Belgium has p)robabl} BePnam!^^^ 
approached nearest to it. In Fiance and Italy, the Cabiiicts 
aiv iie\«'r liomogonious bodies as in England, the reason being 
that the ineiiibcrs of Hit hoir-^ s in both the former eoiintiies 
do nt)t as in Englant! fall inio one of two broadly divided 
parties^ but form difreieiit gioiips holding radically ditferent 
views, SI > that no single party tvith a policy of its owm can 
command the confitlenco of tin* house. The Cabmets are 
theiefoii‘ almost invariably coalition Cabinets, habitually weak 
and unstable— a circumstance which in Italy has fiiuiished 
the King oppoil unities to dictate -who should be the Ministers, 
with the consequence that the Cabinet government of Italy 
is really a \ery different thing from its English prototype (a). 


21. So far as one can see at present. Cabinet government Cabinet form 
is the only possible form of goveinnient of the future in every goa! 

country^ however it may need to be modified to suit the special 
conditions of particular countries. It and the effort to attain governments, 
it (and therein lies its best claim to permanence) furnish the 
most exacting school of political training to a nation. One 
need not be surprised tlierefoie to find that political conscious- 
ness in every country outside England is striving either to attain 
it or having got hold of its outward semblance is seeking to 
adapt the life-movements of the government to it. 


22. A question of considerable importance arises in con- Relations of 

nection with the Cabinet form of governmenk and that is, King md 

’ the Frcmior 

what is or may be regarded to be the position of the Chief m England. 
Executive in a fully developed government of this type. Do 
the King in England and the President of France lag super- 
fluous on their respective political stages ? With regard to 
the King of England, thia can hardly be said to bo the wse. 


The King is the permanentj and the Prime Minister the 
political phief o! the United Kingdom. An acute 


.1, Ep' ,1S24SM ; ^^onif's.liilivaoetioa 

;pp.i84iw. ' v..;:'..'';, , „ 







204 


OrXiAXISATIOX OF THE CENTRAL EXECUTIVE. [LeC. X. 


Kint, i per* 
and 

Premier, the 
poiiticah eii 1 1 
iil the United 
Killed' -m. 


Why an 
ted Presldeat 
oftttaat Ml the 
pmitieii as 

etfeeti rely. 


writer iias poniicrl out how Iho coinbiiiiiig of the lay and 
professional elohH‘nis for each ser\ice iims thiougii the entire 
admiiiistratite machinery of the country (a). The jury and 
the judges tlie Jusirte of the Peace and his clerk, the Minister 
and tlio penuaiioni Undei-S»*cretary, the Borough and Goiiiity 
Council and their cierks, all show tins combiiiatioii m ditteicnt 
situation^. In tin' lower seiaicos the professional element natur- 
ally occupies the lower place m point of dignity m a country 
which IS thoroughly iiveise to bineaucratic dommation* But 
the position IS without objection reversed in the case of the 
judge and most conspicuously in the case of the King. 
^^Minibteis come and go, and the policy of one group of Minis- 
ters may not lie the policy of the ne^t, but all ihnisters m turn 
must explain their policy to the Executive Socercign, must 
effect it thiough his instrumentality, must leave upon liis mind 
such a n^colleclioii of its metho<l and of its result as may bo 
used to inform and inffuence the action of their successors* 
It true that our Kings and Queonb can no longer exeicise 
at their pleasure the executive powers of the State, nor enjoy 
a pertectly free choice of the Ministers who are to exercise 
those powers. They still remain the instrument without whose 
intervention Ministers cannot act ; they still remain advisers 
who have enjoyed unusual opportunities for acquiring the 
knowledge which makes advice valuable, who may be possessed 
of more than ordinary experience, whose warnings must be 
listened to with more than ordinary courtesy” (b). The same 
can hardly be said of the President of France, though no 
doubt even a Chief Executive with a tenure which is fixed for 
a certain number of years will give some stability to a form of 
government which must from its very nature be wanting in 
continuity, since a constant change of Ministers is the very 
life-breath of this form of governmeni Failing a permanent 
hereditary King, a representative of such a King holding office 


(a) A* I*wreace Lowell, Oovemment of England, VoL I, Cli, Till Mr. 
Lwell himgfelC laife to see this pattioalar applioalion of, toe priaoiple. He 
Wilier to aca?|t reading of the constitotiona! posiMon of toe 

Ingliali Grown and kys greater strw on ila being *% seokl and morai force, 
»pAgeAnitnda«yniiKjFHhan on toeraat mfliien< 3 e wtooh, >on aecounfe of Its 
pewtofaw «mp«fed with febo ieeting existonoe of Ckblaets, toe Grown 
ti ablii to emn m tot adminktolfon^ XMd, Vet I, Cl^ il# , 

m Mam,' ^ir 'iA4;;Oa«ak «E the C^rttotou, 

4 f* , , T'-’’ / ' ''' 'l/u’’'' 
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as Viceroy for a terra o! years, makes peihaps a better subs-» NoraViec** 
titute than an elected President. The reasons which I have lem 
|iist urged in favour of a hereditary monarch being considered extenclei 
the best support of a Cabinet government may undoubtedly 
suggest the advisability of appointing Governors and Gover- 
nors General and Presidents of lepublics for very long terms 
or for life. But, as no private person can possibly gather round Why terra 
him the prestige and dignity of a hereditary monarch, it is not extended, 
likely that such an extension of the terms of the President’s 
or the Governor General’s or the Governor’s offices will be 
seriously advoclited in France or in the Self-governing colonies 
of the British Empire^ 


23, I have previously noted the fact that Cabinet govern- 
ment is gradually extending in every modern State and I have 
ventured the opinion that it is the only possible form of 
government of the future for any country. It is only right 
that I should state my reasons for this opinion. If all power 
of government must in the interest of good government be 
centred in a single person, and if the same consideration must 
also result m the latter being made personally irresponsible (a), 
somebody must be found to accept responsibility for the 
lawful exercise of those powers, if the course of orderly govern- 
ment is to be saved from being overtaken, whenever there 
happens to be a bad or a weak King, by violent convulsions 
involving the whole realm ; and no person of course wilBunder- 
take responsibility for an act not his own and which he is not 
free to perform or not according to his own judgment and 
in his own way. All modern constitutions, almost without 
exception, now require that every act of the executive must 
be countersigned by a Minister who will be answerable for 
Us legality in the courts of law. Such a provision cannot 
of course lead to Parliamentary form of government in its 
true sense, for the Ministers still remain responsible to the 
Chief Executite and not to Parliament for their policy, that 
is to say, for the hiraper in which they arc going to use the 
latge .dwetionary ''powers with whi 9 h the executive is en- 
' for purposes of, goyemmont ' The exeoutive, inaueh 

'^0|^3|entS‘ take '’their. Itew- imm tegislatnre butv^ 
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espoijMwIi- 
' for fjolii j 
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4 liotly 
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tli<*ir pohfT. Blit a 1< ^,^i'-latiire \Uiich can give tiie law to tlie 
e\ecnti\«* wji! not be !ong m demanding tli*it the latter slionlcl 
exercise fliMTctionury authority also, luri luereij lutMii the 
bounds of law bat m uceordaLco with its willies* It la mevife- 
able, therefore, in all those countries in which (the Chief Exe- 
ciilne being legally in rsponsible) legal respcuisibility i3 accep- 
ted by that flu* Chief Executive should also in 

fourfio of be lebeved of if‘spoii$ibiliiiy for the laifer^s 

policy mid that flic Mminim-s should become responsible for it 
direct!} io f-ho iogjshitnrt* and not to the Chief Executive. 
The governments of tJio United Slates and Germany^ in which 
the "Mini'^iors an* still rc'sponsiblo to tin* President and the 
German Empi*ror rcspi^ctivelyj have on thisaccoiini not hesi- 
tated fo describe as m the nature of half-way houses on the 
xvay towards fully responsible Parliaments r} government (a). 


spreolfttfon 
fcfie Amerl* 
n ttott-eabl- 
r 

Jut 


24. I feel however that I would be doing singular injus- 
tice to the United States government, both Federal and 
State> if I did not specially draw attention to the points which 
tell in iheir favour, when compared with the German Imperial 
government. Thu Chief Executive in the Federal and State 
governments of the United States, being themselves elected 
magiHtrates, holding offloe for short terns, are naturally moro 
responsive to the views and opinions of the politically conscious 
elements in the States than the German Empe^ror is likely to 
bo to public, opinion in Germany, The Ministers who control 
the dei^rtments in America are thus , through their otetive 
inisterl responsible te the same eleetowtes which ^ wfum the 
legislatures. In the, State ,governiiiehts of Amferica, it ii 
indeed not iintisaal to ind Govewow 'repeatedly vetoing legii* 
Gation With the approwM oHhe,.fl«eterate, Itw onfortan&ttly 
the, la the ' Steto of 'AMmm that' oniy 

' pHMekp of a lower than th® 

, to stand 

, ih, wtos it 'p^iW# 

' iM*** MWito k^‘‘m ’ t » 

\ .ai'L!.. ilktt.i!!'!, , 1 '• C A... .i t 'd S .Vi 
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perbOiiB l<j |)!iL icgifeiak'v^ propobuis tliroiigh llit asMjuiUics of 
<i \ery i|iiesUoiicil)le I'.ypo so eitbily acliialh to have eii- 
gc’iideiotl a gooeral dibiiuBt m fche logLLilive lattho'.lb of 
bodies. To Mioli lengths lias tliis piucoss gone in soiiie places 
that Governors seeking rc-eleetioD lia\e been known to lelj 
on tile iiiiiiiber of instcinces an which the} have killed legisla- 
tive iiicasiires by tlndr veto as peculiarly qualifying them for 
the position fa). 

25, It seems io follow from tlic^ above that an eleetuc Kcm-eaUinet 
Chief idagihtracy, though an eleiuent or weakness as conipareci njoreeom* 
wiih its heieditary prototype in a Cabinet term of Go\ern” 

mciiC may actually lend stieiigth to a non-Cabinefc form of 
administration. This circunistanci^ leads me to believe that Flap. 

(unless of courst* the Germans should establish a republic) (b) 

Cabinet government will be longer m coming in America than 
in Germany. This possible sta})ility of ^‘Presidential Govern- 
ment’' m Amciica makes a closer examination of this system 
necessary even if it should (as I believe it does) represent 
but a temporary phase m constitutional evolution. 

26. The key to this form of government IS not iiimatiirally Origin of the 
to bo found in history. At the time the liberated American form of go- 
colonies set themselves to fashion their respective consti- 

tutions, and shortly afterwards that of the Union, the Cabinet nott-Caiinet. 
form of government did not exist at least in the consciousness 
of people either in the colonies or in England. In 1788, 

King George III believed, and Ms subjects whether in the 
British Isles or in the colonies believed with him, that Minis- 
ters were responsible for their policy to the Edtag and, to 
nobody else (o). Meanwhile the thirteen colonics of Aineriea 

(a) 'Bryce, Aii®loan Comwoa'wealtli, Cha SXrV-xlATC. ; faofc ttat 
thelcgj8l»bni!e®, ill lihe- Btates aw raider' tliteieli<Ung«y|ste«i. free to intartore 
irtth the a&alahrtratloa by raetbA'bf 'trliklrt tl»^ eoiaiot be hcM ' 

for-th^^ose^tiieno^ of «twli ie tte di^y to 4»f rajteWt?* 
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had doielopet] a local hfc ^vhicli made them little disposed 
to acci'pt the policy which rho representatives sought 

enforce undo! the direction of the Home (}overniiicnt, 
Xlio colon IS Ls \igorotisly re&isted and for that purpose used 
iO tho fnllesi Cvtciit their Councils control over supply and 
Or.<j;oj of spiaopnation, luth the result that the local administrations 
«itT’ i" imi.‘-tenee and depended for what powers they 

c^rutn^'' on the safferanco of the local assemblies. “The history 

}cara from 1680 to 1703 is a chronicle of continual 
defeat for tlovornors who were obliged to see one power 
after anoth.^r wrenched away from them ” (a) by the assemb- 
lies. The compromise reached in England, and which consisted 
in the transfer, virtually intact, of all executive authority 
to an informal committee of the leaders of a freely elected 
assembly (b), bad no opportunity to materialise in the Ameiican 
colonies. The assembly had denuded the administration of all 
autiioi ity when the revolution came, and its immediate result 
(by making the office ot the Governor elective) was certainly 
not to .strengthen the oxocntive arm. The assemblies have on 
the whole remained masters of the administiation. They estab- 
lish departments and offices, lay down m detail the duties of 
officials and the manner in which they are to be performed and 
even participate in the appointment and removal of officials. 
The Statu legislatures have acted with such thoroughness 
in thi,s matter that the Governor of a State can now be called 
the head of the administration,” only by way of a polite 
euphemism. The only power of consequence which (once 
ncaily lost) the Governors have now been allowed to recover 
is the veto over legislation. It is therefore hardly to be wonder- 
ed at that the vigour with which the veto has been exer- 
cised should figure prominently in some re-election programmes 


to ba biddings, and UBdertook by political corruption to find a house which 
would support them m caiTying out hia biddinga-a Very subtle perversion 
of larliamentary government. King George in fact bribed where the Tudor 

liings biillieci Parlmment. 

Ca) f* 0, Smillij Wara Befeween Englaacl and Ahmic&t 16-1?. 

I authority in England, aocordiog to Lowell, is far wider 

than that of the Chief Magistrate in many countries and well-nigh as extensive 
M that now possessed by tha monarch in any government, not an absolute 
cespotom, Sto Goveranwat of England, Vol, I, p. 88. 
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of outgoing GovemoiS. And as I have pre.ioiifcly showily 
tilicre is room m the SUt:b fo? the exercise of this povojr. 

27» What would have been the fate of the thiriccn colo- 
nies, governed as they were by legislatures which could not be 
found to agiee to some measure even ior liquidating the debts 
of the War of Independence^ if thi‘ leaders of that war had 
not contrived to wheedle the population into setting up^ over 
the heads of the State governments, a national Federal 
goveiiiment, may be conjectured. Certain national interests 
of supremo importance which experience had shown could 
not be left to the State legislatures were handed over to 
the Federal government. But the Federal government itself 
■was modelled on the framework of the colonial governments (a) 
a legislative assembly of two houses and a Pi evident elected 
for a term, who ivas to have just such powers as W'ere pos- 
sessed by the Governor of a State, e g. military command, 
diplomatic power, limited veto power, the power of pardon, 
power to call extra sessions of the Congress, to adjourn it 
in case of diftcrencc between the houses and the power to 
send a message, These had little to do with the internal 
administration, as to ivhich he was given power only to nomi- 
nate and, by and wuth the advice and consent of the Senate, 
to appoint to ceitain specified high ojffices, the appointments 
to which **'worc not otherwise provided for and which shall be 
established by law.'” The President however has been saved 
from the predicament of the Governors by the wisdom of the 
Congress which by interpretation or legislation has recognised 
in or made over to the President large powers of appointment^ 
removal and direction and has thus helped to make him 
in fact the head of the national administration. The United 
States Federal government has thus evolved out of ex- 
tremely unpropitious beginnings a strong executive (b), the 
Chief of which is kept en mpport with public opinion, not 
as in England by the necessity of appointing Ministers from 
amongst the leaders of the party which commands a majority 
in the House of Kepresentativos, but by the fact of his 
being himself elected at the end of every four years. At 
the time the Federal government was established^ the idea 


(a) OfocKlnoWy Comparative Admiisiatratave Law, Vol. I, p. 6^ 

(b) Coodnowi Oomparatim Admiifistoiive Law, Yob L pp» 
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lii<‘ Ji* nf Alii* iic'i eiil‘ iX.iUiei] Wtts the iduti <»[ tlie 
Paipariioni in 1700, th«a in* helO uii oracc oi place 

yf prefit i:;ii{i<:r ilie e\eoiiti,L^ feliould 1m capaule of scnino 
hh :i No ol^jec’isoi \{i< leL Miiiiblers benign 

Ilf lial they fio tu be in c^er} counliy, noiiimces 

of thf exeoative" rusher than of tbo legiblature, tliougli (iiui 
lo niake the Fie-idciit too indepoiaPiit} Lhe asj^eiit of one 
liiiiise, ilif* Senate, wite HMjuiied tu be Uiloai The legislature 
tfi be made mdependciii of the evccntne, and the Chief 
ll\i‘cuii\e itas not to ha\e the power, winch King George TI£ 
hud ured with fatal effect, of buying a foliuwiiig in the 
It'gniatun b} gift of patronage. 

28. Public men in America arc now begmiiing to sec that 
tins dissodatiun of ilie executive from the Ic‘gislatiue has 
really weakened the funnel notwithstanding its large powans 
(wliieli li virtually enjoys on the sufterance of the legislature) 
sinc^o Ministers cannot attend meeting'^ of the iegislatiae ami 
address, guide and iead tlm members, as they aie able to do 
ni England, m legislation and other matters. In many Conti- 
nental States of Europe and in Japan, where the Miiiihters are 
not necessarily members of the legislatuie, the defect lias been 
sought to be partially remedied by allowing thorn in all cases 
to address the legislature (a). 

29. Upon the question of the constitii lion of the State 
governments of America, it is worth wdiilc observing that 
but for the eifective protection afforded by the strong Federal 
government, the State legislatures would not have found the 
freedom they have had to develop the idiosyncrasies they 
inherited from the colonial epoch to the end that they have 
succeeded in dividing and transfcring the executive power 
within the States as to change their governments into a parlia- 
mentary despotism with a nominal executive chief utterly 
poweriess’* to do either good or evil (b). 


tc «ee Art of tlm Ooastitatioia of lS8t* As to Holland, 
Fotugal mt Qgg’n Clovamptoteaf luro;^. 

(U) ptlto wittim invertol coamiw fe m !»tt m optalwi 

Cushing Qooduow% 0)§wpfctfte Atoieiitr*'' 

HjWT,, Voh t, f. ii» fhh pftepiMvitabfe wlw#W t 

w«i tditef H f lilwl ^ 

wMM acA i^i^! '4sff , ' liy iM' 
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Parc"^rlo\irnI ifc maj" ajiprar, the peculiarities oflin* flmracterof 
Aisieiicafl FeUeial and State organ isatiuiis air-* best broiigiitj 
out bj contrasting tlioiii with the oigaiiisation of Americaii 
colonial go\ 01 iimeii is. Looking at it from outride, tlic oigam- 
saliion of the Aiiieri(*aii colonies appearn to be a c^n'.e C(»py of 
that of tile Home Federal arlniinistration. The Chiet E\:eciitiYe 
IB a Go'-^einor Hot responsible to the local leoislatoro which is 
bicameral, both lioiiHos boing elective. But the Go\enior 
IS not elected but appointed by the rresident by aiirl with the 
luhicQ of the United Statos Senato, and so g^uierally arc inosu 
of the importiint officials and ludges, the otliens being appoint- Rc.-.emblanre 
cd by the Go’veriior. There aie local differences between, for toBntoh 
instance, ^Tnlly organised t<jrritorieV' like Hawaii and Alaska govmlment^ 
and “partly oiganised tern tones’' like Porto Rico and the 
Philippine Islands ; but the general features are as I have h'gislature, 
stisted. The fact that the Governor is a peison appointed from 
Washington and .so necessarily pledged to carry out the 
policy of the Home Government, whilst the legislature which 
makes laws and votes supplies is fieely elected by the people 
of the localities, makes the administration of the colonies 
fundamentally different in character from the Home adminis- 
tiation. In fact the United States colonial administration 
IS in its essential features similar to that of non-self-governing 
British colonies possessing representative legislatures. To 
pievcnt deadlocks insepaiable from such an arrangement, it is 
gooerally provided (as in the constitutions of the British Grown 
colonies to which they bear the nearest resemblance) that 
Colonial laws may be vetoed by the Governor and, if passed 
over his veto, by the President and finally by the Congress 
(e. f/* in the constitution of the Philippine Islands as amended 
in 1916), Acts of Congress moreover may and often do impose 
important limitations on the legislative power of colonial 
legislatures. The powers of the Hawaiian legislature has 
It seems been progressively crippled in this manner. Pinafly^ 
it is usual to provide that in ease the legislature should fail to 
pass appropriation ' bille to pay ' the necessary expenses of 
carrying on the government and meeting its obligations, the 
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troa^iiivr raay wiih tho approval of tho Go\cmorj make such 
psi}iiii‘iit=3 fui v.'hirh parposo iLo siiuis appropiiakd in the last 
ap[;fupuit ioii bill h to b don mod l}o havo been le-apprupiiated® 
The ^^temforb s" kcoiae fully solf-go reining m iliv Aiiicricaii 
^ sense w lion being raisorl to tihe status of Sl}at«‘S tiiej rtn|iiiie 
the pnviiege of ei cting thcii ouu Governors. By the Act of 
191 bj the United States Congress is pledged to grant to the 
Phihppmes iadi.pcndeiice and not the status siraply of a State 
within the Union as soon a stable go^crnuicnt should have 
beon critablislied m those islands (a). 


LECTURE XL 

THE ORGANISATION OF THE CENTRAL 
EXECUTI¥E (Contd.) 

(II) — Organisation of BepaTtments. 

1. Tho next element in the organisation of the central 
government which needs consideiation is the manner in which 
that government arranges to perform its functions, the 
organisation in other words of its departments and ofSces, 
But this depends so entirely on the nature and the kinds of 
work the central administration is called upon to perform 
that no adequate idea of it can be conveyed without a prelimi- 
nary examination of the powers and^dnties of the executive* 

% The executive power has been classified in a recent 
work on political science under tho following heads : — ■ 

(i) That which relates to the conduct of foreign rela- 
tions and which may be called tho Diplomatic power. 

(ii) That which has to do -with the execution of the 
laws and the administration of tho government. This may be 
denominated the Administrative power (a). 

(iii) That which relates to the conduct of war and 
which may be described as the Military power. 

(iv) The power to grant pardons to persons charged 
with and convicted of crime ; this may be called the Judicial 
power of the executive. 


I j») Gamer# Gov«mwnt m the Hnited Slater 1917, XIX. 
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(v) Tliat which lelates fco legi^laUoni or tiae Legislilivti 
power (b). 

3, French anchors designate a31 these groups of powers 
other than gionp (ii) as Political powxrs. These all eiabmce 
powers in the exercise of which the executive Is as a rule inoie 
nnfetieied bj extrinsic contioi than when exercising aduiims* 
trative powxns^ in lespect} of w'hich it has to pa.}' the greatest 
amount of regard to the wishes of the legislature* 

4 The last of the aboto groups of po^veis is soon tliS“ 
posed o£ The executive in all countries ha\e certain powers, 
at one time very real but now tending to be all but formal, (i) 
of summoning, opening and dissolving legislative chambers. 
There are again various ways, more or less effective, in which 
the executive may (iij initiate legislation, the introduction 
of taxing measures m particular being now universally m the 
hands of the executive. The Parliamentary form of govern- 
ment and forms -which, though not Parliamentary, permit Minis- 
ters to sit and speak in legislative chambers, with or without 
the right to vote, offer greater facilities in this latter respect 
than the Presidential form. There also exists in all countries 
in varying degrees of effectiveness a power in the executive 
(iii) to check legislation which may have been passed hastily 
or as the result of momentary passion or in a spirit of party 
foetion, or which may tend unduly to encroach upon the 
legitimate powers of the executive (c). In defence of the 
power to veto legislation which may tend unduly to trench 
upon the powers of the executive, it has been said that 
^‘reason and experience teach that the powers of neither 
department ought to be dependent upon the will of the others, 


fa) The orgauisalion of law courts where it has not been taken away 
by the legislator© and the appointment, transfer and dismissal of judges so 
far as these powers rest in the executive would eome under this head and 
not head no. {iv). But for convenience of treatment this subject v^ill not 
be discussed m the present connection. It will be dealt with under other 
topiQS, viK 2 Legal Relations ot the J udiciaryj and J udioial Control of the 
Administration, Lectures XVI and XXIII 

(b) Oaroer, Introduction to Political Science, pp 64 T- 48 , 

Jc) The new republican constitution of Portugal has refused to confei^ 
the veto power on the President. This provision seems to be a step m advance 
of the rule in England, where the Royal veto though never used for more 
than two eentuifes cannot be said to be quite dead. 

35 ' " 
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tint eacli^ought, ^ to possess a coKstitiiiionai rikI effeetaal power 
ot Btilf-defenee against the encroachments of tJie rest” (a). 
Nevertheless, consistently with the position of pre-eminence 
v.ijic,,. .tpii^'-ontativc legislatures have won in modern States, 
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•as it 
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of or whole 
legislatm*, 


ti-nds to do in Pariiamentary governments where the execu. 
tive are nominees of the legislature- is expected to be used 
mettectonijmas an appeal to the legislature itself in order 

- 1 . its own decision. In countries 

where c.ass differences exist in an acute firm, the veto of 
m impartial executive may be absolutely in(lispr.n,able in the 
interest of good government as the historv of Crown colonv 
egLs ation in English and French Crown' colonies possessing 
legislatures which are representative only of a privileo-cd 
rmnonty has shown. In Germany where al^o class difference.s 
ate acutely prevalent, though the German Emperor has not 
been given by the constitution a veto over legislation which 
■J^s pas.,ed both the Eeiehsfcag and the Bimdesrath, the 
poiver which the Emperor l,a.s to withhold promulgation 
•n the ground that the statute is unconstitutional ha,s been 
interpreted as virtually clothing him with the power of veto. 

SVvar rr’"T 

™to t'tlr promulg.ation. the 

^ 

_ 5. As regards what has been called the diplomatic power 

m most States, whilst the executive is allowed the greatest 

international agree- 
ments with foreign States, power to ratify them is generally 

mservi^ m favour of one branch at least of the legislaiure. In 

Great Briton however the executive is both the negotiatincr 
and ratifying authority. In all countries, where such treaties 
ora^eements affect matiera within the competence of the 
legislature, and specially when they stipulate for appropria- 
tion of nmney the legislature takes an indirect part in 
treatymaking. In all States the executive is vested with 
the power of appointing and receiving diplomatic represent- 


fa) G.amer, rntrodnotion to Political Science, p. .tes 

fi, r? P«rtloc in Continental E.uope, Vol 11 on 

61-02, .and Gamer s intrcxiBcMon to ?olitioal Science, pp, msm ' ’ ^ 



ona i\ib iihj's (>t rrCi* 


afciViS cijici 01 rc]iiCboiikijg iiic Slrftt. la <iil iiuutabi lua 

}’t iauoiis, 

6 , 111 lLj uiiliiaiy orgauijJiLiuu ol uii« ^Lt.c, U 

out oi pLif'/ III ike orguiiisa,ia<Hj uud ol ito ujice. ^ 

specially in times oi v.cii; tlie eujcuUvo niu^t it-aam 

Hie oiipreiiic aiiiiiOiil.} . Bia liliu kgLsialiuc an 

eflccii\e died: en the iiiiliiaie as uu c via / otlici po\’. ei oi liu‘ 
cvcciiine vJiich tlcppiids lor it- e 'onjirsc up3ii ‘supply, A's 
no Weil can be waged iriUiont e'vuaMsdinary U’ o,ud cnalitj 
the eveentno lias always to hoc Uial jl can ics. w itli il not 
merely the b^gislatuie but the luwioii a- *1 "w liolo^ in at least 
its offeiibi\e wai’b. In tli<^ United Slab's, the Piusnleni cannot 
declare Avai without the absent of the CoiigronS In Ceiomny 
the asboiit oi the Biiudeisrath is nee< -eiiy and ni France that of 
both Chambeis. No such Imiitatinn js impost d by law on the 
ex:eeiitive in Groat Britain, bat there is leally little diSemice 
in practice. 

7 . War always brings a vast ad<lition to the power of 
the exec utne and enables him to take on something of the 
character of a dictuiorF The Gommon law of England 
permits tins ciihanccincnt ot piirogative to take place 
aiitomaiically and without the intervention of the legislature 
provided a state of wuir exists. ’Whether a "''■ state of 
war ’* did in fact exist or not in any case Is^ in English lawy 
a matter for the law courts. In Continental countries, howevei*, 
the executuc has authority to suspend the ordinary processes 
of law by declaring a ''state of feiege/' of the existence of 
which the executive is the sole and final judge (a), and this is 


(a) See Dicey, Law of the Constitution, 6tb Bdu, Oh. VlII, pp. 282-290 
and Note XII, pp, 503-510, In France, a '‘state of sicge’^ can be prodalnied 
normally by statute, and by the Ihcsident wlien the legislature is not in 
session, subject tu tlicpronsion that in 'Such a case the Glianibers shall meet 
as of right In two days, See Lowell, Governments and Parties in Ooatmental 
Europe, Vol I, pp. 68^61# The constitution of Japan, which in many respects 
reduces the traditional Contmentai methods of adinmistration mto a system, 
provides by Art H that the Emperor proclaims a state ol seige, tlu* conditions 
and effects of which shali be determined by law. Art 187 ot the Nether- 
lands constitution is to the Same effect. The German Emperor is free to declare 
martial lam m any part of the Empire. The three South American republics 
i e., of Ohile» Brazil and the Argentine Eepublio, seem grudgingly to give their 
Prcaidenfes certain emergency powers of declaring a state of siege, with autho- 
rity duly to arrest and remoYe persons^ See Dodd’s Modem OouBtitutlons. 
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Xne practiou \vhicli Hix tili outbreak of tiie Greati Mutiny ia 
1S57 wa^ (h iiberubiy adopted m India by Act XI of 1857, 

8 . liie poucr of paiduii overcispbie coii\iction bods 

in tiit^ that no for ilic adunnistratioii 

of li or can be fioe fioai iuiperiections and iio^ ail the 

Girciiniatances of eMtonuatiun inay be brouohi witliui the know- 
ledge of tile cuuits ol itnr, Thjs puwor is by common consent 
rrgauit ii fis a nat»irai and neccs.^ary part of the executive powmr 
and in Engbuid rar^ !\cd iibie aboution of the Grown s suspend- 
ing and dispen&xOg powers the Dill of Rights in 1688. It is 
a povci which Goveinois and Goieriiurto CJeoeral in British 
i’oloiiies are invariably authorised to exercise. In the United 
Statesj the President may exercise tins powvsr even before 
coinictioii, 

9. The administrative po^ver of the executive resolves 
itself into (i) the pow’er to organise departments and officesj 
(ii) the* power of control over the personnel of the administra- 
iivc services through the power to appoint, direct and remove 
public officials, and (iii) the ordinance power, 

10. As regards the power to organise departments and offi- 
ces, logically it ought to belong to the executive. But the 
organisation of departments and offices costs money^ and the 
depcndenci' of the executive on the legislature for supply has 
naturally led to the latter assuming in an increasing measure 
this power. The iacti that the activities of a new department 
may aifect in various ways the rights and duties of individuals 
has also operated in the same direction. AVhero the legislature 
has in addition the power to specify appropriations, the control 

^ of the legislature over the organisation of departments and 
I offices becomes complete. Where, as in India and the Crowm 
) colonies of the British Empire, the legislature contiois nci- 
i ther supply nor appropriation, the organisation of departments 
and offices remains entirely a matter of executive direction (a)^ 
except where it is intended to confer on the department in 
({uostioa power to affect people’s rights and duties and impose 
obligations and penalties on officials which are to be enforced 


(a) It follows from this that ia ladia and the Crown eolouies a lo^dativo 
provision tUuh Involvei the csreafctoE of ft paid oiSw itiwt be previously 
, ^jeaminei and aanoMohed by th© anthoirity whivh oontrols stipply 
i prkfcion, Iho &m$ Qwpmmt or bow we antorked by & 
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xhfongh coiiit?! of ian« Tiie midoncy ‘in?]onbicdi\ ii? favorr 
fj organiscition by lav/ replacing f>rga]ii>c)tion by exre alive 
action. Ihc foilo\\ing description of picstnfc conditioiiS in 
Engiaiid is liiiiskulive of the tendency, 

11, '^Tho various goveiamerit offices and departiueiits, 
through the medium of which the gfncral exccuti\o adiniins-^ 
tration of the country is earned on, owe their creation and 
present internal oigamsation largely to the diiect exercise of 
the discretionary authority of the i 'rown as head of the execu- 
tive. But, though this is so, the constitution of the more 
inodetn departments and the povers and duties of the vaiious 
officers and functionaries of whom their staff is composed, as 
well in. the modern as m the older departments^ arc now prin- 
cipally regulated by direct Parliamentary enactmentj or by 
Orders m Couned issued under statutory authority (a). As 
will be shown later on, the organisation of departments and 
offices by the legislature may impose important limitations 
on the control by the administrative services (b). 

12. Mr Frank Ooocinow, speaking from iiis experience of 
American legislatures, seems to think that legislatures in 
these times are apt to be rather more wasteful of public money 
than the administration^ and that the latter will organise an 
office more economically and more efficiently than the former ; 
and that therefore the business of organising departments 


(a) Halsbury, Laws of JSuglancI, Vol, VII, pp 79-80. 

(b) It may be interesting to note the provisions In some of I be written 
constitutions of modern States bearing on this point. The eonstitation of the 
United States, the (defunct Eoyal) conofeitution of Portugal (Art 101), of the 
Argent ine Bepublic (Art 87} and of Mexico (Art 80) expiessly give this power 
to the legislature. Those of Denmark (Art. 13), Holland (Art 71), Japan (Art 
10), and Horway (Art 12) lea\e this in the hands of the supreme executive. The 
constitutions of France and Oermany do not mention it, but the monarchic 
traditions of both; countries makes the inference easy that in tliose States 
as m England the power rests with the executive. (Lowell, Governments 
and Parties in Continental Europe, p. 34). The constitutions of Hungary (Art 14) 
and Sweden (Aifc 6} expressly establish ministerial departments. In every 
country where the power is not expressly reserved to the legislature, the 
legislature acuuires this power through its control over supply, Sven la 
countries where the legislature has no such control, once a department or 
office hm been organised by statute, lurthmr alterations in it must be also by 
stattttse. The authority to Organise and control biie€N» in India raife’ ^th th# 
Secretory of itoto to India itadA* tie iewtoent of India Ad% pel % 
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aiicl indices ha 4 bo-^b. ’ ft -ac nx*‘OiuLr^ rubpci. to ilio 
iiiKtncial control of i no > :.i>3 oae fn). It i-i 'ible a> a--ont 
to t)3o eonclm-? >ii w th rA ‘ ,iil* ta laeaa^r^^ .-.|cc.allv 

fH It} appea.'J to L '/ tiia asiua prucliceiii ihc 

CoiihiioiitH! ^aroiiii'iDots Ear p.s A is likely 

to be iji tlio oi‘}vra\i 5 lra;g the rhioi]*^ a! leqnirr- 

npaiis of a n* ’ aIv creatui oHco \\Ioii iht^ „^,iiu-ing uf jh 
mis ill f^thei kuid- than its own. Bat tU' piap.^-iuon tkit 
legifcLitfircb aic hobitnalU more c^'-^ra vaeaiiu uiixn the es’ccii- 
li\<‘ govern 111 out things iic-ithcr of which 13 

ttniver&ally 01 e\eii gciioraily Iru^a If as-nmes^ fiial:^ that legis- 
latures eveiywiiere must ha\e the feamo nn dives for laf inching 
into expensive admiiiiNtrati\e ^oheines as the profc 'j^ional poli- 
ticians who liaao inoiiopolistnl the soais in American iegisLitures 
have sli«a\ii i.hemsohes to be (b). Secondly, ic assumes that the 
executive everywhere controls the public services and is no- 
where controlled by them, Where tlm public services control the 
admiiiislratioiij, as happen^ v\hcn the mcnibeis of the controll- 
ing executive are largely drawn fioni a scientiileally organiscil 
and highly paid ouil sciaice which not only mans all the 
important offices but is lurther held together by a strong 
€sj/f'U cle corps, the executive unavoidably labours under a 
bias in favour of creating expensive public ofMceS;, which 
is not the less strong because it may, at lea.-jt in the higher 
ranks of the service, be uuconscious. 

13 , As regards control over the of the adminis** 

trative services there is nothing to prevent the legislature 
from reducing even this obviously iiecessary power to a 
minimum, and in fact in the State governments of the ITnited 
States (c) this very nearly represents the actual position of 
things. The duties of the various offices may, as in the 
States, be mmuiely prescribed in the statutes establishing 
them (the direction of office business being thus left rather 
to the law than to the executive) whilst the appointment of 
officers itself may be taken out of the hands of the executive 
by either making it elective or dependent on the result of 
competitive examinations, the conditions whereof may be fixed 


(a| 0oo<lnow, Comparative Admialsimtive Law, ToL I, p* 10. 

{hi M to Bryce^s Amencan Oommoawealth, Cii& XEIV-XhTL 

Co) &e Goodmw, Compgferifctlve Admluistrati?# baw, Yob I, pp, WSO*, 
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by statute as iia=? bo^m flon^^ in rogafd to many offices in 
most nioflcrii States, the remo^^a! of officials too being riiade 
to depend upon the expiiatioii of terms fixed by as is 
ilie case with almost every administrative office in the United 
States (ajj or caiiditional on an adverse judicial or {|uasi-]iidi- 
cial findings as is the case chiefly in ( iermaiij (b). If all these 
conditions v/eie combmod for all tne offices in a particular 
Statens the control of the sei vices in it would be thoroughly 
legalised. But this is one of those matters with which adminis- 
trative contiol (not necessarily^ unregubted) should have more 
to do than aduiiiiistrative lawa As this topic will be more 
fully CAaniiried in another place, it will suffice for the pre- 
sent to say only that) the higher offices in almost all countries 
are filled by executive appoiniuicntS;, subject in some places^ 
as in the Unitc'd States, to the assent of the Senate. In 
the lower ranks of public service^ however, in order to pre- 
vent jobbery and at the same time to secure a mminnim of 
competency, competitive or other examination tests are being 
increasingly resorted to m most modern States ; whilst^ except 
in the State go\eriiinients of America, large powws of direc- 
tion and removal are generally reposed in the executive. The 
Federal goveinment in the United States has however, with 
the connivance of the legislature and law courts, been able to 
assume powmis of appointment, removal and dnection almost 
equal to that traditionally exercised m monarchic countries 
like England and Germany, and in France. In regard to offices 
which sound administration requires to be made altogether 
independent of executive interference, ey., high judicial oilices 
and offices such as those of the Controller and Auditor General 
of Englancb and corresponding functionaries of the Cham- 
bers of Accounts and similar institutions on the Continent (c), 
it is now generally piovided that they should be held during 
good behaviour, and their incumbents are made dismissible 
either on a joint address of both chambers of the legislature 
or as the result of a judicial sentence pronounced in a court 
of impeachment, 


(a) See Goodnow, Comparative Administrative Law, VoL II, p. 91^2. 

(b) See Gfoodnow, Comparative Administrative Law, Voi|IIj p, 10}. 

( 0 ) E. g, in Italy. See Lowell, Governments and Parties in CcmMaental 
Europe, Vol, I, p, 167, ^ot© 4 ; m Prussia, YqI I, p. 290* 
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14. WmIi th3 f.C'^er of oxoruii\o I ha\e 

falH’ iii a previous korair^ n>~ed -^ay .0 aioic coaeoiii*. 
ki£^ it hoiv ir^j, 

IX Tiio d Q^iXji oLa.-3>iJcaifGn of e:v:-cQti\e powers jusi 
(‘onemded do^s nit oL’;:ouri!y nliaibi ali tiie vaiieties of 
executiu hn^in m winch this^> puv.crs find exprissioii. 
Till snfe^» s 01 ut.Ii isu'^e oi'aoy ^jnLi.3iii has at ail times 
nlliiiniii k ilepi*ndcd on its finumoal aJ^r niistritiom History 
furnisiiOx iiistaiio* 3 v*here so-cali *d goveiniiients have been 
to depend m no sniali measure on loot or tribute 
obtriined from alien leiritorios, Bue it famishes none where 
a nation has stayed a ‘'robber nation"’ for any hiigih oE time. 
Its career has invariably ended either in its forced wnth“ 
drawai from exploitation of alien territories or in the assiimpiioii 
of dirofl rule with its attendant responsibiliiy fur developing 
the resources of the conquered territory as much in ilie interest 
of the inhabnants of the territory as for taxing purposes. 

16, The wide exicn«5ion of territory in the case of several 
nations of the present rlay^ by conquests settluuient or other- 
wise, over lands separated from the ilother country by seas 
and oceans has cr^aied for these nations a special department 
of government business which does not ordinarily belong to 
Unitary States, the executive powers of which only formed 
the subject of analj^is in the previous pages. 

17 A fairly exhaustive classification of departments of the 
central executive of the most advanced nations of the present 
day would therefore include, besides (i) the Department of 
Foreign Affairs, (ii) the Military Department, (iii) the Judicial 
Department, (iv) the Department or rather Departments (the 
number of which tends continually to multiply with the daily 
widening conception of the responsibilities of the State for 
the welfare of its subjects) charged with the Internal Adminis- 
tration of the affairs of the State, (vi) the Legislative Depart- 
ment, (vi) The Financial Department and (vii) the Colonial 
Department 

18« In most of the older forms of government, the depart- 
ments have grown up gradually and have not been worked 
out m the result of a preconceived system ; and traditional 


(p.) See Leotew VI 
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and other considerations modify the strictly loccieal arrange- 
ment of governmental business m all systems. Ciroiimstaace^ 
of difiereiit coimtnes differ so materially as to iiii|.oso on tiie^r 
respective governments different kinds of duties or at any lafo 
to attach different degrees of importance to different kinds 
business. Moicover^ the conception of duty ot Nome States 
may be more or less advanced than and may otherAise dilffr 
from that of other States. More ihciefore than the goiieiali»cd 
classification of departments given abo^e cannot be atienipmLl 
in this place. To emphasise the fact howc\ ei that the classi- 
lication is logical rather than actual, I only point out heie 
that m Fiance^ for instance, the supervision ot admioistiativo 
tribunals rests with the Minister of the Interior and not like 
that of the ordinary couits m the Minister of Justice (a) ; that 
England does not regard the Channel Islands, the Me of 
and British India technically as colonies, so that the admi- 
nistration o! the two former is supervised by the Home Secre- 
tary and that of the last by the Secretary of State lor India 
assisted as previously stated by a Council (b), “ protei^torates 
not closely connected with existing colonies being adminis- 
tered by the Foreign Office (c), whilst geographical consak-r- 
atioDS have mainly determined the creation of separate depart- 
ments for Scotland and Ireland ; and that the Military depart- 
ment m all countries possessing a seaboard tends to divide 
itself into two independent departments, viz : of the Army and 
the Navy. 

19 . A subordinate government like that of the States in 
the American Unions and a colony or dependency can oidauv 
rily not have a department of foreign affairs of its own. Such 
diplomatic connections as the States of the German Empire 
are allowed to maintain with foreign powers independently 
of the Empire are unimportant survivals of times when the 
States were in fact independent. But in the British Empire, 
India, by way of exception, owing to the position she holds 
amongst the States of Asia on her borders and the protecto- 
rates within her geographical limits, is allowed to hold diplo- 
matic relations with foreign and protected powers, in strict 


(») lowclls Govenments and Fsrties ia 'Coiitlneinttal Inrope, VoL I, p, 58. 
(b) 'Trotter, Greater Mtafn, W-JtP. 

(o) Iiowell, of 1? p# 
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"uli*?! ilihat hiii hi>\’i < ^ ' tM tij ’ Jluiii*' f Jsru‘iiiiurni« Neritly all 
(lih Mr lU''^ h.\L‘ ui ::;ai}isaijii‘iis tor purpohed oi 

tlelt‘acH* ditiiilp i;. f] I'iu* ul ooe liiiie \ei;v 

[t!>*\aa iif., {hai A * v p*oisiaicreiai loLitions of a roluiiy or 

cLp ‘Oil n'‘3 ’ry ilio HOii‘e Govcriifiieiit} is 

pc «- Ihe Ei]*^i»li EiiipirOj and tiias 

ili^' SeX-t 40 '' '•! iA ^nai Eoipiie hd\e iiOvV <*a(*h 

ao nE»S‘p n*lenl' d< p-niiiion! of ^ NeXjOuh, \\!iil^t all otbei 
cuIuiiHHj ha\e CurO^jri dip.trUiiciifd in di:* ci suboidiiiatioii 
ro Ifo M i * riiiat lit. 

20. In iaOli ':o\rrpip(n and ^ubouliiiaio ^ovorninents, the 
c\T)!ii!d;n of n^w dopartinoiits has been most; rapid in the 
ndmini-dmiion h 1’ iolornal aifairs and a ineie enumeration of 
llio^e depiEnionts IS often enoii^jh to gne one a fair working 
idea ot ilio matters that chielly occupy the interest of the 
government of any pariicular country and of the problems 
which fleinand it « spi'cial aftein ion. In most advanced coim- 
trie«!^ there are io-da}" depainneuts of Agriciiltiire, Trade and 
I taniiieiee, Post'^ and Telegiaplis, Railwavs and Canals^ Local 
Uoveinnnait, Sanitation Ecclesiastical Affairs^ Police and 
Educaiuai. There mav be depaiUnonts of Mines, Fislieiieh 
inland Kevoniies, Public donuun^, Forests, Public works, and 
III eountries w lib a laig«‘ Native population ruled by White 
colonists, a department for spocially looking after Native 
Affairs. The trend of adminihtiation in inod< m States is shown 
in a peculiar manner by the evolution in many Stages of a 
Slinistry of Labour. In New Zealand, where State socialism 
lias made the great c.st progress, the Ministry of Industry and 
Ctimmerce is also in charge of Tourists and Health resorts.” 
In France, the Minister of Public Instruction has charge of 
the Fine Aits/' wInLt the Education Minister of the Im- 
perial Gov^ernmimt in India eontrols an Archeological *’ 
section. 

21 . It need only be added that a Minister mo]' and often 
must have charge of several departinenis, and not all heads 
of departments are necessarily admitted into the Cabinet or 
any similar body charged with the duty of ed-ordinaimg the 
working of the several departments. 

22. This brings me to a consideration of a topic the full 
imp ortaiice of whic|i hm hardly yet been realised in many oonn- 
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mcs. Tiie vastly uiereu^sCMi odbine-^'^ of anusait lias uauit 
aGiiiiiiistiakuii of all go\cni.ueal iMt-jih* in m 

so 111 it 1 1 aji inipo>^il)iiit}% Eac! ikiurliat ni ilhnL 

be leit III tils iuuidb oi‘ the Mimsftr coin^Aiicd W iS'iiilv <til 
piiiL|juM%s peculiar Lo tiUii depailuieniu ThaD tins nil? t be 
IS toiCiblj ifitisLrated ilic sic] s by wliieii tlic csimf d 

gO\eriiiiie‘iik cuntciiipLited fui Ind, i m ilis I JuveiiaiK ir, of 
liidia Acts«>f liom 17bS to kUb has IsCI bcuii cunvoiied 
iiito go\i iiiiiient by depaiiiiieni^ ovs lusu^ly iind r the ehergo 
of paiticaLir iiieinbins of ilu Exscmi\c Couia li ol the i«u\oniui 
Gciieial. The iiicliaii Councils t of iShl ga\o powei to 
the Covoriior (Jeiieial to make from iimo to turns rules and 
onleis fur the muic eouvemeiit tiansactioa of bnsiiiohs in liis 
Council, and it was piovided Lhat e\eiy oidci inailc or act 
dune, in accoidaiice with sucli rules and oideiS; shall be tieatcd 
as being the oidei oi the act (»f the Coveiiior (leneral in 
Council (a). Taking advantage of this jiroMsioii^ Lord Canning 
made lilies assigning to each Membm of the Cmincii die 
charge of a sepaiate department of the adiuiuistiatiuu ami llie 
Council was (l3arii!ig the fact that it was nut made ic*s|ioiisibie 
to the legislatiiic and dLsmissiblc by it) convt rte<! into a ( 'a]>i- 
iiet of which the Govcinoi Geiieial was the h<'ad. The scpaia- 
tioii of departments in mdia is said by a compeieiii aiithoi ny ;b) 
be less complete than in England and the aiithoiify of 
the Sfomber of Council over his department much less exten- 
sive or exclusi\e than that of an English Secretary ot Siak*C 
While the Member of Council takes the place of the English 
Secretary of State^ there is in each dopartnieiit a Stc*ic4ary 
hoMlng a position analogous to that oi a Permanent Uiider™ 
Secrotary in England It is the duty of this Secretary to 
place every case before the Governor General or Member ot 
his department in a foiiu in which it is ready for decitioiL 
Ho submits With it a statement of his own opinium In minor 
cases the Member of Council passes orders which are iiiul* If 
the matter be one of greater importance, he bends on the 
papers, with his own orders, to the Governor Geiieial ior his 
approval If the governor General concurs, and thinks fur- 
ther discussion unnecessary^ the orders we issued. If he does 

See sec. 40 (2) of the Government of India Act ot 1915. 

Cb) Stmolieyi^ Indk t Its Aclminisfcratiaa Progrras, pp, 604L 
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OltbAMriATlo.V cn TH"E CENTUAL liXSCUTITE* [LeC* Xl 

rjotj cMiicur, he rhreeib th<4.i» the ea'iC shall be broiighi} before the 
Council •U''? in England an impoiianl case might come before 
the Caluot'f. The duty rests upon the Secretary apart fioiii 
Ii5< re«p^^l^lhlI!t 3 ■' lo^rds the Meinber of Council in cliaige of 
llie flepurttneiii, of bunging peisonally to the knowledge of 
tin Go.^'uior GiUierai e'*ery mcitter of special importaiiceC 
^\lio :t iuli be ^emeuibered has power resenefl to him to act 
on his opinmn alone whenever in his oivii opinion the 
Mfety, tranqnihty or intert*sts of the British possession in 
India may be essentially affected ’’ (a). And yet oil orders 
must be issued in the name of the Governor General in ConnciL 

23. As regards the working of the English Cabinet, Sir 
Robert Feel, it has been stated, closely watched every depart- 
iiieiit of the government (b). But this, of course, is impos- 
sible at the piesent day, ^‘Purely departmental business need 
note Eord Oouitney^ ‘'and does not pass beyond the dis- 
cretion of the individual Minister. But whenever any question 
policy arises, and specially when any internaiional or colo- 
nial episode of importance is in progress, memoranda are 
circiilatoj among the Ministers, so that each is charged with 
the knowledge of what is going on, and has an opportunity of 
intimniiiig an opinion upon it. It is in the prosecution of such 
matters that the members of the Cabinet are from time to time 
called together m Cabinet councils to discuss the situation and 
to determine what shall be done. Besides these meetings, there 
are others which may be regarded as of a more routine charac- 
ter, and which are necessarily held at particular periods. The 
legislation of the next session is settled at councils held 
at the end of the autumn. The leading Bill of the coining 
year may be marked out by circumstances which Ministers 
recijgoise rather than control, but the propriety of promoting 
other Bills is urged by separate Ministers and their claims 
compared. The scale of expenditure on the Army and Navy 
is about the same time settled in Cabinets in which the First 
Lord of the Admiralty^ the War Secretary and the Chancellor 
of the Exchequer may be supposed to take leading parta 
After Bills have in principle been determined upon^ the exami- 
nation of them in some detail is often referred to a committee 


f») <5<Bvewment of ilcit of lOIS, lec. 41* 

|h) Xlie Working Ooisutlttifcion of the VtiltedI Kii3gda»f iW®, 
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of the Cabmet_5 to ■\\Iiicli foi tins special purpose nay he atlded 
some intinber of the governiiiPiit mi lo the Cahinoi_ and after 
this leYisiOE they come back foi final sanction Later on the 
budget pioposaK of the Chancelloi of ihr Exclic^iier, at first 
peiliaps discussed ^\it!i the Priiiie Minister and the Leader of 
the House of Commons and then circulated, are formally 
considered at a Cabinet counciL The Cabinet is thus bke a 
Court of Diicctors under the leadeisliip of a Chairman, each 
with a department of his own, yet acquainted with the princi- 
pal business transacted in the other departments and all 
meeting together from time to time to receive reports, to 
deliberate and to deteimine the course of bii&mess to the 
followed. Each brings to the performance of the work not 
only Ills own abilities, but the accumulated knowledge an<l 
suggestions of his permanent officers, whilst they all live in the 
common atmosphere ot Parliament and m this -way are made 
hourly familiar with the conditions which must iiiifuence if 
they do not govern their action” (a). Mr. Woodrow Wilson 
docs not think that the administrative control thus exercised 
by the English Cabinet as a whole goes very far towards 
co-ordinatmg the business of government, such controF being, 
in his opinion, “the result lather of the political responsibility 
of the Cabinet than of any conscious effort to integrate admi- 
nistration by the constitution of a body which shall habitually 
regulate, by semi-judicial processes^ the main features and 
when necessary even the details of executive management (b). 
“In France and Prussia on the contrary”, he says, “such an 
effort is made and is made with effect. In France, besides 
a Cabinet of Ministers whose function is wholly political, 
there is a Council of Ministers (c) whose single office is 
systematic administrative oversight, the harinonising of 
methods, the proper distribution of business amongst the 
departments^ and above this Council of Ministers again there 


. (a) The WorfciBg Constitution ot the XJmted Kingdom, pp, 91-92. 

(b) The necessities of the War (just over) compelled the provisional 
estahlisliment of a small “ Wat Cabinet,” the members of which (with the sole 
exception of the Chancellor of the Exchequer) were relieved of tlie day to 
day preoccupations of administrative work and whose time was, therefore, 
entirely available for initiating policy and far the work of co-ordinatiug the 
groat departments of State. (See the War OaMnet’s Eeport for 1917). 

(c) The Oottuoil of Ministew, like ‘the Oounoit of State, In a oommon ©non'# 
Institution on tlie ConMnent of Europe, Ogg’e (iovernmonts 
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is a Ooiincil of SlafC; a jiiaiCtal body wlvh^c i^ai iL ih to 
accoiumodarc all and adjast all coiifiicls oi jiii.s- 

diction bctkveeii iiiu clopaitoojntSj as wtll as to act Lie 
supreme a^linmistudne tubuual. In Prassia, tlieii is a Llie 
systiaa : a ‘SStaat Mimsreimni, iAiiicIi to a ccilaiii cvtmit ecu^'* 
fanes the duties given m France to tlic Couricil of llini^^tcrs 
and io the Conned of Btate^ and aLo a Conceii of Stale Vkhicli 
IS by degrees being elevated to high Judicial InaeUcisC |ai 
2L The “Staat MiiiLstenuin, ’ it appeals, is not an iqh itu-. 
tion pecuiiar only to Prussia. There are ^ *Mafc iriiiisliics ' 
m most German States. It is composed of thfi heads of 
departments who meet in common session, under a Ministtu'’ 
PrCsSideiitj who has no greater legal power tliap any other 
Minister. *'Tiie mam function of the State 3!iiiistiy is to 
preserve harmony and uniformity in ilio policy of the adiiiiiiis- 
tratioii. iJn this account it is generally settled by law or 
or«luiHiic‘‘, what aiatiers shall be decided by it^ kJiile fuitlier 
llic Priiifc may generally scud any matOT it for decision. 
Among the matters which by law or ordiiioiice arc to come 
before it are all gu\ernmeni bills and drafts of general ordi- 
nances, th<‘ appointment of all higher adinhiisuatuc utliceis, 
and generally all matters which do not come eiiiiroly wiihiii 
the competence of one Minister. Further, wdieiie^cr t-Iie, vicw^s 
ot one Ministry do not coincide with that of the Fi nice, the 
matter is to be submitted to the State In all 

these matters, however, the State Ministry aei.s simply as 
m advisory body and simply lays before the Prince Ihe result 
o£ its delibeiation and then he decides the matters. Its 
decisions, of themselves, have no legal force whatever, and 
never bind any one of the ]\linisters who dm s not thiii'k that 
they are right. This, it is believed, would interfere with the 
principle of the responsibility of the Ministers for the acts 
of the irresponsible Prince, But if a M mister cannot cons- 
cientiously carry out a decision of the State Slinistry, lie is 
at liberty to resign, whilst, if he docs not so resign, the Prince 
has the right to remove him from active participation in the 
administration'* (b), 

25, Eegarding the Federal government of the tTuited 
States of America, Mr* Woodrow Wilson writes : **Ia our fede- 


(h} Woodrow WliWi Btot©, pp, 56S*&6i, 

Cb) Clooiaowt Otaapamllfb Atlmiaistraliv ® hikw, ¥«h 1, pp* l#*i# 
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ra! orgaiii.^atioii wc have the President as Siiprcaic Ciiieh but 
the Caljinei as a bodj tioes not usually excrci^** any coucertcd 
control o\er administration taken as a '^hoie. Its confer- 
ences as a bod)" ai«* confined for the most pait to political 
quest ions^ Adiiiinistiativ^ questions are decided separatehv 
by each departnient for 2t.s< If, blie only leai cciitial autho- 
iity 111 adioiiiistralue inatlers being the Piesidcnfs opinion, 
not the coiiitscl of his 5 !iiusters. As rc gaids points of ad- 
mmjstiatiw poliC} each dejiariiaent is a law unto itself’' (a). 
But for complete absuice of co- ordination one lias to go to 
the SUie got oininents of the Union, \\ here the heads of the 
deparlmciits In Id office by election under a statutory tenure ^ 
where statutes leave to no uiticer_, either central or local, 
any considerable play of di^cietioiiaiy power . so far as 
possible they command every ofiicer in every act of his adminis- 
tration,*’ so that each officer may be said to ^tserve Ins own 
statute U where therefoi’e the State officials, nominally asso- 
ciated With the Governor, are neither his agents nor his 
subordinates except m formal rank and precedence, nor even 
his adviseis. The position of these officials in relation to 
the admimstiation is itself not that of a controlling but only 
of “a superior soit of clerical body,” the central oliices cons- 
tituting Ua s}\--toiii of svpei vision and report often, Imt seldom 
a system of control,” (l>), 

20 . I do not propose to go into further detail concerning 
the organisation of the adniinistration. The general remarks 
made above and the details which have been introduced to 
illustrate them make it evident that as the responsibilities 
of Government aro increasing, departments also are multiply- 
ing and with them offices and officials, these in their turn 
imposing on the central government the necessity of exer- 
cising organised and co-ordmated control over departments, 
offices and officials. The tendency in all central governments 
at the present day (if the State governmentb of the American 
Union only be excepted) is on the whole in the direction 
of developing some kind or other of a bureaucracy (c). 


(a) Woodrow Wilson, The State, p, 568* ^ 

(b) Woodrow Wilson, The State, pp, SCO, 501, 500, 508* 

(e) Ivexji the exception in fa?onr. of Btate gavemraents in 

the way to being minimised by leglelatife provisions tending 
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ORGANIS4TIOM OF THE CENTRAL 
EXECUTI¥E (Contd.) 

[Ill] — Organism toit of Ofices & Services, 

1. In fiealing with the oiganisatimi oi the ^^ciitial aclmi- 
nisiraiioii it is not possible to stop -with the orgamsation of 
the departments, the organi^^ation ofoltices and seruces 
forms a most important element of that administration 

3. As to the organisation of offices, it will bo lemembered 
that many of the general observations I made with leference 
to the orgamsation (»f ch^partments w^re expressly stated to 


eracy ii the cxaii'ph' of Flmois hliould be (a« ih not im!iLe*y) ^\nkly iol!<»\\ecl , 
The AflmiiiistiatioB Code jjI: that State (which parsed on XIaith 7, 1917, 
and came m lorce on July, 1. 1017) creates nine Dt|n2iiT( nts of State, vt:: 
vt Finance. Agruinltint*, Labuur, Mines and ifmerals, Public Worls and 
Buildings, Public \Vel£ax“ Public iloalrn, Tiatlc and Cummwee, and Eegistration 
and Education, each departim-nt to ha^e a paid Jbircctoi, and \aijing inimbeis 
of pan! assi^tante dcMgnated iy the statute, \\hicl! Ia\8 thou ipiaii- 

Jicatious and the amount^! of their ‘'alanes They aic, witii a fiw exceptions, 
to be whole time ot!imal» and shall nold ottice ordinarily fur four year«, 
the power of appointment resting under the statute with the (-lovfi nor act- 
ing with the ad^iee and consent of the Senate. Tbe Bircctuis have power 
to priseri be regulations, not liiconsistt nt with law, tor the government of 
their departments, the conduct or ilitir emplojees and cltiks, the distribu- 
tion a!‘d perfoiraanoe of their business, and the custody, use and preservation 
of their records, papers, bools, documents and propeity pertaining thereto. 
Associated with the Directors of some of the clepartments aie advisory and 
non-exocuiire boards of lay unpaid mcmbeis, as to wlio&c appomtmenfe and 
qualifications also the statute lays down detailed directions. These advisers 
too are to be appointed for terms by the Governor, Chicago Legal New s, 
Vol, XLIX, No. 49, pp. m etc. 

The Hew Tork Constitutional Convention of 1916 found the executive 
branch of the State government “ill compacted, confused, extra ragaai, aubject 
to no effective control ; over one hundred and fifty agences, greal and small, 
all over the State, were carrying on business, and were refopon&ible, practically 
to no one. Every one spent all the money be could get, every one acted In 
accordance with hi» ow^n judgment”— no on© *‘held to responsibily or sub- 
ject to the ef ective control and limitatlonB of inspection md supervision.” 
Th© Contention proposed to “condense the fifty-two agencies of the State 
into seventwn departments,” such under on© head who was to bo responsible 
to the Cowrnor, The proposal with othew effecting other branches of the 
adwiiatatratta proved the, radical for the ©ad deftaled. ®lihu 

«a aov«E|na©n| and ail4«eash% pp. 11% S|6, 
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apply to that oi oflico as wtll aiitl it is n *^c3saty i.o f peal 
tliciii Iicio. Tlio (iiiiy laattfi boaring (‘n lliiS lu|ue winch nctcl 
now bo DoisiUCii a IS the so\(‘ral ways m vdiirh tbo coadiicr ui 
olflce biisiiip>s may bo organised. For discharge oi puiely 
aduiinistiativo faiictions, a Siiinlo-licadcd FjNteiu iious nio-t 
favoin as the oiio v.liich best tnsiiiC*^' energy raid detision in I hi 
poi form nice of (Fhcial tiuuios an 1 faoibtati‘S {bo fivition of 
rosponsibilitj in icbiiioii thereto, Ent bar adiniiiistrativo daiics 
ier|niiiiig deliboiation, e, g. foi pnrp -so^' or a 

collegiate or board sy^steiii is (is for all judicial purposes) consi- 
cl(3red the most suitable. In France and several othrr coiintiies 
on the Coniineiit of Eiirope, the ad\antages of both systems are 
sought to be secured by pioviding heads of otrices vuth advisoiy 
councils whom ordinal ily they must consult but whoso advice 
they are not bound to followu 

3. As regards the organisation of the services, several 
systems are found simultaneously in operation in most modern 
States^ and it is not likely that any one will be found to suit 
ail cases in any country. The aim of all gmernments should;, 
of course, bo to find out which kmd of sor\ieeis ihv most 
suitable for which offices or classes of offices and to niilisr each 
with as little legard for cxtninoons considerations as m 
practicable, 

4 It is usual foi wuiieis on this topic to distingin.vh sala- 
ried from honoraiy services, and permanent offir^es from those 
the wffieivof change with esery change of party in 

the central admmistiation. It is noticeable fiircher that though 
salaried services are most often permanent ones they need not 
invariably be so, just as unsalaried -ei vices though geneially 
limited to short terms may often be permanent. In England, 
all the political offices carry respectable salaries, though their 
tenure must in its very nature be non-permanent, and many 
of the highest offices m the British colonial arlmnnstraiion 
are held on handsome salaries for a fixed term of four oi live 
years. On the other hand, the Justices of the Peace are tree to 
perform tlimr honorary fnnetionB for the natural terms of 
their lives, provided they do not forfeit their appointment 
sooner owing to misconduct But the backbone of the English 
administration is furnished by the permanent services, of which 
I shall have more to say presently. In the United States of 
America, however, by a peculiar and pernicious" political 
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de;f‘iopiiie!it, iLt sr-nio's !mco until recently couic to be almost 
ulifilly ufa tiuuporay (haracta*, liabb to br 'acated i^itb every 
chaiigt in the political !♦ ‘idrrship of tlu) coiiiitry* Tins 
u ly appropnaieh stjb d '•‘the Spoils syslein'b is Iiow- 
f‘\fr by no iSKans pciailiar to fcho ["uitod Stales. It flouriblies 
1 in Italy and to a con.^iderable extent in Fiance 

aKo (ah Tlio sj'«.ieni is open to objection in two ways : 
Fio.vb fe<'inict‘ iind(‘r tins system (as also in the case of most 
hoiiorarj ofnees) cannot be wliole-iime semcCj and must tliere- 
foio be iiicffieieiit and for offices needinf^ technical or long 
adniiiiestiative evpm’ience wholly nnsuirable. Secondly, it 
off ns a ready instuiinent for all forms of political corruption* 
The prevalence el the '^spoils system’ in aii) conniry is really 
'-yuipl filial ic (at leabt at Hie present day) of widespread politi- 
cal r-orniption* 
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5. Permanent service, to be efficient, imist on the whole 
be paid and made otherwise attractive. Ideally no system 
seems to promise tnore m the way of efficiency than one which 
in all its ranks is paid permanent s< rvicc. In the abstract, 
too, a system which relies either entirely or mainly upon 
honorary ofhcials should also bi‘ the most inefficient. And 
jet the recoids of English history clearly prove how well 
and efficiently tlie Justices of the Peace in England served 
their eoiintry for centuries, at any rate until the Industrial 
Revolution” came and m incalculable wajs upset the entire 
economic organisation of the country. But though, since 1834, 
there has been a rafiid growth of the professional element in 
the English administration, the principle of unpaid service 
is still in force in undimini&hcd vigour. So strong is the 
English people’s aversion for bureaucracy that it sees to it that 
the professional element is held under effective control by a 
lay element of popular origin. The idea of combining the lay 
with the professional element for administrative purposes, 


(a) Lowell, Governments and Parties la Contmenta! Inrope, Vob I, p. 
lUt. The importani office ot the Prelect and many other offices In B>ance 
appear to have become subject to the same S 5 >lem. Wikoa, Tlie State, pp, 
228*229, 2^7* Bat Mr, Lo^^tdl says that a wholesale change of public servants, 
sttcli as has often taken place after a Presidential cleetloa in the Umted States, 
docs not ooenr. Oovemmonts and Parties in Continental ISnrope, VoL I, pp* 
I304S2* As to the Cnited states, see Fairlic, American Hatioiial Adminislra- 
lioii, pp. 1% 252-257* 
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llic foluier having the lusi in cwry matler in (‘lie whieli, 
as pointed out brfnit^, rims thiough the enliie adiiiioi'-ka- 
tivc system of Etigland. A perunment hereditaiy King h'wh 
the benefit oE liis experience and ad\ ice to a popularly eiec- 
ted lay Piimc Minis tcR who however determines the policy 
of the administration on his own personal responsihi™ 
lity, A permanent (a) Under-Secretary coiikols the inner 
working of the department m all its details, but subject to the 
oiders of a populaily elected Miiiistei, which he loyally carries 
out even when contrary to his own opioioiis. Judges dnect a 
lay Jury on facts as well as on the law^ but the ultimate 
decision of the case rests vith the latter, The Justice of the 
Peace, a lay official, is guided but not controlled by his salaried 
clerk and the same is the relation of Borough and County 
Councils and their paid peimanent officials ; and in Colonial 
administration, Goveniois and some of his Couiicillois arc 
for the same reason generally chosen for short terms from 
outside the lanks of the permanent services. An administration 
■which IS carried on, on the whole, by expoits but controlled 
ultimately by and paying all deference to popular opinion, 
it has drawn high encomiums fiom a disci immating Aiiiericaii 
student of political methods whose studies in this field lia\e 
by no means been confined to administrations in Anglo-Saxon 
countries (b). But a more conclusive testimony is furnished 
by the deliberate adoption of this method m that stronghold 
of bureaucracy, Prussia. The details of the changes made in 
this direction m the local admimistratioii of that country I 
have already given. I have also shown how the rule of pro- 
fessional experts is importantly modified by associating with 
them popularly elected councils and “permanent duputations’^ 
thereof in France, Holland and Belgium, amongst other Euro- 
pean countries (c). 


(a) It Is perhaps necessary to say that the tcnnic of ohiciaR helouving 
to what IS known as the Ferwanent Civil Service is in law termmable by the 
State at will. Permanency of tenare is secured by custom, arising out of the 
sentiment that a man has a vested interest in the oiBec that he holds, Lowcih 
Government of England, YoL I, pp. X53-I04«and Lecture XYIII i/tfru, 

(b) See Lowell, Government of England, Ohs. Til, Vlll and XL. 

(c) See Albert Shawls Municipal Government in Contihental Europe, Ohs* 
H and nil “Provinmal and mumeipal self-rule in the Netherlands*'i says 
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The itiifJi )i IL ’aaipji tiut a jjurdy expun ad- 
liiiiiite! lalioa hit,- the duiucfh of ltd rjiiaUkts* ^'Exptits 
actiii^i* alua^ >n\^ LrA^ell^ tticl tu Uke rlisprupoitiunutc 
and iu 01 out oi toach uitli ilit^ common 

sensi- of tht^ uf th» i\or!d. Tin \ mo apt to exaggerate tlic 
impKiri* oee of nchriical «|in‘-‘iiun< ad cuitipared with others of a 
iiioiv 'eeiioia! iiatiue, a itiideney which leads either io liobliies^ 
or where 1 lie oiemuMU is less vigorous. Io oilicialism and red 
tape* These e\i!s lia\e becoOiO so luarked in the case of some 
go\ernineiit< as to gnu ii^u to the il! name of biireaiiciacy” (a). 

7* There are, according to this aathun other mure serious 
dangers lo be apprehended from bureaucracy, no,, the poli- 
tical iiiHuenco which a iiiimeious and reginimited ofHcial class 
may cxeit upon govmnmenfc to the detriment of public in- 
teresth. In England, before i8t;8, large classes of officials did 
not ha\’i' a \ott‘, and it was in 1874 only that Acts impos- 
ing penalties on officials lor taking an acluu part in elections 
Were repealed. Officials are siill lesiraiiied from taking active 
part in politics by office regulations, but this has not prevented 
certain classes of go\ei ament employees from organising them* 
selves in order to use their electoral rights to bring pressure 
to bear upon member^ of Parliament in favour of increas- 
ing their own p.iy and impioving the conditions of their 
work. their inriueiiee/’ says this writer, ^hs exerted only 
to raise wages in a service recruited by competiti\(‘ examina- 
tion, the e\ii is not of the first magnitude. Put it is not 
difficult to perceive that such a power might be used in direc- 
tions highly di‘ trimental to the State. There is no reason 
to ex|>ect the pressiuc to grow less and iniitteriags are some- 
times heard about the necessity of taking the franchise away 
from government employees. That would be the only effective 
remedy, and the time may not bo for distant when it will 
have to be considered seriously 


tMs »lhor, mm complete than in fauos’*. Ot the E^mkh system, the 
attihsr wMtw% **fclte' general lines of the whole ^UwiinfetmMve orgattisation 
«®thefii»llkr frtaeh finely hut amtteh femor strws ttpon Iwl 

aalOttOifiy.*" 8Wi%l think* may U of the oonntrlci ali#« 

whilst IWjf w hal foeeh follows elwely ta, Ihh heels of f imahe-.' 

See 1114 a dsiwiptto’ el Ifaite ’©ity ' 

(a) Ixiw#* of itegfaM, It f* I71i . ' ' 

c*>) 
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A|>preeiatioa 
of Prussian 
bureaucracy. 


Control of 
administra* 
tive courts# 


"are intelligent, honest and active, and alfelioiigli somevliat 
rigid and autocratic, do not appear to be excessively tied by 
routine^ Nor is the odinmistrati^e system in its actual work- 
ing highly coneentrated as compared with those of other 
Continental nations, for the ofiScials do not feel obliged to refer 
every important question to their superiors but are wiilmg to 
act on their own responsibility withm their spheres of duty. 
An apprenticeship and examination are required for admission, 
and a severe discipline is maintained by means of special 
tribunals, whose consent m required for the dismissal without a 
pension of any permanent member of the civil service (a). 
These conditions, explain the existence of a dictatorial power on 
the part of the officials, and a constant interference m the 
affairs of everyday life, which under a system of favouritism and 
spoils would be wellnigh intolerable” (b). Nevertheless, adds 
Lowell, the enormous powers of this excellently organised 
bureaucracy could hardly be endured without the lestraint 
exercised by the adminisiative courts. In fact, one of the 
main ends sought to be achieved by the reforms in local ad- 
ministration alluded to above was to reduce the power of the 
bureaucracy (its other mam object having been as already 
indicated the reduction of the political influence of the Junker 
interest) and the restoration of the confidence of the people 
in the justice of the bureaucracy without serious detriment 
to its energy. The administrative courts, which were estab- 
lished to attain this end, are said to be more independent 
of the government and hence m a better position to control 
the officials than in France; for in the lower ones a majority 
of the members are private citizens chosen by local represen- 
tative assemblies and serving without pay, while the highest 
is composed of men appointed by the King for life and 
protected like the ordinary judges, so that they can neither 
by removed, suspended nor transferred without the approval 
of a judicial tribunal ” (c), 'TChe whole subject of adminis* 

(a} l!lt6 JMidpUnurkiif wbioli lias fttrisdietiou over officials by 

tb© King Of tl# Ministers and mnsl bo oonsnltod in imm of appeals by ofcber 
officials comtaiiiB In 'addition to administrative members at IomI four Judges 
of tb© Oonrl of Appeal^ all tlie members being apiioinled for tbreo years. 
Lowell, 0bT«^nments and IWiiaa in ConMnenlal lirop©, To! ' I, o* Wdi note % 

fb) Iiowelh'Obvernjneiibs and In OontIWBiW Inwpe* Wl, 4 

(a) 
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trative justice as a brancli o£ positive law is,” according to 
this writer^ *^still in its infancy in Prussia,” but he evidently 
anticipates a great future for it. (a). 

10. The bureaucracy of Austria appears in contrast with ]^ufc4cracyr 
that of Prussia, to be quite unregenerate. Its members enjoy 
a stable tenure of office and can be dismissed only for crime 
or by means of disciplinary proceedings. Its power is almost 
unlimited^ for the guarantee provided in the constitution 
against its abuse is by no means thoroughly effective. It is 
also said to be corrupt. But like the Prussian bureaucracy it 
seems as yet to bring politics very little into its work. ^Tt 
makes one shudder to think ” says Lowell, “ what will happen 
in Austria^ if the parties ever get control of a bureaucracy ” at 
once corrupt and possessing enormous power to interfere in 
every man’s affairs (b). 


(a) Lowell, Govcriaments and Parties in Continental Europe, Vol I, 
pp. 226-227. 

(b) Ilul^ Vol. II, pp. 78-79. This would hive been the proper place for 

an examination of the no^\ defunct Russian bureaucracy, if it could really have 
been regarded as a civilised institution. Prom the account given of it by Mr. 
G. H. Perns in his “Russia in Revolution,” it appears to have been cruel, un- 
intelligent and corrupt, besides being altogether unrestrained by law. While the 
Tsar,” says Mr. Perns (writing on the eve of the proclamation of the Consti« 
tution of 19 C 6), “continues m theory to be omnipotent and absolute, it is 
evident that m practice the Imperial power tends to fall into the hands of the 
bureaucracy** (p. 51)* “Even the lower officials and policemen have the power 
of satraps over the population.” ‘ The Emperor of all the Russias,** having been 
(by the terms of the first article of the Russian Code), “an autocratic and un- 
limited Monarch,* the bureaucracy had of ^course no difficulty in arming itself 
with all kinds of freakish and mischievous laws and ukases for application 
upon the people. But even this, it seems, did not serve its turn fully, for it 
allowed itself the privilege of keeping as much of the laws as it liked secret. 
Nor were the ^%eoret laws’* required to be consistent with those that had been 
^promulgated** The “promulgated*’ law granted “complete freedom of religion 
to all Russian subjects”, but the prosecution of Jews and Dukhobors was 
judicially defended by special unpublished “statutes.’* “But all such minor 
instances of extra-legal law making,'* says Mr Perris, “sank into insignificance 
besides the wholesale breach of dvil order involved in the system of exile and 
imprisonment by Administrative order* ami the application of the martial law 
statute by which, at sny moment, the exiuremest powers could be placed in the 
hands of Governors General and lVovlnoi4 Governors.** “With such oppo;^- 
tuttities traditions it would*^ he goes on'Ip remark, “be absurd to )|o# to , 
the administration to djftplay a .le^_ ^ its daily work* In 

'lessne^ mmfksd tba|i wni* from their 

officials' had no itgal |rotection agitef ’'thdtr', supwiorii 


The Russian 
bureaucracy. 
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I’Tsheronthe F-w^rfiil bnroaf’nt'raf’y in the worM of 

the present day, or indeed of any time, is that of India. Of its 
true charaettT, the latest, the inobt aiithuritatno and aho the 
fairest account is that contained in -a lecture on ‘Impeiial 
Administration"’ recently delivered by Dr. H. A. L. Fisheiy 
after he had conebuled Ills labours on the Eoyal commission 
to enquire into and report on the public services of India. 
‘The Indian Cud Reia ICC says Dr, Fislicr, “is the Gnvera- 
menf’. It, is the premier serneo not merely in matters of pay 
and precedence , it is ‘"the political, the governing service of 
t,he country”. The other services arc oxci escences, later dovo- 
lopments due to specialisation, grafts upon the parent tree... 
The Indian Medical Service, the Indian Forest Service, the 
Public Works Department, the Education Department, the 
Police Service, have in o\cry generation possessed officers of 
ability and distinction, but however dtstinguished an officer 
of the,se services may be, he is always subordinate to the head 
of the district who is a Civilian”. The hegemony of the Indian 
Civil Service over the other services is maintained from the 
District and its Snb-divisions up to the Secretary of State’s 
Council. 


12. “The larger lines of Indian policy may ho shaped by a 
Secretary of State in the India Office, and a powerful Secretary 
of State may make his influence felt very .strongly on the 
direction of Indian affairs, if he encounters no serious opposi- 
tion from the Government of India. But in reality the last 
word lies with Indian official opinion, in the sense that a 
measure would not be forced upon India against the united 
opposition of the Indian bureaucracy, of the Indian Viceroy 
of the Indian Governors and Lieutenant Governors.... ..The 


had IBO l^al protootion against them. An offioial oonld lie tiismfesed or 
panisbed by his sapenors on anspieion alone, bat on the other band officials 
eonJd wd be made liable to legal penalties witliont the express antborigatton 
of tbete imnij^iate saperior?. It was quite in the spirit of the administration 
that ttiO Bamdiw €!odei by it# 249th Article, providtd the death penalty for, 
amongst othete, those, •fv/ho shall intend to change the »i#dag tom of 
govemiwtBt" andi “having power to inform the gownmenfe thereof* do ,pot 
falfli the dwty,”. See Ch. IJI, “The land witliput, law,*' itt'Q, S. Peiria’g 
‘‘twstiai la Kol mnoh impoveaettb, if appears, ’f*»e really effeo- 

ted by tlrt of l»3e The defwKst ’ yitatnfetisAiw of' 

icmiia, tnntWof dp#' 


It emifith 
the Oovem- 
mmt. 
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Indian Councils cannot turn out a Govornment; .and cannot 
make a Government. The Indian Civil Sen ice is the Govern- 
ment. It may accept auiondments, it may withdraw a measme 
m face of critcism which it judges to be -well founded, it may 
profit by the suggestifm of non-official members but it is 
master m its own house. Cabinet councils, government 
majoiities, diplomatic agencies in the Native States, atlnanis- 
tiative agencies in British India— all are provided by the 
Indian Civil Service, that wonderful bureaucracy lecruited by 
a competitive examination in London, iiliicli is expected to 
turn out judges, lercnuc officers, heads of administrative 
departments, pro-consuls, legislators, political officers or diplo- 
matists, and under the new regime, parliamentarians as well”. 

13. Dr. Fisher does not liositate to say that if the adininis- rigid sys- 
trative system had to be created for India for the first time mSistrative 
to-day, "there would .in all probability bo no one service so 
prominent among the other services as is the Indian Civil 
Service, or so exclusively entrusted with the central functions 
of advice at the headquarters of Government. The executive 
head of the Government would have a wider choice of secre- 
taries and advisers, there would be more equality in pay and 
prospects between the diferent branches of the public service, 
more interchangeability, a loss rigid system of administrative 
caste. In its relations to the other services, it has also deve- 
loped a very close and jealously guarded doctrine of vested 
interest, the higher posts in each service being regarded as the 
perquisite of the service, a prize against which recruitment has 
been made, and consequently not to be abolished until the 
vested interest of every person recruited against them has been 
satisfied”. “The critics”, ho does not fail to note, “have not 
been slow to descry the dangers, temptations, and anomalies 
incidental I® the working of this highly disciplined professional 
hierarchy”. corps,” he adds, 'fis no doubt a valu- <-Bspritae 

able feature of public life and there is no esprit de corps so 
strong as that of the Indian public services. The Indians 
themselves nob unnaturally regard those services as manifesta- 
tions of the European spujib of caste” (a). In OEQ Ibe 

(a) flxeJSwpire and The fytee «d ,Cd., ^4, 

The ,'Mdnta^e-OEeWo^ Beform._f»os(o!(i|ls’ -lef 'adopted) ' 

^tauwfer a aiunbei of .to 
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TIh» wny ^ ut 

f*l It. 


fiiflian CiVil SerUec has been suffered, if not encouraged, to 
become a pri\ iloged ruling caste as exclusive and as jealous 
of its 'tested iiiteiosis in the Go^emiinaii oi die couiitiy as were 
the fcutktoris'S of the Japano'se Empire under the Sliogiiiiiiate* 
It IS no doubt rocrnited by meansof an open competitive exami- 
nai jiuiiiah'on, however, Vi hicli must be held only in 

London, tint so far as the Indian population is eoncemed, 
it iiiiv I confinne, as long at least as the present system lasts^ 
to aristocracy, not of bilent only, bnl of race, nay, 

OM n el cokur. Should the day ever arrive when m the inter- 
est of tlm population of India, the Indian Service will 
be a‘'ked to lay down its privileges as were the Daimios of 
Japan Ijy Imperial rescript, on the ever-niemorable 29 th of 
August 1871, will that Service, the ablest, the most scientifi- 
cally organisruj, the most considerate and conscientious, and yet 
abo the costliest (a) m the whole world, be found as ready to 
efface itself* as were the feudal chiefs of Japan ? The sacrifice 
dmnanded of it wall be the harder because, taken as a whole, 
India is not the land of its birth (b). It is possible, however, 
that no such wholesale surrender of power will bo demanded at 
any <me moment. The non- official leaven may be mdrodiiced 
gradually and tentatively as in Prussia, but the transition is 
more likely to be directly from the Indian to English condi- 
tions for there is precedent only for such a transition in the 
British administrative system, viz : m the case of those 
colonies which have passed from the Crown colony to the 
Self-governing stage. 


reprc'if'ntative Provincial legislatnres with th© ccmseiinent Piiboidittation of 
members of th© Civil Some© in such matters to these IxKiic®. To that extent 
the Indian Cuil Service will cease In bt the ^‘Groveriiineiit, ®*Tho Keport 
fore-shadows measures for the ‘‘protection of Service interests*^ from appre- 
hended interference by thcfi© Mies, What form these measures will take it 
itf impossible to surmise from the Report* Membera of the Service will pro- 
bably be given a i^taai-legal tenure in their appomtmentS, as to which lee 
Efeethre XVllI para 3L 

(a) The Bmpfre and The Fhfcnre, pp. 58-59. 
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14« But of all the drawbacks which operate us coniner- 
poises to the varied merits of buieauciacy m gutuw], l!io 
greatest is that it relegates all the* buftine>v*^ of 
the highest that can occupy the time and talents oi iiitig 
to a small minority; leaving the bulk of the population^ at 
best; w^holly iiniiiterested in the aifairs of the admiiiislraiion* 
A population ruled by a bureaucracy it/cs not love’ its gowiii- 
ment; has no mipiilse towards loyalty, i*- iiidiiferent as hmg 
as things go well; and becomes captious and ([ucruloiis i.lio 
moment affairs (as they often mu-^jt in even the must wi'^ely 
governed of countries) begin to turn out ill. In times of 
greatest danger to its go\crnment it wull icmam unmoved; as 
were the (leiman people at the commencement of the last 
century by the spoliation of their governments by Napoleorg 
and will not be induced to make the simplest sacrifices to save 
it. Whcii; however, often happens, an effective portion of 
the population is not merely uninterested but critical, a self- 
contained bureaucracy iS; of all forms of goveinmciit, the least 
able to reconcile the politically conscious elements of the 
population with itself. These, under a bureaucracy^ never 
obtain adequate political training, and nothing m more danger- 
ous to the safety of the body politic than to let political 
education lag too far behind political conciousness, for the 
revolution it sooner or later brings on turns inevitably into 
anarchy (a). The criticism of the government of the Inten- 
dants in France that “it tended to make the people it ruled 


I Ji 'it 
'1 m »vjui*L ut 
1»!ti€dcrat j» 
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unpU 
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their colonial policy, wlultat the reverse has beau the case with Franco and 
Germany which provide at home an almost ideal ‘Training ground of I’tdors* in 
the Above sense. *Tf Inglishraen it has been well said, «‘havc esiablislnjcl 
order in countries which could not create it for ihemselvca, it is only by 
vlitne of qualities developed through ages ( of self government in ihcirown 
coimtry) in which their own characters have been tempered and hionlded by 
their own ntistafeAsj and snch justice as Englishmen have imported into India 
has been learned in the doing of much injustice amongst themselves 
(Lionel Curtis, Four Studies of Indian Government.) 

(a) This appears to be what list now happening In Bu«sia. Theio ‘\>ubliie 
respoasibilfty was limited to Municipal and District bbard«» In the Imperial 
and 'Brovinmal Governments the edacatbd clasBas oonllned tocriticMnf 
the exiwmkfe over whom hAd no oonto!» In the political sphere 
wwelefl without respon«ibfh%?_fprteii%Thailhegote!mmenl was earned , 
result/^ an acutc^^mlmlt M Institutions 
* ha# JO# bftf ^jrb’ ' 
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both ruvoliitionarj aiifi^Ci'ule iihstuad of aecustoiriiiig tliem to 
pioeeeJ by piiideiii Kdbnu-s” socuis to be applicable to all 
foriiLs of burc.iueracj which fail to iiiteiest the people in tlie 
adiiiii}i4ratioii by gumg tln‘ latter that power of direction 
which aluiie f;an create such inteicst. In the absence of larger 
iiiterrsth to occupy their minds, bechonai interests loom dis- 
pi'oporiiuiiately large, and biu<axicratic go\’emiiients^ not rare!}', 
lia\o in this war unwittingly aecentiiatcd class-antagomsm 
aniorigfct all ‘3(‘ctmns of the people (a|* The task of destroying 
the Oerraan peril in which the free nation^ of the world are 
to-day ciigagfxl (b) would have been far easier to accomplish if 
the (Jeimaii governments had not forestalled the contest as much 
by secret military preparations as by allownog the best of their 
people a share in the go\ermenfc; so as to make them feel that 
tlicir goveiniiicnts, such as they arc, are ilieir own. The latest 
phase of the constitutional movement which began at the end 
of the 18th eenturj, significantly enough, expresses itself in 
an universal desire to nationalise the administration m every 
part of the world. 

15. But when so much has been said ngaiiist bureaucracy 
pure and simple, it has also to be borne in mind that govern- 
ment is coming to bo more and more a business of experts, 
or at least business in which dependence on experts (who must 
specialise m their particular services from early youth and 
must therefore be given life tenures in such services) is becom- 
ing more and more indispensiblc. Buieaucracy of some sort 
there must therefore be in all progressive countries. The 
general survey just concluded of the several forms of bureau- 
cracy now in existence (and along with this may be considered 
the accounts of the Athenian and Roman bureaucracies previ- 
ously given) seem to point to the conclusion that a bureaucracy 
can be permanently beneficial to a country only if it is not 
' allowed to make itself the master of the house.’* It must 
first of all be effectively controlled by the central govemment 

bring lat alone th& llUtotafce ikiajority, to obey/* PoiMeal 

wpon^biiifcy wlneb, alone gim real poEtleal t^noafta abjOnM tiitis aeconi- 
pwy «i not be made to wait Weinitely upon tbe devetepaaent of poiitieai 

(a) Ihiibiia casein Oemany* 
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as m most Continental countries of Europe and Japaiij anclj 111 
so far as the esprit de corps spoken to hy Dr, Fisher allows, 
in India, It iiinst also share its powers with, if indeed it be 
not controlled by, the politically conscious elements of the popu- 
lation, It must thirdly bo amenable, for violations of the law, 
to trial ill com ts of justice not controlled by itself. It in list 
finally satisfy the original condition of its existence, viz : effi- 
ciency. This of course does not mean that the ser\ ices which 
are not professional can be left to remain mefficiont. One of 
the most important matters for consideration in any study of 
administration, must therefore be the terms and conditions 
governing the internal regulation of ihe sciaiccs, both lay and 
professional The enquiry into this matter, as into all matters 
of administrative organisation, turn round two points, viz ; (i) 
how far the services should be icgulated by law, and (n) how 
far their regulation may or must be left to executive discretion, 

16 . With reference to this inquiry, it will be convenient 
to divide officials into two classes, (i) elected and fii) appointed. 
As regards the former the very fact that the officers are 
elected takes their case largely out of the discretion of the 
executive, and whatever control has to be exercised upon the 
composition of this class of service must be by law. It is very 
necessary in regard to this class of service that the law should 
prescribe definite and verifiable qualffication tests, for what- 
ever virtues a popular electorate may have, the capacity to judge 
and discriminate between the merits of respective eondidates 
for office is not one of them and the possession of the minimum 
of qualification must be guaranteed by the law. For this reason 
the elective method is the least suited for filling offices the 
efficient performance of whose duties requires professional or 
technical knowledge. The main object sought to be secured 
by the elective method is no doubt to ensure popular control 
over the administration. The object is, however, liable to be 
defeated by the apathy of large bodies of electors — an apathy 
which is apt to /increase in proportion as the office ceases to 
possess a limited local interest* There is also the danger o£ 
elections being cohtit*tted by bosses” or ^'rings,*^ Both these 
dangers are likely to _ be 'reduced 'with the progress of the 
people in political edricaiW^ Meaji^while thqre laifl 
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coiiiikies makes the voting prh ilege compiiibory (a), in 

order to promote political education ainongst the masses bO 
that they may be enabled to exeicise their electordl pii\ilege^ 
mielligeiiily, Belgium, alone amongst the nations, in 1883, 
enacted a law prescribing an educatiunai amongst other quali- 
licaiioiis for pioxincial and communal fianchisc — one of the 
several tests prescribed for the po-^sessioii of ihia qualification 
being the passing of an electoral examination ” (b). The 
mo\eiiieii% originally started in America and now spreading 
in all democratic countries^, in favour of teaching elementary 
notions of politics in school; aims at the same end (c). 

17. The law (d) has not loft even appointive offices un- 
regulated. In constitutional governments, there is a grow- 
ing disinclination to allow gifts of offices to be made meic 
matters of patronage. From the point of view of efficiency^ 
the result of imintolligent election can hardly be worse than 
that of abused patronage. If the temptations for such abuse 
were not so great; the law might well have contented itself, 
as in the case of elective offices, with prescribing the ininimum 
of qualification needed to ensure efficiency^ leaving the actual 
selection from amongst a number of condidatcs of the required 
qualification to the head of the office ; for, undoubtedly, the 
best possible selection to vacancies arc those which a cons- 
cientious office chief makes on his own responsibility. But 
there are few men who, like Napoleon^ arc so constituted 
that they can never perpetrate a job. The tendency accord- 
ingly has been in all progressive countries to remove all but 
the highest and the lowest offices (as to appointment at 
least) from the sphere of personal caprice and substitute for 
the discretion of the head of the office an examination test 


fills IS the case in Spain, Belgium and some prowEces of Aiistiia* 
fee© Ogg’s Ooverninenth of Europe. 

(I>) Slaw, Municipal Oovernmejat m Oontfnenta! Europe, pp. 218-220. 

(a) yailiug other guarantees, a small eleetorafce, it should h© remarked, 
, facilitates oormpi practices at eleotions, whilst a wide franchise tends to make 
r®w»t8 to auoh prWi<w unprofitable. 

(d| S|i€»MBg generally, in the regulation of appointive otSces, law and 
exeeutlY© dwsree have almost equal part, In some eountri« m In England 
the fonhefi ati^t In' othrits, e.g. Erance, Q&mms and la«iia tie latter predo* 
minafeing., The ewulit© deerees are however so ^iuf^lbly fallowed, lihai 
they tmm ll'e terse' of law, attd m ttseful paiprt I# 
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The examination system appears to have been best developerl 
in Prussia, so that jobbery m public appoiiitmenis has been 
made piactically impossible. The Gorman bureaucracy^ conscien- 
tious and iricoimptible, does not tolerate incompeteney or 
amateurism its ranks. Tk* examinations are none the 

loss severe for being pass examinations. 

18 . In France, for tcclinicol and professional branches of 
the service^ the candidates have to pass successfully through 
schools established by Govormnont for the purpose of train- 
ing men for these branches of the seivice ; and for the ordinary 
administrative services^ there are open competitive examina- 
tions. In England, up till 1834, the patronage system had 
full play. Between that year and 1841 certain pass examina- 
tions were established for recruitment in several departments, 
but the open competitive method of examination dates 
from 1853 and became general by 18*70. Permanent Under- 
secretaries, assistant Under-Secretaries and Chiefs of bran-* 
dies are however exempted from all examination tests. In 
the United-States of America, both m the National and 
State Governments, the custom of “rotation in office and 
spoils (which fixes the term of nearly all offices to four years 
and under which it is generally expected that the new ad- 
ministration (a) will not rc-appoint the old incumbents) is so 
firmly entrenched that the method of appointment by examina- 
tion though strongly advocated has made little headway. 
After some not very successful experiments by the Congress, 
in 1853, with pass examinations for the clerical service of 
several departments at Washington, President Grant in 1870 
obtained powers from the legislature to frame rules for organis- 
ing the services under liis control on a more permanent basis 
and the result was the Civil 'Service Commission and Rules 
introducing a system of competitive examinations for appoint- 
ment to certain services of the Fedetal government. The 
example thus ,,lms, been followed to some extent in New 
York, Mwaehusefetes apd in the City of Philadelphia. But, for 
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all this, the appliention of tlK- compeiilioa test is shil limited 
within very narrow boundaries (a). 

(v) In Irtha, 19. In rei^ard to India, the Charter Act of 1793 (modified 
by the Indian Councils Act of 1S61) icscrvei to members of the 
so-called Covenanted Sor\ice, appointed m England, the right 
to hold m ordinary circumstances the principal civil offices in 
India under the rank of ilcmber of Coiinei!, The offices will bo 
found enumerated in a schedule of th< late-f Government of 
India Act o£ 1915. It includes the offices of the Secretaries to 
Government, the Head of the Account Department, the Civil 
and Sessions Judges, ilagistrates and Collectors of Districts 
in the Regulation Provinces, Joint and Assistant Magistrates 
and Collectors, Members and Secretaries of the Board of Reve- 
nue, Commissioners of Revenue and others. The members of 
this seivice, now known as the Indian Civil Service, are since 
1853 recruited by a competitive examination held in London. 
The examination is held under the superintendence of the Civil 
Service Commissioners under Rules which see. 97 of the Govern- 
ment of India Act of 1915 requires the Secretary of State 
for India in Council to make with the advice and assistance 
of the Civil Service Commissioners. Persons not belonging to 
the Covenanted Service can under secs. 99-100 be appointed, 
under special circumstances, with the approval of tho Secre- 
tary of State (b) and a majority of his Council. Tho wide 
powers conferred by statute on the Secretary of State m relation 
to tho officers and servants of the Indian Government are thus 
substantially modified by these and other statutory provisions 
relating to the Civil and other Services, c. g. those relating to 
appointments to tho Council of the Secretary of State and to 
the Executive Councils of the Governor General, Governors and 
Lieutenant Governors, to High Court Judgeships and to the 
Ecclesiastical establishment (o)i The qaaliflcations to bo 
possessed by High Court Judges and the manner in which 
they are to be recruited , are laid down in the statute, but 
otherwise.aie appointi»«ts to these offices rest in the discretion 

(a) See Ooodnow, Oonf^atlve Administrative Eaw, VA II, Book IV 
Ojs. U-VI, Level!, G^Ternmeat of BugUnd, I, Ck. VII i FaWie* 
AmarioanHationt A(h»iiif^iatioti,]^S5a.jJ57, ' 

« (b) SeeMe.2(]|loiywGbveniiweijtof,lBdiaAC|«||9Ift.f , 

. , - (c) Govemtato'ojl m , ^ 3 , Ihl.tod' ^ 11^, 
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of the executive® The appointments to the Councils^ subject 
to similar qiialificatioE and other tests also rest in the disci e- 
tion of the executive government. As regards the res<‘r\ed 
appointments^ they were before 1853 in the gift of the Court of 
Directors who had maintained till then a preparatory school for 
the (Jivil Service m India at Haileybury, at which their appoin- 
tees were educated prior to their entering in the service of the 
Company under '^covenants'* whereby they bound themselves 
not to engage in trade, not to receive presents and to subscribe 
for pensions for themselves and their fainiiies, amongst other 
matters. 

20. In 1853 however this system of nomination to the 
^'Covenanted Service** was abolished by Parliament and the 
service was thrown open to public competition of all British 
subjects without distinction of race. This made it possible for 
Indians, who by the Charter Act of 1833 had been declared to 
be equally qualified with Europeans for holding *^any place, 
office or employment under the Company/’ to compete for these Theoretically, 
appointments, and it has been availed of for that purpose by practick^^Ven 
Indians. But the examination being held in London, very Indians 
few Indians can present themselves at the examination and 
thus the composition of this service has remained on the 
whole European. To secure entry by qualified Indian into the 
reserved appointments, rules were framed under an Act of 1870 
with a view to giving a sixth part of the reserved appointments 
to Indians. As subsequently modified, these rules have led provln- 
to the organisation of a Provincial Civil Service, carrying much 
lower salaries, specially qualified members of this service being 
promoted to fill the proportion of reserved appointments mem 
tinned above, but on lower salaries. For recruitment to the 
Provincial Civil Service, a system mamly o£ competition, but 
combined with ap element of nomination intended to provide 
careers to members of backward eommunities ( who must be 
shut out if a wholly competitive test were employed), was 
tried for some titoC' but has now been definitely abandoned 
in favour of a system of nomination. ]&ut the' abuses inherent * ^ . 

in such a system are sought to be provided' against by fram- ■ 
ing wies' intended to secweimps»#ihtf of selection ... 
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linvc} 110 apyli'Miioa cn NoH-»Ii02'nlalioii Prcimcos of the 
Punjab, Ondh, C<‘Oti a! Pnniut^'^, Assaui and Buruia and the 
Oo'uinifjicni hriH thu-, ]so*‘n able lo entrust a considerable 
shari^ ill th^ Li:;b 2 r Inanchoe of the CiVil administration of 
ilicsc Froinieos lo niihtary officers’ Leloiigiod to the Staff 
Corps and others, 

22. If '^hlos ifio E‘.eonti\c and Judicial Services wliieh 
are geiir-r.iby spok/ a of us eousutiuiiig tho Chi I Service of 
liidia^ tiii.rt arc .lUa r ueo'., similarly dnided into a Idglier 
Jfupcrial mid a lower Ifiovinci d branch, an I concorned diiefiy 
with the iochiiical departnu-nis of the Indian aclmmisirakon, 
111 tiio Police and Forest Services, tlio higher appointments 
are filled by competitive examinations held in England, the 
exammation for the latter being open to all classes without 
distinction of race, whilst that for the Police Service is con- 
fined to Europeans. The Superior Services mtlie Engineering, 
Tidegrapli and Education departments are recruiti d by nomina- 
tion, as a rale from amongst Europeans. (Certain high clerical 
appointments (eg, in the Financial department) are filled 
up by competitive examinations hold in India. But generally 
speaking recruitment to offices m India, for services other than 
those alieady mentioned, takes place by nomination, subject 
more or less to deparimentnl rules and regulations. Appoint- 
mimts made in England to ser\ices other than the Indian 
thvil Service are all regulated by dojiartmental rules framed 
by the India ()ffi<‘e and not by statute. The Indian Medical 
Service (higher or subordinate) is organised on a military 
basis, and the members of the higher Medical Service are 
recruited by competitive examinations hold in England, The 
higher civil medical oflfict^s are generally filled from reserves 
of the Indian Medical Service or of the Indian Subordinate 
Medical Dopartment (a). I do not propose to go into details. 
The summary above given will suffice to give a general idea of 
the organisation of the services in India. 

23. From the above sketch of the conditions of recruit- 
ment to the Public Services prevailing in several countries, 


(a) for tli« coadIfeoM of th<& to soe Str«li«y» ladii^s Be 
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ife seems appaicii I that “patronage ’ is now lu’geiy cuiitiolloil 
or afe least directed by law m all piugroasivc couiiines. In 
t-Iie spirit wliicli brought about tins changCj execuii\c aiiiliu- 
ritics even when kft fiec to make appointiiK-Uk to oifices at will 
proceed^ m all well-oidcrcdadmmistiation.N^ to lay clovai mh^ 
and principles with a view theicby to iniiiimisi' Llic elumeni! 
of caprice and Jobbery which, in the present state of public 
morality, seem inseparable from all disti ibutiuns of pationago* 

There is appaiently less scope for the beneficent application inu** tion axirl 
of law or legal methods in the othci processes by ■\\hich the 
executive makes its mil uence felt on the services. Diicction 
and promotion of officials must reuiaiii on the whole extia- di&<'retioii as 
It'gal operations^ thiUigh, as pointed out befoie, in the State 
governuicnis of the American Union, executive direction has ni 
fact been almost wholly replaced by duection by statute, and 
promotion in many services in all countries bakes places almost 
mechanically m the order of seniority, not indeed by force 
of law but of almost invariably followed office practice. As to 
removal of officials, public interest docs not demand that it 
should be regulated by law in the same way as appointments 
to offices. In this matter it seems to be much more prefer- 
able that individual officials should occasionally suffer fiom 
wrongful dismissal, rather than that incompetent or dishonest 
officials should be allowed to retain possession of tlieir oflices 
against the public interest under a claim of vested right, It 
docs not of coux’sc promote public interests, to make the 
tenure of public offices too uncertain^ but the executive may 
generally be trusted to strike the proper balance between 
public interest on the one hand and justice to individual 
officials on the other. The practices of nations do not how- 
ever agree even in this matter. The English law has refused 
to admit that appointed officials have a vested interest in 
their offices, and ordinarily all Crown appointments are termin- 
able ab pleasure. The rule is the same in France and also 
in the United States except whore by statute the consent 
of another authority such as that of a council or upper chamber 
is required to be taken by the dismissing authority. There 
ate however important exceptions to this rule c, g. in regard 
to oSces the incumhents v«^herepf tm h^ dismissed only for 
a or hoM office , durfeg fhehaviour. In GeMrtny" 

Mid Anstris* It It " 
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trai\ poA^ero of remo’val. Xeaily al! oiliccrs are appointed for 
lii'e or for lixed teriiw and can be reinovcd only as the result 
oi a conviciiuii oi a ciinic or o£ the decision of a disciplinary 
tribunal (%)„ 


fa) Comp«’rati\e Admimstiati\e Law, Vol IIj Book IV, CI 14 

VI ; Lou til, fiu\eiimiii 3 ts aud Paitie^ m Cuiit mental Europe, VoL I, pp. 295- 
297 and Vi>h II, pp. 78-79. ALo, Lecfcuie XVIII. 



B. LEGAL RELATIONS. 

LECTURE XIII. 

OF THE STATE (a). 

(I) — Introdueiory, 

1. In ilie survey of aclmmi&trati\c organibations jubt cun- 
cludedj I passed incidentally under review a number of func- 
tionaries each possessing rights and privileges and owing duties 
so distinctive in character as, for all practical purposes, to 
constitute a special status. In analysing the administrative 
organisations of the several countries, it bccaiiio necessary 
frequently to refer to these relations by themselves. These 
functionaries may be enumerated in the older I propose to 
deal with them as follow^s : — fi) The Supreme Executive, (ii) 
The Legislature, (iii) The Judiciary, (iv) Ministers and Heads 
of Departments, (v) Officers generally, (vi) Persons in Military 
and Naval services, (vii) Local and other Public Corporations. 

2. The above enumeration of authorities however omits 
one whose presence is apt to be overlooked for the very reason 
that it pervades the whole administrative system. This is the 
‘‘State” (a), regarded as a legal entity. It will be convenient in 
this examination of legal relations to begin with the ‘‘State” 
and then pass on to the other authorities in the order specified 
above. 

( JJ) — Legal Relations of the State (a). 

S. The theoretical objections to regarding the State as a 
Juristic person capable of entering into legal relations with its 
subjects and suing and being sued upon contracts and for torts 
and other matters in its own courts may not be altogether 
negligible* If tb^ State be obnoci'^^d as the whole people 
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mcorporaierl into a eomiiiionwcalthj suiuc iiiiiicis may bceirrecon- 
ci!i‘ablu Hiitinomy in thu whole suing, or being saed by, one 
of its mciiibers. lu law howener^ I In pen^nnaJiiy of a coipora- 
fioii aggregate isditfireiit from the personality of each oi its 
living iiiciiihers. To others it might appear iintiiiiiivablc that 
tlie H{)\(*reigri aiillionty should be capable of being sued in 
courts ■which owe tlioir existence to it. But the ^^Go\ eminent'^ 
or the administratioip as I ha\e shown befoiCj is not the 
^hSiale* in the proper sense of the term (as muaiiiiig the power 
bfhaici the Gmernment), nur is it composed of the whole 
people, and there can be no logical difhciiity in cuncci\iiig of 
the executive Goverimient as a corporate unity separate and 
tlinlijict from the subjects and capable like them of holding 
property^ of entering into many varieties of legal relations and 
of suing and being sued not m its but in the State s courts. 

4 But whatever may be the right or the wrong of theo- 
ries, the logic of facts pays but scant regard to them. All 
Govuriiinenfcs have to own properties, all have to borrow money. 
Modern Governments, almost against their wdll, are getting 
interested in business transactions of an industrial or commer- 
cial character. State-ownership is no longer a nightmare to 
disturb the repose of conservative politicians. It is already in 
a large measure an accomplished fact in most progressive 
administrations. The wmrld may never sec the day when 
Government will be the exclusive owner of all land and all 
capital. But to ignore the fact that governments to-day possess 
in many relations all the characteristics of private persons, 
with powers as such of acting well or ill far exceeding the 
capacity of the strongest and the richest of private individuals 
and corporations, is bad logic and worse policy* 

5. The principal difficulty that has stood in the way of 
a general recognition of this fact and of fitting it into the legal 
sysleifis of nations has arisen from the Medieval monarchical 
doctrine of Western Europe : *^The King can do no wrong^', 
and 'tiie identification of the King with the State* 1 -shall 
show jaier on that the immunity of the Chief Executive in 
feigkiid is not altogether an accidental Mstorio fooftk. It has 
a. basis of p4ifcical wisdom, whiph lifts it to. the level of, an 

admimstmtive norm - impcfttonoe , (a). But. tht- 

* 

{a) Saa tol*^*^**®®^*!'*-')* 
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idenkficatioii of any single person with the Siai© must now 
be regarded as a passing (though possibly at one time a neces- 
sary) phase m political ovointion, 

0, The idea that the State is a juristic person lias made 
unequal progress in different countries. On the Contiiieiit 
of Europe, the Government, originally identified with the 
person of tin* Kiiig^ has been already placed on the same fool** 
ing as an ordinary eorpoiaiion, it being called ‘'Fi&ciis/' being 
made a subject of pmatc law and entering min almost all 
private legal relations (a). But in Anglo-Saxon polities, ihi* 
old theory still lingers to deprive subjects of luiportani 
guards against tortious and negligent acts of Govemineiit and 
its agents. 

7. The late Mr. Maitland^ in the course of an illiniimating 
essay on The Crown as a Corporation (b), has shewn m 
what devious ways and by what varieties of subterfuges the 
essentially corporate character of the body politic of England 
has been sought to be impressed upon the constitutional 
system of that coimtiy in the face of the ruling legal thebry 
that the King is the State. Lawyi^rs of the time of Coke 
declared the King to be a ^‘corporation sole” — a legal concep- 
tion which brought him into line with various holders of eccle- 
siastical appointments. Mr. Maitland has shown how barren 
of legal results, this attempt to incorporate the Commonwealth, 
by ‘‘ parsonifyiog ” the King, has proved to be. The practice 
commonly adopted by English constitutional lawyers of dis- 
tinguishing the King in his public relations as the “ Ciown ” 
seeks only to disguise a patent defect of the existing legal 
theory. The fact, Mr. Maitland has said truly, has bow to be 
frankly recognised that our Sovereign Lord is not a corpo- 
ration sole but the head of a complex and highly organised 
eorpomtion aggregate of many — of very many. 
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(a) Qoodiiow,,Co»parittive Administrative law, Tol. If* pp. 150, 
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8. This reeogniii<*ii, ioRg overdue^ is of course still to 
come* Meanwhile 1 1111:^1 content niysidf with cletailing the 
seiT3raI ivays in wdiieli the inherent defect of the legal tlii*ory 
has been at least partially remeilied by coustitiitional piac- 
tice, legislation and legal decisions in England, the United 
States of the Ain^aica and in the Colonii'^ and Dependencies 
of the British Empire, 

9. T5b‘ following is a reliable summary of the circums- 
tance's in which the State may And itself impit‘aded in its 
cmirts under the common law in Anglo-Saxon countries* “It 
IS a principle o! both the Civil and Common law, that a Sove- 
reign State or the Sovereign representing such State may call 
into exercise the judicial functions of its courts by instituting 
suits therein against any party over whom the courts can 
exercise jurisdiction, and by comity such State or its Sovereign 
in its behalf may be allowed to maintain suits in the Courts 
of other So\ereign States, but that on the other hand such 
State or its Sovereign in his public capacity cannot be sued 
in its courts, nor in the courts of any other Sovereign State. 
The Sovereign State may as a matter of grace allow questions 
of its legal liability to be determined by its courts’" (a). 

10. “As a matter of grace,” the Crown of England has 
now for several centuries been permitting subjects to apply 
by “ Petition of Right ” for redress in all cases of breaches of 
contract, for recovery of lands or other corporeal hereditaments, 
of incorporeal hereditaments, of chattels real, of specific chat- 
tels and perhaps of their value, if collected, and of money claims 
in general Amongst money claims arising otherwise than 
under contracts for which a petition of right is available may 
be specified claims for payment for services rendered, for the 
personal estate of deceased intestates, for dues and duties of 
all kinds which have been paid to the Crown, for compensation 
for land taken by the Crown, for pensions, for sums alleged to 
be due by the Post Master General for claims ^ rekting to 
naval prisKO tod for claims rekting to eofoaial $tcfek or any 
dividend themon (b); 





OF THE STATE. 


11. Bufc Since the King can neither do nor anthoiKe a Petition r,i 

” iiglitdcs's 

wrong, a petition uf light will not lie for damages tor a tort nut lip tor 

alleged to have teen conimitteo either by the Cm\Mi or by a 

servant of the Crown acting by the Gro\"\ ns authority. On wit« agents. 

this principle a petition of right will not he for the alleged 

infrmgenient of a patent by the Crown or its servants^ but in 

a proper case the Cro’^\ n has sometinios agreed to be bound 

by the result of an action for infringement brought againsii 

one of its servants. Where a claim is on the border line 

between contract and tort, it has been usual for the Crown 

to grant the fiat conditionally in order that the matter may 

b(‘ discussed^ and take its objection by demurrer on the 

pleadings. 

12. The of the Crown without winch no petition of liat aBcl 
right can be set dowm for trial is the distinguishing ceremony cance. 
which marks off these pioeeedings from those of ordinary 

courts, and English constitutional writers affect to believe 
that the King may grant or refuse his fiat at his pleasure. It 
is generally believed however that it is the duty of tlie 
Attorney General to advise the Crown to grant its fiat to all 
petitions except those which are frivolous. The fiat, thus 
eloquent of the theory of grace and favour,” may be granted to 
the whole or a part of the petition and may be either absolute 
or qualified, and the qualification may be of any nature, either 
forming part of the actual fiat or consisting of an intimation 
givtm when the petition is returned to the suppliant with tht* 
fiat A petition of right cannot be amended unless a fresh 
liat is obtained to the amended petition (a). 

13. The remedy provided by petition of right, assuming por torts 
that a fifit has to be granted as a matter of coarse on all peti- 

tions of the descriptions mentioned above, is nevertheless so sonaliy 
wholly inadequate, that English constitutional lawyers ha\e 
been forced to restrict the operation of the. maxim, the King 
mn do no wrong by coupling it with another to all appear- 
ances its contrary, that a servant' of the Crown cannot plead 
royal authority in defence to aH' action for tort by a subject 
in: wrong done under colour of office. ^^The civil irrespon-* 
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sibiiity of I ho snprpis** pow« v ' for tor^irm^ aot<;% said biit^ Frhj 
roiiim!* ^•‘CMnlfl Bo! bo maintamofl uith any slto^\ of justice 
if it-y agents u ere not puboiially liabio ’ (a j. Whether, when 
a public has bei n inalcterl in dainago^ at the mbtaBCe 

of an aggrie\ ed subject for acts doni bonajlrh and in obedience 
to orders fiuin respoitfeible supeiiors he may petition the 
Crown for indeinnit}^, may be open to ijiiestion. But Biicli 
indeniiiity, it ina}- be a^sMimed, is mTariably gi\eii in all suit- 
able rases. The subjects of His Ilajestj' in England ma}^ 
therefore claim iliat even under <*\i>tiug constitutional lh»‘ory 
they can make the Crown indirectly pay for the torts of its 
SCO rants committed m the course of their appointed duties 
in most cases, and the servants themselves personally in all 
cases. 

14. But even this indirect remedy has been in a large 
measure denied in the United States of America. "'If’^says 
the writer in the Cyclopedia of American Covernment previous- 
ly ([uoted^ ‘Hlie practical result ot a suit against officers 
and agents of a State is to restrict it m the exercise of its 
lawful powcTS, then it eannot be mamtamecL On the othei 
hand, it is held that if in suits against persons who claim to act 
under State authority, the authority itself on which thty rely is 
not valid^ then it furnishes to them no defence^* At one 
time indeed, in that country, the wdi ole rtmiedy by petition 
of right was in jeopardy, for when the Amencan States decla- 
red their independence and proclaimed republican forms of 
governmeni», who, in the absence of the King, were petitions 
of right to be addressed to, in a republic ^ The practice arose 
of appealing to the legislature and that is still the only 
remedy open in most of the States. Bur the Federal govern*- 
ment has by a Statute of 1855 established a “Court of ( daims'' 
at Washington with jurkdiction to entertain all claims founded 
on the constitution, a statute of the United States, a regulation 
of ti.e executjvo department or any contract express ot implied. 
The Court has thus no jurisdiction over the , CoyertimenFs 
torts. More recently, to obviate the necessity of people of 
distant States having to lay their claims befoie the 'Oourt in 
Washington, District Courts have been given eoncurrent; 
juriadietion itt olaitts of 10,000 dollars or under (b)., , 

I , -, I i ,. / 

;{a) Jtiigm-f v. I»»», 8 M. I. A. W «>. 1«0. (ItW). , 
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15* A petitioii of it i-s du'ia aoi ix*. m Englaml 
ill re^ijcct oHaiid which docb nut la. in iluit ccUiih}. e\eept 
wlicii It Ls vebicMl 10 the I'rmMi ior Imperial piiip»>tes or in the 
Locall hj\einmeiit |a). The .siatiiloi} lemedy piouded by the 
^ Jo\eiiimfjiit of India Act of 1858 against the Socrelar] oi Shdr* 
for India m Coiuicil has^ bo far us India eoncenicd, displa- 
ced tlif‘ by pc^tition of light in respect of proper!} 

detained or coiiiraci broken ni India <b). Tin* ajjpareiit los'^, as 
I shall show preMiiiili^ \\a& a lutd gain to Indm^ for the 
^ ojYeiiiment of Iinlia can be sued nut only on coiitracis but 
also fur ioits. Colonial btaintes liaAc, in soim* cohaiieb, 
made provisions ior allowing pioeeedings cquivahuit to a peti- 
tion of light being taken m cases even ol tuits against the 
Cl own and its lepresciitatives (c). 

Statutes providing for proceedings against the State in 
Uritisli colonies and in the United Scales o£ America fall 
into two classes. Those in the Kr&t class cieate or define 
paikcular rights and provide remedies for their eniorcement. 
‘^Thus”, says an American wtiler m a recent number of the 
llaivard Law Review (d), "‘at Panama, where ail realty and 
most of the personalty arc public iiropeity, the United States 
solved the problem of Sovereign's liability with a series of 
Workmen's Compensation Acts. In substance, Jlasachusettes 
was suable on tort claims arising from its management of the 
Troy and Oreenfielcl Railroad and the Hoosac. By statute^ 
New York has long been responsible for negligence in con- 
nection with its canals, and Ohio has a similar law, Canada 
gives legal lemedies for injuries caused by negligence in 
public works, A like statute has been passed by West 
Australia. New Zealand makes the Crown pay for damage 
suffered in connection with certain public w^orks from which 
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In T^mted MMm v. ISl U* S. 1 (1889J, tho Supreme Court held that the 
statutes OtotUihlishiijg those Courts did not authorise them to enlortaui claims 
for specific performance against the State ( Miller and Field, IJ., diBsenting )* 

(a) Hal&hiiry, haWS of Ragland, VoL X, p. 2$. 

(b) i'fithv Xfg. I*. B. ’7 Ex. 365 (1872); Dmv. fkermry of 8tm /m- 

tndia in. A>w/irf L. B, 19 Bi. S09 (187S) »nti Mfimr v. MarqyM of 
I.,B.2 Oi-D. 378. (1876). ■ ' 

(o) , Bslsbviry, Laws ol En’glSipid, VoL' g S9. ^ i ' ’ 

(d) Jobia ,M. Magniw m LKWfet/ ior ®0 

Bevfew, Bp. 2i^. 
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luvi'hue ib (icnv'ed. iSndi U«s SEcae-st the fiflcisioub of tho 

oo 

French acliuniistiauve couit*^ re'^peetnig 

The secon?l e!as^ of legiblaliuii does nafc deal at all with 
paiticular rigiit% ha! purports to gi\e prnate ckiiiiaiits a 
general fudiccii remedy again-5t the So\ereig!i. ‘‘Statutes ol 
tins according to the sam<* writer ^‘arc comnion m the 

British colonies and exist in at least nine of our States” (a)» 
lAnlrt^ of law, almost every w^here, have however acted 
very inmdiy ni int(*rpreting such provisions. “Language* usi'd 
in cliffor“iit jurisdictions varies, but the iinrlerlying idea seems 
eoiisttiiii JTu sovereign or governmental act, however ill 
performed or damaging, is a State tort.” It is the trail of 
old doetniie— the King can d.i no wrong. It reappears in 
these deciMons in Contiiumtal disguise and operates, in the 
result, m coiiFernng on the Government in Anglo-Saxon 
countries a degree of immunity not permitted to it by Con- 
tmcnlal administrative law. ‘‘The tendency in the United 
Stat«^8 at least,” adds Mr. ilaguire, ‘is to make this rule cover 
a multitude of sins. Of course, it extends to acts of the 
h^gislatiire and of the judiciary, police activities, and acts of 
war. Miscellaneous instances of its application are found in 
the construction and maintenance of prisons, hospitals, and 
educational institutions ; care of public roads and parks ; pro- 
tection and propagation of fish and game ; operation of vessels 
in harbor- work and fire-fighting (m)/’ 


{a} The nietlioU ubually followed in the colo^lie^ is to appomt aa officer 
lo hue aiitl to he sued on behalf of the Crow^n. Thi'> itself apjRjars to be aa 
iWteMwii of an Englibh pract)ce. declared in v. Attoniei^ 

1 K.B. 410. to have been settled Cor centnrics, permhting the Attorney General 
to be sued in courts of eqtnty on behalf of the Crown, when the relief asked w 
not a direct order against the estate of the Crown but Icmcliesits interests 
ckly indirectly. In the former case the remedy, if any, U of mmm by ^fetion 
«)f right, the equitable lemedy has been tnrntti to good uses rttstntly la order 
to icompel Government deprrt meats to act In oomplianw with tie law in their 
rabidly fcowing dealingi^ witly the affairs of the people dlreclly nod wfthoct 
the mtfwentlon ol eourts of law* See //c^%r v. f Y. a»l 0. 

Ex. (1®5), m& I^mr0 V AUpynh^ 4’cMrif/, 1, Y, and 0. It, Wt at p* SDS 
wyiliM, MMonI on Fleading% p* 110. Bat the pmeth^e 1ms bean rec^ly 
.apprtwl by panel olt^edudtdfid Oommlttee of the Frivy43oEsiciI ta 
Had^m v. MeMmck Mmm *f (k A, 

p. 710 » ^0 C* it* 4l? at p* 4A1. Bee* Jbectatn XXill, para 27. 

(WV ‘•StateIkbailV&tort,'’30H<«'1^1*T*!Ee'rieflr.'0p, 38.^, 
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The ill! Ilium ty cmitiury to the spirit of Englifth lawj 
lias ill America been extended t** boaids; corporaii3iis and 
other instniiiieiitalities performing public functions (a). 

19. Ob this pointy Scotch law and practice may perhaps 
give points to Anglo-Saxon law as it has been developed in 
England and in the Onited States, for in that country, actions, 
suits or proceedings on behalf of or against or in the interest of 
the Crow ii or on behalf of or against any public department may 
lawfully be raised in the name and at the instance of, or directed 
against His Ifajesty s Advocate, for the time being, as acting 
niidei the Crown Suits (Scotland) Act 1857, provided that before 
instituting or defending an} such suit or proceeding the Ad- 
\ocate has the authority thereunto of His Majesty or of the 
public departnieiio on whose behalf or against whom the suit 
or proceeding is instituted. But no private party in suits or 
proceedings so instituted may challenge or impugn the instance 
of or title to defend the same upon the allegation that such 
authority has not been granted, or that evidence of the same 
is not produced. These piovisions were not to affect the 
instance or defence of any action or proceeding instituted 
in conformity with the law as existing at the passing of the 
Act (b). 

20. I have in a previous lecture generally explained the 
legal position of the present Government of India as the 
successor of the East India Company, a private corporation, 
and its capacity to sue and be sued in Indian Courts^ amongst 
others. The Government of India before 1858 was a body- 
csorporatc in the fullest sense of the term, like the colonial 
Governments of Masachusettes, Rhode Island and Connecticut, 
On the assumption in that year of the direct sovereignty of 
India by the Crown, the Government of India, now pimsod in 
the hands of a Secretary of State, was re-incorporated under 
the name and style of ‘‘the Secretary of State for India in 
CoundU* To be tehnically comet# the Secretary of State 

(aj Tte *re dW by Mr.liagaira at p. 27# foot-adte 

iO fiarmird EtView. ' Tmim v, Mhh, 1 

(Tbj ^ ^ ^ iS* 4l7^ It 'to 
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for roilia la Council \sa> inado ii corpuiiite i4r suirig 

and being fcued in courfs, but nut ioi holding prupciiy^ fur ail 
property foriocrly visted ni the Ea*'i India Coiiiptiiiy ib now 
vested in the Trown ; but, 1 took pains to &lioWj ^ub^”’ 
Uiitially ihe HecreUr} of State for India in Couucii is a body 
corporate for the purpose ol holding pioperty as well as for 
suing and being sued in coint> : and euay person has now 
the same lemodies against the SecTetaiy of State in Council 
as he might have had agam&t tlic East India Company if the 
(lot eminent of India Acts ut 1858 and 1915 had not been 
passed (a). 

21* The East India Company, as a private corporation would 
have been answerable in courts oi law on its own contracts 
and on contracts made on its behalf and for torts committed 
by it or by its agents or servants acting within the scope of 
their authority. But the East India Company ivas a great 
deal more than a private trading corporation. It had certain 
sovereign functions delegated to it by the Crown (b). But 
that did not make the Company sovereign and entitled as 
such to all the exemptions of a sovereign (c). Could the East 
India Company claim exemption in respect o£ torts committed 
in the discharge at least of its governmental functions ! Most 
officers and servant^ of the Crown discharge simil<ir functions. 
But as to these, the law clearly is that 'if a British subject 
suffers damage from a British act of State unauthorised by 
Parliament and outside the constitutional limits of the Eoyal 
prerogative, he has a right of action against tlie officer by whom 
the act was performed even if it was expressly authorised by 
the Crown or the Government” (d). The immunity of the East 
India Company could not, according to English law, be any 
greater, the party aggrieved being a British subject. Even if 
ihe East India Company could have been viewed as a public 
body, the position would have been just the same (e). In no 
circumstance could the East India Company be viewed as a 

C«) Qmmpt&i beelare T, pams 71-73 j tlovenimeat of ladia Act of 1^3$^ 
upf' 3S d tlie of ladia Aet of IIIR 

(Ij) V M$6 B Hagli, 0. S®, tfl 

(c) A i S Boarke tSS, 4l p* 1« CWI). 

(d) HAfewy* ol Eugjbod, VoL XXIIl/ 

(lS02)App. ‘ 
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Covenimoiii dipaithjeiit ora ‘-iipoiior public ^rrvaiil; (;i\ It Clmi.i of 
would fAio bo liafJo hw tii<‘ torts oi its horvanta evi>n ’wtion ^pspeet of 

cominitt-'fl in the dirichar^e of distinctly public functions , and atthrsuit oi 

tie rule of English Liw that a Goreniment <lepaife!iient, a public ^ British 

suhieft, not 

ofKcer or a servant ofiho Crovm cannot bo, made liable fur the su&tainable 
acts of Ills subordinati s (hi would not be available in ]t> favour. pniicipi^. 
Th(‘ Seri’etary of State for India in Council however, a 
dt‘partt!iient of rhe Home GMvemment, and, sec. C5 of the 
floYeiiiment of India Act of 1S58 apart, the transference ol: 
the govornment) ot India fnmi the East India Company to the 
Clown vould lia\e immediately resulted m depiivmg British 
[ndian subjects ol al! ihi‘ legal remedies until then available 
to them against the East India Company for turts committed by 
public seivants. As it was, however, the Act of 1858 not only 
saved this right of action against the Government of India 
but even made it inviolate by erecting it into a right winch 
no legislative measure passed in India can take away (c), 

22. I have tried here to set out what appears to me to be Indian decl- 
the logically worked out consequences of English precedents coTtmry^of 
upon the position of the Government of India as defined by 
the statute of 1858. But judicial interpretation of the provi- 
sions of the statute, in India, appears again and again to take 
a decidedly American turn. The Government of India, we are 
told, cannot be held responsible m courts of law for the conse- 
quences of acts done the exercise of what are usually termed 
sovereign powers ' and sec. 65 of the Government of India Act 
j of 1858 only saved actions in respect of acts done '^in the 
eondaet of undertakings which might be carried on by 
private individuals without any sovereign powers delegated 
to them'^ (d). In the latest of these decisions, Seerdary of 


(a) y it was definitely laf d down that the 

tot India Oompaay were mt pahlio servant^ ol (Government, 2 Boark© im 
at p. im (1801). 

-fh) Halshiiry, lAWt vtil XJMti p* Tins is an ohviotti 

ptopoMlIcm since hoth wperlof a»d'' officials aw ©finally servia^ 

of IheOwmattdttic^oseofihtofe#. . • " , ' ’ ^ 

(©I 0 / I 4 * 1# X** Bf* 46 

(d| ^ t II fllfc - 
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Siiite V. Caelxraft^ Amf*rican authorities are m fact freely 
citedj without adverttiioe however to the important departure 
they have omtliis point made from English law. 

2S. In arguing against the existence in favour of the East 
India Company (and consequently in fa\r>iir of the present 
Government of India) o£ any specnl n 0 miiiiify m respect ot 
the torts of its agents on the ground .f Its possessing sovereign 
powers and on the ground of such agents iiaiing been equally 
with the Company the servants of the Crow% I do not over- 
look cases like the N'abob of Gitrnatie w The East Tndia 
fjih (a), Secretary of State for India v. Kamacliee Boye 
Sahaba (b), Coorg v. East India Co, (c)^ Salaman \\ Secretary 
of State (d), Bhagwan Singh v. Secretary of State for 
India (e) and In rei Maharaja Madkava Smgh (fk In all 
these cases, the acts complained of arose out of dealings by 
the East India Company or the Government of India or its agents 
with foreign princes and not with British subjects. Accord^ 
iiig to English law, if an alien suffers damage from a British 
act of State outside the jurisdictioBy he has no right to redress 
unless such a right has been expressly conferred by statute (g). 
In Baton v. Bmman (h)» tho Captain of a British man-of-war 
proceeding to the Qallinas (West Africa) to release two British 
subjects there detained as slaves, concluded a treaty, fired 
certain premises belonging to the Plaintiff, a Spanish subject, 
and carried away and released his slaves. The Captain's 
proceedings were subsequently approved by the British Goverii- 
meni Plaintiff’s action for damages against the redoubtable 
Captain was thrown out by the court on the ground that 


(ft) 2 V<s, Jr. 66 (1783). 

(b) 13 M,P.O. 38 (1869). 

(o) 29 aOO {I860). 

(d) (1908) I ILB. 618 O.A. 

1*.1U21*A.W(W4). 

(f) 8<XtMl.84l P47. (1901), Bw» M»t» perfwfined by the sgwta 

of th« OoV'wteU*)* 0 * Indift la the Uative gtatw ante tteftty bf «U»«r rSghI* 
of Jw/>i ikMrkiKU 

361 ,Sh^ pcwneli! wstto^ 

jadfeilrtly/te «Stt|W»'ih!lAgh«tw«u,»Si*»hrobJert#^^ sot*- 

relgn ' ^ mtiMm ^ *•»»« mmt 8n 9 
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^anfirat-h‘F o^th-i r «\ir^isi\ ar*fc by his G'^n* irad*- 

it* ail ari u* SiiL* ior \JLrjli no dr'tion ? ou]<l V i-iai* 

This dr* til IS iio jnrJvOi’l}' fur lioldin '4 tliat .« bica-h oi 
law by a publa-^ ser*atit from whi?*h a Biitipli subject tie 
iiijiiiT can b''* dcfi cdod on tli** ground of its lia\irig been 
an of Stated^ Noiihor pio\ oms baneiiun nor subsr'nnent 
ratifif^asioii In the Govt inment; %vonl(l make w bat is illegal 
legal, in tlie vim\ of Eiiglisli law. Tn S*v‘rdatij ob ^Vefc 
jor (fi)j the lest of the Indian deci'-ions 

mentioned abote. the Plaintitf, a fhitibli snbjecb sued the 
iJovenma nr. of India f u’ damages i*a‘ mjimo'. suHiamed In 
him ai a cairiage accident alleged to hate berm due to the 
negligence of tlif‘ sen ants of the Public Works department 
m mamtamiiig a public road. The ground on uhich he was 
nonsuited was that the pro\iMon and maintenance of a public 
roar!^ specially a military road, were i unctions which tlic‘ 
Government performed in thi‘ exercise of its sovereign powers and 
were not undertakings which might have been carried on by pri- 
vate individuals. Neither this nor the decision of Fletcher, J , 
to the same effect in Melnerny v. Thr SeevHary of Mate (b) 
can be supported upon principles of English law applicable tu 
India, though it may not be dithcult to fin<! American pie- 
cedents for them. 

24 The Amencan distinction between thi^ public, sover-- 
eign, governmental functions of a puhlie corpoiatioii and its 
proprietory, commercial, money-making fund ions finds parallels 
in Continental and not in English adminrstiaUvi-' law. French 
administrative^ law^ for m&tance, draws a distinction between 
( 1 ) ‘^personar' acts of public servants for which the latter 
alone are liable and before oi*dmary courts and (li) ‘mots ol 
administration,’' for \Gnch — provided they are not acts done 
in the exercise of politral authority by the State over 
citizens ( of which presently }— the State accepts responsi- 
bility, and compensates the injured citiigens out of the rcweimes 
of the State* ^^Acts of administration'^ giving rise to claims 
by private sul>jects may arise out' of coh'tmcfcs, tdrts m mm 
bad service. The public officer himself cannot be sued in 
damages for an act of admimstmtioa 1% follows from' thjs, 

Ca| 
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'h‘tj ;li tivj < 'oBtUN ir IhA An;;»i.us lhcSt'4 .^-r^ccpi 
poiwibiliU iDf 01 ;an^' btr nb^iun.iiy al-^ for many 
a.et«? whrli i!o n^t r*«4! •“ri tlio State m ii*"? piopnetory 
eoiiiiii, rcial and I'dOfi^y-muIiinL^ mpaeniy imly (a) (to quote 
the liiit^!Lte» of x\iiiei‘iedU d* ^ or which, in ttn* taognage 

of Wiihin Ufn Sn^rp^af}! o/ Sfa^p for India (h), 

do not crmoi m and vliieh miglit be earried on 
!y pri\nt^* iinli\nion!^ wiiheni Invincf pomers dele- 

gated lo tiiein. But* all liability U C‘\eliitlril for (iii) *^ac*fcs of 
goverameriX’, the buiindary lino bt*t\\«*e!i vJiioh and act«^ of 
adriimi^iraf.ioo may bo difii^nh to dtdiin* t\ith o’^aetitjude. 
'*^Acf8 of goYenmien^ ' arc aaid to bo aels done (whether 
within tlie legal power of the Goramment or not) for reasons 
of SUit^ with a imw to public safety. ThoaC can neither be 
annulled by any jndicid pn»c(*H^ noi eieatc a claim for 
coinpeU'^ation against the fctatc or its offieinls. ^'Not iittnatur- 
ally/' says Lowell (c), tim kinds of acts tliat have been re- 
garded as falling wiiliin this class has not always been 
the same. Under tho Second Empire, the arbitrary anp- 
pression of a iiewspt|>er^ ' and the confiscation o£ the prooL 
sheets of a' booh written by the t)m d^ Anmak about the 
prinoti of Mi louse, were held to be ' *%ete of gci?erhment’^ 
wMk\! under the Third RepuMkr /in'et^ea olosely simikt to 
the kite itidjn a case myolTing the ieiitire of a, political eir- 
;enkf 'in &yrit'r of the monardhy, the 'decisions were the olhet 
way* ttt'pofidliaf O|lnlon!al pmmi k tl&i tit %mmpim 
alWIei fey tie j^noiifie mrm only m^mmm tekott to ^nre 
Icf «riy on s war,, dtetel iwaihg the Stete 
of ik|% mm, tiatte:k, bf f olte, aM 

loiS! .not 1^' ' , iorri»tel‘ ‘ fet lit 

tv , '' ' / , 


V ‘ V Jfi;, Willi aok fef ' iofe bf rfiiinte* ' 

flight m (i) aek ioni 

^mlnm WIop with mU fey wlicl tite 
^te^opte ffirat#' kt .ttktioai with 

, ■ i'tW Ut9' jt* 'iife^ti»),}«,S^'«)^tjr th« 

i##, '¥?>»,' U» 





Hb IHE brAlE* 


cifeizeiib (a) aii«i (ii) uels clone m iiie exercise bv ilie State of 
ii& political anihonty o%er citizens (bj. The theoretical 
justification foi impleading the Stab in xt» conns in respect 
ot tlie firsi-iiieiitioiied group of acts is that in its biifeiiiess 
icLifious the State nets as a private juristic peifeon. Coiisis- 
lently mnlh this theory, suits in respect of such acts should 
lie^ as they do in Germany, like any suit bet\\’eeii private 
indnifliials, in the oidinary courts. In Fiance iiowewr^ much 
the largest port of of this jurisdiction has been transferred to 
adiuinibirative courts, which entertain complaints in regard 
lo both \arieties of acts. Matters arising in the management 
of State domains and questions of indirect taxes and those 
I elating to It^sser highways and several other subjects still 
come before the ordinary courts, but most matters imolving 
eiKjuify into the conduct of officials come before administra- 
tive courts. It should be noticed further that the first group 
of acts, called in France "^^actes de gives rise to 

pecuniary liability and can be brought only by persons whose 
rights have been infringed, but for the second group of acts 
called ^^actes d' cmihotite'^ which covers on the whole acts 
done in the exercise oi' the political right of the State to issue 
ordinances, ordinarily no claim to damages arises. Ordinances 
can be annulled by the Council of State in its panel as the 
highest administrative court at the instance as well of 
persons wliose rights have been, affected as of others who 
are only interoated in having them annulled. It is necessary 
also to note that relief is given not merely in eases of officials 
acting in excess of authority (wliether the' act is regarded m 
the *^|3^ersonaF^, act of the official concerned or as of 

administration^’) but in cases also of nn'eonsekntioua cieifeis^ 
of legal wlhority^for abuse of legal 'power, in otter wfeds (e). 
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upMii t?ie ‘luh the fomiti’, miico according to 
th<‘ hitirrj though public corptiratiuus maybe made liable toi 
toris coiiimilP d m rflaUon to their business or prh ate law 
the vStat<‘ itseli (a- in Eoglaud) is immune when 
-‘imiUr ic^rts are committed by public servants m performing 
Miiiilar liiiictionj^ : as legards what may be regarded 

as govmniumtid acts the State and public authorities of all 
gr^ale*® from the highr>t ro tb* l«/\vest imjoy tijiial immunity— 
the Ami-rican definition of the seope of govt riimental acts 
being moreo\er d* cidodty wider than v\laL implied in the 
French doliaitiun of of government'. American law 

appears indeed t<j go own further— holding, as it is said to 
ha\c done, that what are called quasi-corporations^ being agents 
of ( lovcroment, share (except as otherwise provided by staiuie) 
the imimiiiity of (Soverrimcnt for all acts done by them as such 
whether these arise imt of th(* State s public or private law 
ccmcerns (aj. 


Tiiilisn law as 
ftSTOneoiisIy 
ifilerj^eted ie 
«r>i:ae ileci* 
ilotis llbt- 
ewa ihaii 
AmerioaE or 
J&iglifli 


27. Aa ! have previously indicated, .the legal position 
assigned to the Government of India in several Indian ’ deci- 
sions bears a close resemblanee to the position assigned by 
American law to public coiiioratioiis in the United Slates. 
In these decisons, the liability of thd Cfovemment of India 
is sought to be made to depend upon whether the act in ^lueslion 
could or could not have been don© by a private individual 
without delegation to him of sox^ereign powers* ' If lie former, 
the (lovernineiit would be liable. The wop# . tlai giv« to 
vrbal ill India, from the point of view of 'Wttkl 

seem to eorres|Kmd to the of govmiii«l*^ of 
adminfoferative 'Im^, to even wider Uiai , wlit 
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Nu^^nt. ChiibdiP Bey v. Secretary of State the j in m unity 
extends i‘\eii to case» of contracts eiitered into l)y the 
Indian Government m the public inteiesi (a) for which a 
petition oi* right ’ivould obviously lie in England— -a result 
■which seco 65 of the Government of India Act of 185ti could 
liaidlj have been expressly framed to perpetuate. That being 
HO, I feel no doubt that Turner^ O.J.^ of the Madras High 
Court acted rightly in refusing to fobow Nohin Ohtmder 
Dcy V. Seentary of State as a precedent in Secretary of 
State V. Hari Bha^iji (b). He stated the law correctly when 
he said that ^hicts of Statc^, of which the municipal courts of 
British India are debarred from taking cognisance, are acts 
done in the exercise of sovereign powers which do not profess 
to be justified by municipal law, and where an act complained 
of IS professedly done under the sanction of municipal law 
and in the exercise of poweis conferred by that law, the fact 
th«it it is done by the sovereign power and is not an act which 
could possibly be done by a private individual, does not oust 
the Jurisdiction of the civil court.” 

28. This being the state of the law in the several adminis- 
trative systems passed under review, are there reasons of policy 
which would justify the tendency exhibited independently 
in several systems to confer on the Government varying deg- 
rees of immunity in respect at least of its servants’ and 
agents’ torts ? Eor torts committed by its employees withiu 
the scope of their employment, the liability of private coi^dm- 
tioiiH, under English law, is materially restricted by the 
rule that the wrougfol .act must not arise out of proee^ings 
whicli ,are themSelvos altogether vtMra, vires of the corpora- 
ilm (c). Mmi the State alone be held to be an iastiror for 
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tlyiiiagub rebultiiig from till \\rfdigful aetSj wiihoiil ditotmckoiij 
of a public ben aiii done in reLiiion to In'! office'^ I ha\e 
elsi ‘where iiidicatecl how, a-^siumng us ihe liiiiior premise the 
proposition that the State can neither do iihV authorise a 
wrong, aod tieating the State as a, eorpuratinii, it might he 
argued that al! wiongs euuimitted by the Ma\aiifs of Cluvem- 
liieiit are ttUm vires of the Stale, and that therefore the 
servants personally and not the Shue bhouM be held 
accoiiiitahle in damages. The argument proves altogether too 
iiiucli. It throws doubt upon the soundness of the proposition 
set out above as the minor premise (a). Persons in England 
as well as in America who can speak with authority are not 
disposed to accept that proposition as a necessary postulate of 
constitutional law'*. "‘It is a whok^somi* sight/ said Maitland, 
to st‘o the ( 'rowm smul and answering for its torts ’ (b). ‘Tt is 
difficult to see”, said Miller, J,, what solid foundation of 
principle, the exemption from Imbility to suit rests ^ (c). Mr, 
Maitland^ I feel sure, would not have approved of the way in 
which the boneficant pwision of see, d5 of the Government 
ol' India Act of ISIS has Ibaen sought to he nullified by 
decider like o/' /or Indkt v* ! Omhtafi (d) 

uM'BMmWmjmr. '0mrdm*y of 0M§ Xnim (t), 

, 2^*, Nevorthafess it is not plying; to contemplate the 

indiwiminate application public iMueyto private telief, 
wharavor the damage emused k made to, appo« as the »»«i- 
qimw« of an ill^l m% of a ; public s«vmI, But Hi# 
heii»DU that » fwrai ree^ilion of H# of 
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raids by ag^rir-vcd subjofts npoii thf> iSt.ue ri‘ea«nry seems 
fct) me 1 0 be, to say the least, exaggerated, for not every act 
done by a puldic servant in performance of his public duties 
is necessarily viewed as an act done by him as an agent of 
Government. A public servant, though ho generally owes his 
appointment to office to an executivi- act of the Government, 
may oftt-n find hi< duties ch.alked out for him by the legislature, 
in perfonnnig statutory duties for which the statute intends Notailpnb- 
that, he himself and no one <ds(> should he responsible, a public 
officer, it is .said, does not act as the agent of Government, fie 'iovprnment. 
is, in respect of such duties, said to be an independent statutory 
authority and not the servant of the authority which appoints 
him to the office (a), therefore. Government has only to 
persuade the legislature to prescribe the duties of offi- 
cials by statute so as to make them, for the purposes of 
.such duties, independent of itself, and its immunity is 
secure. And if, at the same time, the legislature is per- 
suaded to grant immunity to the officials themselves for wrong- 
ful performance of those duties it will have placed the whole 
sphere of those ilutics outside the pale of law and within thai, 
sphere to have virtually abolished the rule of law. Instances 
where this has been done will be easily recalled (b). But m 
either case, should the Government adopt the act of the public 
.servant or accept its benefits, it will, I presume, be open to 
the aggrieved individual to sue the Governmertt, provided, 
o! coarse, that the la^v of the country permits such actions to 
be brought against Government (c). 

80. So &r as t have b«ien able to aai^rtain, the Govern- GoT«taiu6j»t 
meht of India is the only Colonial Government within tihe 
Briash Bmpife which ia a body corporate, for the parpote at 
leaiitofsning iWd'b4ng sued,. by BaiiiaBapntary' 'statute. ' The " . 

hf ^r'lEndia'in the, body (forporiate ' 
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I ary State for India 111 nooiieil^ Mlio property for the time 
being vested hi hi'^ Majesty for the purpose of the Government 
o! India is liable to the same judgments and executions as 
it would have been liable to in respect of liabilities lawfully 
incurred by the East India Company (a). Tt is pertinent 
to enquiro whidher, the Government of India being a body 
corporate, it is possible to apply the doctrine of -ii /dm 
alluded to abfjve to its acts* The Oovernment of India Act 
lays down statutory methods and forms for the performaiieo of 
many of the acts of Go^mrnment, but the powers of GoiiTument 
are virtually imlnnited. That there m no room for the applica- 
tion of the doctrine, it wall be rash to assert* But the question 
has not, so far as I am aware, been raised or discussed except in 
an indirect way m SIiimhhaja7i v. Seeij, of State (b). and some- 
w^hat more dircetly in Srinihas Prasad Singh v. Kenho Pvo- 
sad Singh (c). In the former case, Jenkins C J. expressed an 
opinion that for a suit to lie against the Hccrotaiy of State for 
India in Council it must not only be one in which the last 
India Company might have been made liable, but that the lia- 
bility alleged must further have been incurred on aeconni of 
the ^^Gomnmenl of India within the meaning of see. 42 of 


(i> the laagnafe of the thm the S«fwl«7 f telt la-Cotin* 
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the Govemnienfe of India Act of 1858; (now see. 20 (2) (c), 
of the Government of India Act of 1915) that; is to say, 
(according to his Lordship) for superintendence, direction 
and control of India.” His Lordship did not ])ursue this 
line of thought further, as he was able to cut the knot 
in that particular case by assuming, first; that in Rogers v. 
Rajendro JDiitt (a) the Judicial Committee was of opinion that 
the East India Company was m law civilly irresponsible” 
like the Crown of England; and secondly, that the offending 
public servant in that case was not such an agent of the 
Government as would make the latter responsible for his torts. 
Had the argument just indicated been pushed to its logical 
consequence, the conclusion reached would probably have been 
just the reverse of that arrived at in the Nohin Chmider Dey \\ 
Secy of State (b) and the other cases of its class, ending 
with the Secy, of State v. Oochcraft (c), which I have previ- 
ously considered. According to these cases, the East India 
Company was not liable to action for anything done m dis- 
charge of its governmental functions but was so liable only 
for torts committed in reference to its proprietory, commercial 
or trading undertakings, whereas m the view of J enkins, C J., 
the Government of India cannot be sued for anything not 
done for the ‘^superintendence, direction and control of the 
country/' that is to say, for governmental purposes. The two 
views are obviously contradictory and cannot both be right. 
I have already given my reasons for holding the view expressed 
in Nohin Ohunder Dey’s case to be erroneous. I cannot say 
either that that propounded in Shivahhajan's case is correct. 
Beading secs. 65> 68 and 42 of the Government of India Act 
of 1858 [now sec. 32, d$ (2), (3) and (4) and sec. 20 (2) (c) of 
the Act of 1915] together, is obviotis that the provision in 
see. 42 [noVr see. 20 (2j (c^]; charging the debts and liabilities 
of the GoVe^inent of India on the^ revenues of India, is but 
the ccmntei^att of the prowon in sec. sec,, ^3 
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wMcIi all the liabilities of the Goyernment are to be met. 
It in no way limits the operation of sec, 65, These sections 
are plainly intended to give effect to the intention of the 
legislature to constitute ‘^the Exchequer of India’' [as Mitter^ 
J. calls it m Doya Nami% v. Secy, of State fa)] or the 
Government of India (as I would prefer to call it) into a 
body corporate, the dicta^io the contrary in Kinloeh v. Secy, 
of State (b) and Doya Narain v. Secy, of State {q) not* 
withstanding. 
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81. The Government of India, I have said before, stands 
apart from most other colonies and dependencies of the British 
Empire, in its legally recognised corporate character. In this 
matter it stands outside the general constitutional theory of the 
Empire — an exception to the general rule, a departure which 
Parliament was constrained to sanction in 1858 in order to pre- 
serve the continuity of the administration as it was in the regime 
of the Ikist India Company. And yet, it is possible that it 
would not have stood alone in its character as a body corporate 
if the Forth American Colonies of Britain had not severed rela- 
tions with the Mother Country, for the Government of three 
of them, W.', Masachutettes, Bhode Island and Connecticnt, 
wad, liftje What of the Asiatie EaotoHea of the Ekst India Com- 
pany, entni^ed to chartered compMues. Even now, the ehar- 
let^ ooaij^ny Govemnaents ih South Afri^ and elsewhere 
stand fn/mnA 'tilh tome jpcnMon 'in which the Bast:lhd8a 
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to fcoppress the separate entity of the colonial administrations 
ill its enactments i elating to them. The British North 
America Act (a) frankly speaks of the properties and debts 
of the Provinces of: Canada. But this deviation from fiction 
to fact proved too much for the lawyers. ‘^In construing these 
enactments’^ they say, ‘ht must always be kept in view that 
whenever public land with its incidents is described as the 
propel ty of 01 as belonging to the Dominion or a Provinces 
these expiessions merely import that the right to its bene- 
ficial use, or to its proceeds has been appropriated to the 
Dominion or the Province, as the case may be, and is subject 
to the control of its legislature, the land itself being vested 
in the Crown” (b). This language is of a piece with that used 
with reference to the ‘‘Secretary o£ State for India in Coun- 
cil” m K%nloch v. Secretary of State (c) and Doya Naratn v. 
Secretary of State for Ind%a (d), upon which I have al- 
ready commented, ^‘And so”, says Maitland, ‘‘we have to 
distinguish between lands vested in the Crown for or in the 
right of Canada from lands vested in the Oiown for or in the 
right of Quebec or Ontario etc. Apparently Canada or Nova 
Scotia IS person enough to be the Crowm’s ce8tih% qiie trust and 
at the same time the Crown’s representative, but is not person 
enough to hold a legal estate” (e), “It is a funny jumble”, 
adds Maitland, “which becomes funnier still if we insist that 
the ‘Crown’ is a legal fiction” (£), 

P 32. The Commonwealth of Australia and the consti- 
tuent Australian States are, like the Candian Dominion and 
Provinces, unincorporated colonies. They have, however, been 
wise enough to incorpoiate themselves by local legislation. 
“They are,” says Salmond, “now to be deemed for certain 
purposes bodies politic and corporate, for by virtue of Austra- 


(a) 84 Vicfe, c. 2S, secs. 110-125, 

(b) Milling & Zmnher Company v. The Quern, 14 App. 

Cas. 46 (1888), at p 56 1 C»ofJ3nttsh OolimUa 4* of 14 

App. Cas. 295 (1888); 4. 6^, of Omai'w^Y, Mere^^ 8 App, Oaa 767 (1888) 
mi 4« C, of CmaM v* Ai* Qs, of Qmhee 4* N&vd Se&tm (1898) App* 

Cm. 700 (1880). 

(c) li Ob. Div. 1 (1880). 

(i) L 34 '' B. U mi m (1886). 

(e) lT34Q.|&i,p.-l4a. ' ' 
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Iiaii kgi&iatioii they cun nmv sue and be sued in their o^\ii 
iiaiiieSj and possess othei attributes of personality. Thus an 
action will new lie at the suit of the State of Victoria against 
the State of New’ South Wales’. The writer^ however^ goes 
on to add by way of w’arning that the corporate character 
thus bestow’ed upon the States is concuiient with, and not 
excliiM\e of, the old common law principle wlich identifies 
the State with the King. Public lands in Aiistialia are thus, 
111 law% still the lands of the Crowm except so tar as they may be 
expressly \ebted in the corporate State by statute (a). Never- 
theless the progress made herc^ towards allowing fiicts to obtain 
a legal tooting is remarkable. The Government of New^ Zealand, 
it has been judicially affirmed^ is not a peison or a body corpo- 
rate, and so a suit institut(‘d against the '*Govenioi and Govern- 
ment of th(‘ Colony of New Zealand” failed, there being no person 
or body corporate * known to law’^ answering that descrip- 
tion (b) In the absence of statutory authoiity binding upon 
both, it is apparently not possible for one colony or depen- 
dency to enter into legal relations with another. An Australian 
decision (c) goes so far as to regard the Crown as represent- 
ing the States and the Commonwealth as several juristic 
persons; and, in Mr. Salmond’s opinion, though the King 
represents the %vhole empire, it is possible for the law to 
recognise a different peisonality in him in respect of 
each of its component parts. But the combination of these 
several personalities in one individual is not accidental and 
the doctrine of plural personality, if applied to explain the 
legal position of the several colonies and dependencies of the 
Empire and of the local administration of the United Kingdom 
itself, will fail to reflect the unity that lies behind this 
diwetsity of ehameter and interests. The only satisfactory way 
to 'Adjust the legal relations of the several units of the 
ISmpire inter se and with the Cenkal Government, and one 
w 3 hioli‘WHl also accord with facts is to rtcognisc once for 
all, that the various dependencies of the Empire and the local 

Ifl falfflWMid, SeewKl Edlfeion, p, 
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admmislraiioii of the United Kingdom itself arc * bodies politic 
and corporate, each possessing a distinct personality of its 
own and capable in its own name and person of lights^, 
liabilities and activities ’ The recognition can come most 
conveniently from a Pailiamentary statute, and wUen it comes, 
it Will no more atlect the intcgiity of the Empire than the recog- 
nition of the corporate character of local self-go\ ernment units 
in a unitary government affects the integrity of that go\ern- 
mcnt. Incidentally, too, it will solve the problem of State 
liability for torts in the manner m which Mr. Maitland would 
have liked to see it solved, for the Mother Country as well 
as for the Colonies. \ 

33. For the sake of contrast, I mention here the fact 
that the seveial States of the American Union are, in the 
eye of law, independent entities though not bodies corporate. 
The Federal judiciary m ithe United States has jurisdiction 
over controversies in which the United States is a party, 
controversies between twm or more States, between a State 
and a citizen of another State (the State being the suitor), 
between citizens of different States, between citizens of the 
same State claiming land under grants from different States, 
and between a State or its citizens and foreign States, citizens 
and subjects (a). They are not merely independent legal, but, 
to a certain extent, independent international units, and that 
is why the Federal courts arc denied jurisdiction to entertain 
suits against a State at the instance of a citizen of another 
State. 

34 The identification of the King with the State which 
is such a marked feature of the English constitution has 
led to the State in that country acquiring a considerable 
number of privileges and exemptions in legal proceedings, 
some of which I shall now consider. We have seen how the 
only judicial proceeding admissible in England against the 
Crown naust he initiated as a petition for his Majesty's grace 
and favour. It is also not possible under English law to 
take the King’s goods in execution or take a distress of land^ 
in his possession, nor may Crown chattels in the hand of a 
subject be taken in ^ execution or for distress. T;he Qrqwn 
is not' bound by fictions of law qr by ’estoppels. , Negli^nce 

(a) Bm .The m.' 
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and laches are^ in general, no bar to the So\creigns right o£ 
action, •whether the negligence be due to himself or his officers, 
but this rale has been modified by statutes of limitation. 
Prescription Acts do not bind the Crown except when ex» 
pressly named. The Crown may in general choose its own 
forum and sue m what Court it pleases, and though special 
modes of redress against the subject byl means of informations^ 
inquisitions or inquests of office, extenos, scire facias, quo war- 
ranto and mandamus are provided by law, the Crown may 
usually waive these prerogative remedies and resort to the 
usual forms of action, unless they are inconsistent with Royal 
dignity. In suits between third parties, the Attorney Gene- 
ral should be made a party where rights of the Crown are or 
may be called in question, but where this has not been 
<lone, and the Crown s title is clearly proved, the Court may 
give judgment ex officio for the Crowm. When the Crown 
is interested in a suit, it is entitled to demand a trial at bar 
as of right which must be granted on motion by the Attor- 
ney General, the order being absolute in the first instance. 
And apart from statutory provisions, the general rule at com- 
mon law is that neither the Sovereign nor any person suing 
to his use pays or receives costs. The common law rule is 
however stated to be subject to important modifications and 
the statutory provisions with regard to payment of costs 
to or by the Crown are numerous (a). 

(il) 35, Are these numerous ^^prerogatives and privileges 

itt India, available to the Government in judicial proceedings in India 
to which it is a party ? If the Secretary of State for India in 
Council be, as Lord Justice James and Mitter^ J., have said, 
a fiction, a name only by which the Goverammt of India is to 
sue and he sued, and the Crown in propria pmmim Ibe legal 
owner of the State properties smd of the revenue of Ind% who 
will deny _ that they are ? And yet the inconvenient and im- 
pofidy pf transplanting wholwale these traditional rights of the 
' Crown in Indian soil are so oWious, that judges in this country 

' 'toi.ihe Otmm hate npl hmn dispe^d to accept them without important 
In lodk* Cte the other hiyud it has been suggested that 

under the' oommm law of India, the Government of India may 
he entailed to :id^hte ‘imd pdvilege« not known to English law, 
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Governmont here as landlord has assumed the right to assess 
and re-assess the lands of zemindars and raijats with rent as 
apart of its Indian common law prerogative. It has also 
been suggested that the prerogative of the Crown in India 
may differ m different Provinces. There is cumulative autho- 
rity for the proposition that the (iovernment of India has 
such of the powers, prerogatives and immunities appertaining 
to the Crown as are appropriate to the case and consistent 
\\ith the system of law in force in India, and it has accordingly 
been decided that statutes alleged to bind Government must 
show that intention expressly or by necessary implication and 
debts due to the Government havo preference over debts of 
the same order due to a subject (a). 

S6, Under sec. 80 of the Civil Procedure Code (Act V. of 
1908), no suit can be instituted against the Secretary of State 
for India in Council, until the expiration of two months next 
after notice m writing has been delivered to or left at the 
office of a Secretary to the Local Government or the Collector 
of the District, stating the cause of action, the name, descrip- 
tion and place of residence of the Plaintiff and the relief which 
he claims, and the plaint should contain a statement that such 
notice has been so delivered ; and under sec. 82, a decree 
against the Secretary of State for India in Council has to 
specify a time within which it should be satisfied and if the 
decree is not satisfied within that time, the Court has to report 
the case for the orders of the Local Government, and execution 
cannot issue unless the decree remains unsatisfied for the 
period of three months computed from the date of such report. 
Finally, when the Government prefers an appeal against a 
decree passed against it or against a public officer whose 
defence has been undertaken by Government, and application 
is made for stay of proceedings under or in execution of the 
decree, the Court in proceeding to grant this application cannot 
insist on the appellant furnishing the security which other 
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app'llants similarly circumstanced must provide under the 
Code (see Oi. 41, r. 7 of act V. of 1008). 


LECTURE XI V„ 

OF THE SUPREME EXECUTIVE- 

1, I have in a previous lectnie drawn attention to the 
preference which modern nations with the single exception 
of Switzerland ( that ot the German Imperial Government 
being doubtful ) have expressed m favour of a personal Chief. 
But though the collegiate principle in the organisation of the 
central executive has on the whole been rejected, something 
approaching it has been sought to be secured by that very 
modern mstitution—Oabinet government. The Cabinet form 
of government, from this point of view^ may be regarded as 
a device by which the representative assembly of a people 
IS enabled to control a centrally directc^d college of Minis- 
ters and prevent it from acting in an illegal and arbitrary 
manner. What perhaps has not been made clear is the fact 
that the coping stone of that system, as also of other transi- 
tional forms leading up to it, is furnished by the irresponsibility 
of the Chief Executive, 

2. The legal irresponsibility of the Chief Executive, 
where there is one, m not a mere relic of ancient supersti- 
tion ; it is a fundamental principle of political science. The 
irresponsibility of the Chief Executive need not and cannot 
be maintained at the present day m the absolute form in 
which it existed in many ancient polities. Where the supreme 
power of the State has, in fact, paased from the personal head 
to a representative assembly, the former must act according 
to the wishes and directions of the latter. But personal 
resppnsibility for breaches of the law before judicial tribunals 
is a different matter. If the personal irresponsibility, in the 
eye of law, of the Chief Executive were in fact incompatible 
with theltepremacy of the representative legislature, -the 
legal iTOBpOBiibility of the former would obviously have to go. 
But the ate not irreconeileable. It is possible also that 
this irroiponsihility before the law may admit of some qualifica- 
iim withoiit if||ii^y public interest In the French aiod 
wfo Chief Executive ia a private 
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Citizen eleeted to the office for a term of yeais, tliat iriospon- 
sibihty has iiocessanly to bo limitod, at lea.st in duration. 
But some deoioe of legal irre.-'ponsibility, var 3 'ing with the 
tenure of the Chief Executive, theie must be, if tho unity and 
integrity of administration (which I have pietiously demons- 
trated to be a fundamental condition of the lule of law) is not 
to be put in jeopaid}?. Tho bunts w hich it may be deemed 
ad\i.sablo to place upon the ii responsibility of the Chief 
Executive must not in any case bo suffeied to bring about an 
interregnuon. No sj-stem of administration for instance can 
safely peiinit the arrest and imprisonment of its Chief 
Magistiate either for a civil debt or foi a crime. 

3. The uiosponsibility of the Roman Emperor was not 
merely legal, but absolute. So was presumably that of the 
Kings of early Roman history. This was because, like 
Louis XI V'" of France, they could claim to be "the State”. 
The English Parliament to-day is tor the same reason irres- 
ponsible legally and absolutely. So were the Sovereign Coun- 
cils of ancient and medieval City States. The origin of the 
legal irresponsibility of the personal head of a Government 
is undoubtedly to bo traced to times when the King was in 
fact the Sovereign power within the State. So long as the 
two remained identified, the question did not admit of being 
mooted. The moment however the King comes to be viewed 
as th§ holder of an office, the most exalted though it may 
be in the gift of a nation, the question of his responsibility 
before the judicial organ of the State assumes importance 
and demands solution at the hands of constitutional lawyers. 

4f. The question presented itself squarely to the Romans 
when the Royal office ceased to be hereditary and came to 
be filled annually by Consuls elected by the people themselves. 
Unlike their Royal predecessors, the Consuls did not rule by 
divine right. The office remained sacred, but the officers 
were private individuals before election and would revert to 
private status after their brief year ■ of office. It seemed in- 
vidious to the Romans that the persons who by the constitu- 
tion was to wield the imperimrb should be dragged before 
an inferior Magistrate and made Iso ansvs^er for his alie^^d 
infringements of the law, kp long at rites, ,Iie 

mpenttor. iRut the ehyeetitm qeased ip^fy „wli« ' 

.rethmed' to private , life,',' Kete»Wii'jW''tesi4e 
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accountable for wrongs coiiimittefl during the term of their 
tire returned to private hfo (a). But during that 

iHimuiiity, term they discharged their public functions without fear of 
action at the instance of citizens who might have reasons to 
complain against their acts (b). When the chief Magistracy 
became a permanent hereditary office, the immunity again 
became absolute. 
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The President 
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America. 
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5. The phenomenon has recurred in more recent times. 
The King, according to English constitutional law, can do 
no wiong. But the thirteen American Colonies of Britain^ 
when they forsook their allegiance to his Majesty King 
George III, elected to dispense with the King and proceeded 
to oiganisc themsehes into a Kepubhc with a President elected 
for a term of four years only as their Chief Executive. The 
constitution of the Republic specifically provided for the 
removal from office of the President upon impeachment by 
the House of Representative, ending in conviction for treason, 
bribery and other high crimes and misdemeanours'" before 
a Court of Impeachment constituted by the Senate with the 
Chief Justice of the XJnited States as president. Beyond these 
provisions there is not a word in the constitution either con- 
ferring itnin unity on the President or taking it away* And 
yet the legal irrespomibility of the President, save as pro- 
vided by these clauses of the constitution^ is accepted as > a 
postulate of' poIiti<mI science in the ' United States IJo). It 
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does not however go farther than allowing these piivileges 
up to the moment when he vacates his office owing cither to 
a judgment of removal pronounced by the Senate or resigna- 
tion or expiry of his term of office. Fiom this moment the 
President becomes accountable for his conduct in office before 
the ordinary courts (a). He may be arrested^ imprisoned 
and condemned as a common citizen for any crime or mis- 
demeanour committed while President. The constitutional 
lawyers of the United States have thus found the same 
solution as the Romans of the problem of reconciling the per- 
sonal irresponsibility befoie the law of the Chief Executive 
with the rule of law. Such a solution suggests itself easily 
and naturally when the hereditary incumbent of the office is 
replaced by an elected citizen holding office for a term, in 
consequence of a revolution. When, however, the conversion 
of sovereignty into an office takes place without a breach in 
the hereditary principle, the solution of the problem is met 
by seemingly insuperable logical difficulties. How can the 
King remain a King and yet be made responsible ? 

6. I have shown previously how m the feudally organised 
societies of Western Europe only, the Monarchy was directly 
confronted with this question. Under Feudal theory, the 
Monarch was, from one point of view, only a supenor land- 
owner, But the Feudal monarchy itself, as an institution, 
was built on the Imperial Roman Model, and, according to 
the constitutional theory of the Empire, the Emperor was 
irresponsible. Thus it is that we find that in England the 
King/' who according to English constitutional theory " can 
do no wrong/’ has nevertheless at or before his coronation 
to take oath mUr alia *** to govern the people of the United 
Kingdom of Great Britain ahd Ireland, and the dominions 
thereto belonging, according to the stetntes in Parliament 
agreed.en and t^e laws and customs 'of the eaine^b(b)* To 


The flesceat 
fiom absolute 
to qualified 
legal incs- 
ponsibihty 
not easily 
accomplished 
when the 
Chief Execu- 
tive remains 
hereditary. 


Absolute 
irresponsibi- 
lity of the 
King why 
questioned in 
Feudal 
Monarohies, 


The acknow- 
ledged irres- 
ponsibility of 
the King io 
England eon-, 
tradidted by 
his ooron$- 
Moh oatin 


m«Mt8 of , >3 






S40 


LEGAL RELATIONS. 


[Leg. XIV, 


A triumpli 
of dialectic 
aiid common 
sense’ 



any one not bred and brouglat up as an English ia^vyer^ the 
antinomy would appear to be insoluble. The obvious way 
to reconcile the ii responsibility of the monarch with his 
coronation oath would be to treat the latter as a moral 
injunction only. But English lawyer politicians who had 
the building of the constitution m their hands were by no 
means disposed to accc^pt a ^olutlon which meant the establish- 
ment on the island of autocracy of the Continental type. 
They found another which, however illogical the process by 
which it was reached, is yet of such capital political importance 
that it has been seized upon by framers o£ constitutions all 
over the world as a fundamental postulate of political 
practice. 

7, The process of reasoning, which does no end of credit 
to the ingenuity of English constitutional lawyers, was 
something like this ; The King can do no wrongs why ? Be- 
cause he does not desire to do wrong, because in fact he is 
incapable of even thinking wrong. It follows therefore that 
he cannot authorise otheins to do wrong, and if anybody else 
professes t6 do something in the King’s name or tinder his 
command and thereby does a wrong, the act could not clearly 
haye been authorised by the King. It follows therefore that 
no l|iniiSter of the King can plead his authority in defence of 
ah ect committed by him in his public capacity. The 
King mighty for aught one can see, have been regarded as a 
corporation created only to do right, 'so' that any m% 

done by him or his agent would he tfr# 

and therefore something for which the ** Iwrsonitei ihhnapoli 
•could not he held legally' responsible, fh# 
the Minister for acts even ^rectly autho^if % tl#, Hhg'lfaa 
rendered the irreipmi'i^'MKty' of 'InnccupuS' wle^t 
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been, in the words of Lord Courtney of Penwith (a), to make 
tlie King, once in very truth the master, now the minister, of 
his Ministers (b). 

8. The nlain truth is that the iriesponsibility of the Chief importooe 

Execntive is incompatible witb the lule o£ law and the ireedom co\ery. 
of tlie subject, unless it IS coupled with the responsibility of 
his Ministerb for every one of his public acts. The credit for 
the discoverj and affiirmancc of this important principle as a 
postulate of sound administration belongs entirely to English 
lawyers (c). 


9. The principle of ministerial responsibility had not been Spread of 

^ f „ , . - . the doctrine 

clearly established m England when the thirteen American almost every- 

Oolonies broke off from the Mother Country. It therefore ^epunThe 
finds no place m the United States constitution. The consti- 
tutions of all the countries of Europe and of the Latm Ame- 
rican republics are however of suhsquent dates. Of seventeen 
of these constitution, which (besides that of the United States) 
are to he found in Mr. Dodd’s collection, with the single ex- 
ception of the Russian constitution of 1906, each one requires 
the counter-signature of a Minister for the validity of all acts gg. 

and orders of the Chief Executive, and this even in republican pnbhoan 

couutnos* 

constitutions which do 'not expressly make the President 
legally irresponsible. In monarchical constitutions, this provi- 
sion forms hut the necessary complement of the irresponsibility 
before law of the monarch. The maters of these constitutions, 
however, have only borrowed the results without making 
themselves reasporisible for the reasoning by which j they 
were reached. None of these constitutions for instance attri- 
‘ butes to the King incapacity to wrong. But thi? is 

still an accepted doctrine of English constitutionoal law and 
serves the useful purpose of enabling illegal Royal grants to be 
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avoided on the ground that the Sovereign was deceived in 
hi« grant — rather that than “ that His personal Majesty 
should be lessened by imputations of intentional wrong” (a). 

abordl- 10. The principle of ministerial responsibility has not 
iTthe*" adopted in the framework of the constitution of 

United States, it has not been worked out, as it might 
)f the have been, in practice during the century and a quarter 

imime" which have elapsed since it came into operation. What 

ictaon, jg position of subordinates executing illegal 

orders issued at the discretion of the President ^ I am not 
surprised to find it suggested m the case which affirmed the 
irresponsibility of the President (b) that even those agents 
of the President are immune from action in respect of such 
acts. American lawyers are apparently disposed to view 
the irresponsibility of their chief Magistrate more literally 
than their English prototypes. Whether they would have 
mted done soj if the capacity of this functionary for mischief had 

a,tes, not been as strictly circumscribed as it happens to be^ may 

well be doubted. As it is^ the Federal administration of the 
United States is so intimately regulated by statutes that 
little discretion is left to him at least in times of peace. The 
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sfcatement that ordinary times, the President may almost 
be compared to the managing clerk in a business establish- 
menli whose chief function is to select his subordinates (a) is, 
in view of what has been said before, an obvious exaggeration. 
There is yet enough ti nth in it to explain why this excep- 
tional position of the President has not been seriously ques- 
tioned. It is obvious also that if the President, on the 
termination of his office, becomes answerable before civil and 
criminal courts for his conduct while in office^ his irrespon- 
sibility IS sufficiently qualified to reduce the risk inherent in it 
to a minimum. Even so, however, the constitution of the Argen- 
tine Republic which, as legards the position of the President, 
follows closely that of the United States^ supplies the omission 
by exprtissly providing for the responsibility of Ministers 
whose counter-signature is by it made necessary to confer 
validity on the acts and orders of the President. A similar 
provision appears in the constitutions of Brazil, Chile and 
Mexico, and in the present constitution of France (b). 

11. Of the several lepnblican constitutions just men- 
tioned, that of France is the only one which expressly affirms 
the irresponsibility of the President, save only for treason. 
For treason, the French President is liable to impeachment 
at the instance of the Chamber of Deputies before the Senate. 
Beyond this his irresponsibility is in character regal. But 
as in the case of the English King, and in imitation in fact 
of English practice, his public authority is exercisable only 
through Ministers who must countersign his acts and orders 
and are responsibile besides for the policy of their acts to the 
legislature. The President of France, according to Sir Hedry 
Maine, ^ffieither reigns nor governs'’ (c). 

12. We have seen hovy the omiMon of the United States 

constitution to provide for the irresponsibility pf the President 
when- in office has been made^goodby the toyers, the irres- 
,ponsibiIity of the. Ohjief Executive being regarded' by them 
as a. pmtplate ef eeitem' ; ' t.'&d, '> einailat . tend^^> 
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of the Crown’s representatn os in the Dominions. There is, 
I need hardly say, no occasion for it, since the Chief Excutive 
for every part of the Empire is His Majesty the King, and 
he alone. According to settled principles of English constitu- 
tional law, as explained in a previous lecture, a Governor, or 
a Governor-General — even a Yiceroy— is simply a public 
officer exercising rather larger prerogative powers by delega- 
tion than ordinary officials. Grant of prerogative power, 
short of independence, still leaves the recipient a public 
official and does not make him sovereign. A Viceroy to 
whom the largest delegation of sovereign powers has been 
made is not only not sovereign, he is constitutionally placed 
under the direction of one of his Majesty’s Secretaries of 
State whose powers are thus larger than his. The so-called 
"representatives” of his Majesty are but “agents ’ of the Crown 
like any other official in the public service. 

13. A Governor of a British Colony, it is said, holds but 
a limited authority , from the Crown, it being derived from his 
commission apd confined to powers thereby expressly or im- 
pliedly entrusted to him. It follows therefore that any 
pssuinption by him of an act of sovereign power outside the 
Kmlis of that authority would be void in law, and the Courts, 
even of the Colony over which he presides, could not give 
it any legal effect (a). The act would simply be ultra vire$ 


of the Governor — an objection which will be obviously in- 
applicable in the case of a Viceroy to whom the whoip 
sovereignty’ of the Colony has been delegatjedU, Even 
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14* In view of these pronouncements and the high autho« 
rity from which they emanate, I do not think that much impor- 
tance can be attached to the somewhat different rule propoun- 
ded in certain Irish cases where it appears to have been held 
that the Lord Lieutenant of Ireland being ‘^the direct represen- 
tative of the Crown’', his official acts (even when contrary to 
law) are to be regarded as acts of State for which he cannot 
be held personally liable in the Irish courts’' (a). I am not 
sure I understand this ruling, if it does not amount to holding 
that m the case of the Loid Lieutenant of Ireland and other 
similarly exalted functionaries, the King is allowed by law to 
authorise his agents to do the wrong which he himself can 
neither do nor intend. If it does, it is directly contrary to the 
fundamental principles of English constitutional law already 
explained. Lord Brougham at any rate had no doubt that 
Tandy v. Westmorland was erroneously decided [H%ll v. 
Bigge (b)] ; and this case and the later case of lAihy v. Wode- 
house were “explained” by Sir Montague Smith in Musgrave v. 
PuhdOy cited above, on the ground that “in both it appeared 
that the acts complained of were assumed to he within the 
limits of the authority delegated to the Lord Lieutenant by 
the Crown” and the “Courts appear to have thought under those 
circumstances that no action would he against the Lord Lieute- 
nant, and that upon the facts brought to their notice it may well 
be that no action would have lam against him anywhere'' (c) 

15* Mr. Tarring in his article on “Dependencies and 
Colonies” in Halsbury’s Laws of England^ summarising the 
authorities in which the legal position of the Governor of an 
English Crown colony or dependency has been considered, says : 
“A Governor is responsible only for acts of a private character 
committed by him in his colony, and may be sued for them 
both in the colonial courts and in England, but apparently he 
cannot be held liable in any court for acts within the limits 
of his commission done under the authority of the Crown”. 
If the latter part of this statement is intended to affirm the 
Governor's immunity for his lawful acts, it is superfluous. If 

(a) TuMiijt. W$^mrm4(lW) 27 St. Tr. 1246, 1260 ? Zuh^ v. 

hmm tmU) 17 iE.C* L. K 618 and MhPcm v*/ Bpeme^ (1872) 6. I, K 0» h 

m. , . , - , , ” 

(b) > (I841J 8. M, Pt 0* 0. 466 at 480.. ^ 
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however it means that the Governor is not responsible for 
acts which would not be valid i£ done by the Soveieign 
hiiiiself’^ that is t > saj, for his illegal it is erroneous and 
unsupported by the authorities cited by him (a), 

10. The Go\ernor General of India is appointed by His 
Maiesty by warrant under the Royal Sign Manual (b)^ which 
confers on him virtually the whole prerogative of the Crown 
even as legards dealings with foreign powers (c). The 
Governor Geneial is thus in the position of a Viceroy though 
nowhere expressly so designated by statute. If the Irish 
cases cited above be taken to have correctly determined the 
legal position of the Lord Lieutenant, no action would lie in 
the Courts in India against the (Jovemor General for any- 
thing done by him in his public capacity. But, statutory 
provisions apart, the Governor General of India, equally with 
the Lord Lieutenant of Ireland, would be liable for every 
personal injiirj^ or debt in the local courts. I have, 
whilst examining the Irish cases^ given reasons for denying 
to Abceroys immunity in respect even of their public acts. 
But in order to put an end to the Homeric contests which 
were waged between the Governor General and Council and 
the Supreme Court in the first years of their existence, Parlia- 
ment in 1781 virtually placed the Clovernor Genera! and 
Members of his Council beyond the jurisdiction of the Supreme 
Court. The provisions of this and other enactments, now con- 
solidated and embodied m sec. 110 of the Government of India 
Act, lay down that the Governor General, each Governor and 
each of the Members of their respective Executive Councils 
shall not (i) be subject to the Original Jurisdiction of toy High 
Court by reason of anything counselled, ordered or done by 
toy of them in his public capacity only ; nor (ii) be liable to 
be arrested or imprisoned in any suit or preweeding in any 
High Court acting in the exercise of its Original Jurisdiction ; 
nof (iiS) fee subject to the Original Criminal Jurisdiction of any 
Bt%b Court' in rospect of any offence not being treason or 
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felony (a). It was not then, nor presumably is it iiow_j appre- 
iiendcd that there would evci arise an uccahiou when pioce?scs 
may have to issue against the Go\einor Generallroiii a Com- 
paiij\s court, and a coosideiation oi the question whether at 
tins dace the Courts m India, other than the Original Sides 
of the Chartered High Courts have juusdiction civil or crimi- 
nal over the persons and act^ of the Governor General and 
Governors and their Councillors may seem, for all practical 
purposes, to possess a purely academical interest. It seems 
ncverthelesto to be the fact that the juusdiction of these coiuts 
Is not (‘xcliided by statute, and, apart from the lush precedents 
previously noticed, must be taken to exist. The exemption 
from the jurisdiction of the Original Sides of the Chartered 
High Courts does not also appear to be absolute. But it 
seems to be within the competence of the Indian l(‘gislature 
to confer on the Governor General, Governors and their Coun- 
cillors as complete an immunity as may be desired, for it has 
been ruled in Phillips v. Eyre (b) that the illegal proceedings 
of a Colonial Governor may be legalised by a colonial statute 
depending for its enactment inter alia on his own assent. So 
it has been enacted by the Indian Specific Belief Act (c) that 
none of the High Courts at Calcutta, Madras and Bombay shall 
make any order in the nature of a mandamus binding on the 
Secretary of State for India m Council, or the Governor 
General in Council, or the Governor of Madras in Council, or 
the Governor of Bombay in Council or the Lieutenant Gover- 
nor (now the Governor in Council) of Bengal 

17. In sec. 127 of the Government of India Act of 1915 
is re-enacted a provision contained in previous statutes accor- 
ding to which any person holding office under the Crown in 
India and committing any oflence under the Act or any 
ottenee against any person within his jurisdiction or subject 
to his authority, luay, without prejudice to any other jurisdic- 
tion, be tried before His Majesty’s High Court of Justice and 
be dealt v^ith as if the offence was committed in the County 
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of Middlesex. Amoiig&t offences under the Act” are those 
specified in sec. 124 which piovides that if any person hold- 
ing office under the Crown m India does any o£ the following 
things, that is to say, (1) if he oppresses any British subject 
within his jurisdiction or m exercise of his authority ; or (2) if 
(except m case of necessity, the burden of proving winch small 
be on him) he wilfully disobey^, or wilfully omits or forbears or 
neglects to execute any orders or instructions of the Secretary 
of State ; or (3) if he be guilty of any wilful breach of the 
trust and duty of his office , or (4) if, being the Governor 
General, or a Governor, Lieutenant Governor or Chief 
Commissioner, or a Member of the Executive Council 
of the Governor General or of a Governor or Lieutenant 
Governor, or being a person employed or concerned in the collec- 
tion of revenue or the administration of justice, he is con- 
cerned in, or has any dealings or transactions by way of trade 
or business m any part of India, for the benefit either of him- 
self or of any other person, otherwise than as a shareholder in 
any joint stock company or trading corporation ; or (5) if he 
demands, accepts or receives, by himself or another, in the 
discharge of his office, any gift, gratuity or reward, pecuniary, 
or otherwise, or any promise of the same, except in accordance 
with such rules as may be made by the Secretary of State 
as to the receipt of presents, and except in the case of fees 
paid or payable to barristers, physicians, surgeons and chap- 
lains in the way of their respective professions, he shall be guilty 
of a misdemeanour, and if he is convicted of having demanded, 
accepted or received any such gift, gratuity or reward, the 
same or the full value thereof shall be forfeited to the Crown, 
and the Court may order that the gift, gratuity or reward, or 
any part thereof, be restored to the person who gave it, or bo 
given to the prosecutor, or informer, and that the whole or any 
part of any fine imposed on the offender be paid or given to the 
prosecutor or informer, as the Court may direct/^ Under sec« 
1%9 of the Act apy person committing any offence inferred to 
in the Act k liable to such fine or imprisonment or both as the 
Court thinks fit and is further liable at the discretion of the 
Court ^ to 'i» adjudged to be incapable of serving the Crown in 
Jndia in any’' I civil or military, and, if he is convicted in 

BritiEsh a High Court, the Court may order tbat be 

M tefil to 
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IK On the whole, therefore, I must conclude that under 
the common law, the Viceroy of India (not to bpeak of 
Governois, Lieutenant Go\ernors and Members of their Execu- 
tive Councils) IS not exempt from the jurisdiction of the 
civil and criminal courts in India even in regard to his 
public acts, and that the exemption allowed by statute, due 
as it was to temporary causes, was not intended to maik a 
deliberate depaiture in piinciple from the ordinary rule of 
common law but, on the other hand, was confined within 
narrow limits, which since the amalgamation of the Supreme 
and the Company’s Courts m the piesent High Court cannot 
but appear to be highly anomalous. The exemption, more- 
over, does not apply to proceedings in the High Court of 
Justice in England, and when the Viceroy, Governor or their 
Councillors lay down their office and return home they may 
be proceeded against criminally in England for offences com- 
mitted during their employment m India, and, but for the 
fact that in England proceedings by way of impeachment 
have now fallen into virtual desuetude, would be subject to 
such proceedings also. Such proceedings, I need hardly add, 
can be initiated if at all by the House of Commons, the trial 
taking place before the other House The immunity of the 
Viceroy of India is thus in law greatly more restricted than 
that of the President of the United States of America. 
Apparently, however, he has (if he can persuade the majority 
of his Executive Council to concur with him) larger powers 
of granting immunity to his agents than even the President of 
the United States on the authoiity of Durand v. Hollins (a), 
for under sec. Ill of the Government of India Act, 1915, 
the order in writing of the Governor General Council for 
any act shall, in any proceeding civil or criminal, in any 
High Court acting in the exercise of its Original Jurisdiction, 
be a full justification of the act except so far as the 
order extends to any European British subject — a provision 
reminiscent, like that of sec. 110 Just noticed, of the early 
quarrels of the Supreme Court with the Governor General 
and his Council, and like it restricted in scope and anomalous, 
since the plea which completely bars the jurisdiction of 
the High Court is quite ^ inadmissible in proceedings |n 
Courts subordinate to ii Ip was* like that of sep.. 

L. ,n I , -r — — I »' I'* 

(a) ’ i platchfoid^ 4IL 
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temporaiT provision not indicative of any deliberate departure 
froiii the accepted principles of the common law— as indeed 
clearly appears from the proviso that nothing in the section 
(110) shall except tho (Governor General or any Member 
of his Executive Council^ or any person acting under their 
orders from anj pioceedings in respect of any such act 
before any competent Court in England. 

Ifi. Colonial Governors (other than the Viceroy of India), 
besides being subject under the common law to proceedings^ 
civil and ciiminal, in Colonial Courts like any private mdi- 
vidual; are liable to eriininal proceedings m the Court of 
the King s Bench in England under the Governors Act (11 
and 12 Will III c. 125) for acts of oppression within the 
area of their command or for any other crime or offence 
contrary to tho laws of the realm or in force withm their 
respecti\e governments or commands. Under the old law of 
execution, though a Governor could be sued in courts of the 
colony for a debt, his peison it seems could not be taken 
in execution under a writ of capias and it has been suggested 
that, on the same principle, a Governor ought not, in his own 
colony, to be liable to arrest on a criminal charge. The 
public inconvenience that may follow from such a proceeding 
IS so obvious, that means, it may be assumed, will always 
be found for avoiding it. The question however has not yet 
been judicially determined (a). 

20. Neither a Governor nor a Governor General is perso- 
nally liable upon contracts made by him m his official capacity. 
This however is a consequence which Hows not from his 
position as the Chief Executive of the colony, but from his 
constitutional position as agent or servant of the Crown (b)* 
He is for the same reason not answerable for any toft 
of a subordinate under him for wljiich he does not make 
himself pfaonally responsible ( o ). And, in all cases in 

Ca| Btigek Oomtimtaonal Law, Iklflioa of p. S5S. 

(b) w X T. IL m (If8§) ? Mrnrr.MumdmM, 

S S|t,4l8»iy ; I>um T. (mW!) I %B. WS, Ikfe I«t case 

botoiug laHIifcy ^mdmr in tli© «3«e of primte ageute, ^ im a breach 

of m , iittfled mirraaty.of authority; Mkf v. S Ifeod, and B. 275 
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which he acts judicially, he shares the imiiiuniiy of all 
judges (a). 

21, Under sec, 32 (4) of the Government of India Act of 

of 1915, neither the Secretaiy of State for India nor any 
Member of his Council is personally liable in respect of any state s Coun« 
assurance or contract made by oi on behalf of the Secretaij, Socretaryof 
of State in Council or any other liability incuirod by the 
Secretary of State or the Secretary of State in Council in 
Ins or their official capacity^ nor in r(‘>pect of any contract, 
covenant or engagement of the East India Company, nor is 
any person executing any assurance or contract on behalf 
of the Secretaiy of State in Council personally liable in 
respect thereof ; but all such liabilities and all costs and 
damages in respect thereof shall bo borne by the revenues 


of India (b)^^ 

22. I have previously stated that the President of the 
French Republic is by its present constitution made res- 
ponsible for one offence only, 'ui- : treason. The President 
of the United States on the other hand is lesponsible not 
merely for treason, but also for bribery and “other high crimes 
and misdemeanours” (c). These^ it seems, do not include purely 
‘‘political offences” (d). In other words, he is responsible for 
ceitain classes of crimes which may be committed by him in 
common with any citizen of the States. “Treason”, it may 
be noted, is specifically defined by the constitution (e) as 
consisting only of levying war against the United States, or 
of adhering to their enemies and giving them aid and comfort. 
The point on which I now vs ish to lay stress is that neither the 
French nor the American President can be tried for the 
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(a) AfidewJi v. Oorrie^ (1895) 1 Q. B G68. 

(b) The positive significance of this clause is of course to emphasise 

the wporate character of the Secretary of State in Oounoih It is quoted 
here to direct attention to the fact that it expressly negatives the persona! 
responsibility of the Secretary of State and Members of his Council in respect 
of liabilities if incurred in his or their public capacity, by itself a uoteable 
departure from the common law principle of miuiaterial responsibility. The 
tiou virtually provides a statutory indemnity out of the, mvenues, of In#a 
for all liabilities the Secretary, of State and Members 'of Iiis,Oounoy i^ay 
inohr in the performance of their duties. , ' , • ^ 
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ofiences for which they arc made losponsible;^ m ordinary courts. 
The only way in which the responsibility can be enforced is 
by impeachment befoie the Senate at the instance of the 
Beprcsentative Assembly of the lower house. The prosecution, 
in other words, of the Chief Executive for the&e offences can 
be commenced only with the sanction of the lower house. The 
United States constitution further rerpiires that the conviction 
by the Senate will follow on a ma]onty vote of two-thiids of 
the members present, and (as I have already stated) the convic- 
tion, so far as the Senate is concerned, has the consequence 
only of removal from office and disqualification from holding 
office in future. Punishment proper must await the decision of 
the ordinary courts upon indictment which may take place 
after the President has been removed from or has otherwise 
vacated his office. Upon an impeachment of the French Presi- 
dent, the Senate’s power to pass sentence is unlimited., It may 
condemn to exile or death as well as to dismissal from office. 
And its jurisdiction in this behalf is, 1 have stated, exclusive 
and not shared by any other court (a). 

23, In its native home in England, impeachment, at no time, 
was the exclusive mode of criminal trial of high functionaries. 
Nor was it always limited to trial of strictly criminal charges. 
In the 17th and 18th centuries, impeachment was frequently 
resorted to for punishing Ministers for acts not unlawful in them- 
selves but prejudicial to the national welfare. Before Parlia- 
ment obtained power to appoint and dismiss Ministers, the House 
of Commons found m it the only means by which to make Minis- 
ters responsible to itself for their policy. Thus it was that a 
method originally intended to try, for ordinary crimes only, 
powerful men (whether peer or commoner, official or non-official) 
whom the King’s Courts were afraid or unwilling to punish, 
came to be stretched to take cognisance of and try cases of what 
with questionable accuracy have been described as “political 
offenefes’V With the development of Parliamentary responsi- 
bility of Ministers this form of trial has naturally fallen into 
desuetude, at least in regard to Ministers in r«pect of their 
polilimi m% whilst for ordinary crimes the ^urta are now 
sufficiently independent and powerful to make retet to snob' 
an e3;traordiiiaty remedy^as impaehment It mm 

r"""‘ I ..j, ^ . ^ ' ... . 1 .. . Il l ' i r , , I » i r'r i ' i ' ii i ' 
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hardly be denied that trial of cases by a chamber of the legis- 
lature is open to grave abuses, so much so that in se\eral 
countries on the Continent of Europe and in several States of 
the American Union, special tribunals, wholly or m part inde- 
pendent of the legislature, have been set up to try impeach- 
ment cases (a), 

24 . Both the French and American constitutions have 
however elected to retain the English method of impeachment 
by the lower before the upper house for the trial of their 
Presidents and to confine such trials to a specific class or 
classes of crimes strictly so called. The Argentine Nation has 
adopted the procedure of the United States in practically all 
its details, but it has widened the list of impeachable offences 
by including within it ‘'malfeasance or crime in the exercise 
of official functions and ordinary crimes” (b). The constitution 
of Brazil discriminates ordinary from political crimes, which 
latter are outlined in the constitution itself (c) and for which 
only the President may be arraigned before the Senate, whilst 
for ordinary crimes he may be suspended from office and 
handed over for trial before the Supreme Court by the House 
of Deputies (d). The Mexican constitution makes the President 
responsible for “treason, express violation of the constitution, 
attack upon electoral liberty and ordinary offences of a grave 
character” (e) and like that of Brazil provides for his trial for 
ordinary offences by the ordinary courts with the previous 
sanction of the lower house and for official crimes by the 
Senate whom the constitution authorises to impose “such 
penalities upon conviction as may he provided by law” (f), 
The constitution of Chile adheres to the English practice of 
allowing impeachments of the President to be brought by the 
House of Deputies only before the Senate, but improves upon 
its adaptation by the United States constitution by providing 
that the President may be impeached only within one year 
immediately following the conclusion of his term of office for 


{a) Sea notes to para. 25 
(b) Art. 45. 

Co) Art, 54, S3. - ' ‘ 
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^'all act'^ of adininihtrufiOB ’i^hicli may hare grarely coiiipioinisefl 
the honour and secnnty of the State or have openly violated 
the coEstitntioii’' (aj. 


25. As regards i {overnors of the States of the Aiiiorican 
Union, they do not appear evciyw here to lia\e been accorded 
the imiiiiiiHtj which constitutional practice has conferred upon 
the Ple^ideiit. Mr. Garner wnt-ingm the Cyclopedia of Ameri- 
can Government (b) says that wiits have not infrequently 
been issued against the Governor m some of the States, but 
that the pii*ponderance of practice is against it, and Mr, 
(Joodnow seems to be of the same opinion (c). But except in 
Oregon where impeachment is forbidden, his liability to 
impeachment is rather more extended than the President’s. 
The cause of impc^achmont in most of the States is crime, but 
some provide that immoiality, official corruption, misconduct, 
incompetence, incapacity or neglect of official duty, even 
favouritism is a sufficient cause. Impeachment is initiated 
everywhere in the lower house, except in Nebraska where the 
joint assembly of both houses constitute the jury of present- 
meni Except in New York and Nebraska, the Senate is the 
court of trial for cases of impeachment. In Nebraska, the 
Supreme Court (d) and in New York the Senate and the 
Supreme Court Judges in association (e) constitute the Court 
of impeachnxent, Wher(‘ the Senate tries an impeachment 
a vote of two-thirds of its members or of members present is 
usually necessary for conviction and the effect of eoUTictiou 
in all cases is removal from office and in most cases dis^Juali- 
fication to hold office (f). 

26 As previously indicated, trial by impeachment is mi , 
confined in England to offences committed by Ministers only* 
AU civil officers of Government mm liable, at the mstence 
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of ihc House of Commons aeimg as the jmy of jjioscnimenC 
to be tried by the House o£ Lords not only loi ciimos and 
‘iii-demeanouis but apparently also for uftmices of a pohiical 
nature. Colonial Governors and Gorernors Genmal and other 
high officials of the Oiown in the Colonies may on then 
letiirn to England be impeached in this way, without 
prejudice to the light of the Crown to institute criminal 
pioceedmgs in the Court of the King's Bench undei the 
piovisions of statutes previously outlined^ though of couiso 
conviction or acquittal in one jurisdiction would be a bar 
to tual in another. The last trial of a colonial Governor before 
the bar of the House was that of Warren Hastings. Since 
that time, howmver, increased facilities of communication be- 
tween the colonies and the, Central Government have brought 
the Governments of the non-Self-governmg colonies so much 
more completely under the direct control and siipei vision 
of that Government that the necessity for proceeding against 
their Governors by way of impeachment has for all practical 
purposes been eliminated^ whilst the neutral position Gover- 
nors hold m Self-governing colonies leave little room for any 
kind of proceedings against them. The Crown’s power of 
dismissal exercisable through a Secretary of State responsi- 
ble to Parliament suffices for all ordinary purposes, whilst 
criminal proceedings before the King’s Bench Division of the 
High Court, provided for by statutes, meet all cases of actual 
crimes so such more effectively than impeachment that the 
latter mode of trial may now be taken to have, at least in 
the British Empire, outlived its days of usefulness. It is 
of course not the habit of Parliament readily to part with 
any weapon in its political armoury, simply because it may 
appear to be a little out of date. But this particular weapon 
seems to-ejay to be more than that — it is obsolete, 

27. ,So far I have taken the irresponsibility of the State intiokbhiiy 
and the ' Supreme Executive 'as my text for defining the legal 
position Of both, ' Xaboth, however it is, usual to attribute 
another character w,tiich '^ves greater , amphtude to their legal , ' 
relations and confers' oh, them a stafeas poculiarly their oi^ ‘ 
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ministers of the King. But the original purpose of that law 
seems everywhere to have been to punish traitors to the State 
itself-— citizens u ho had turned public enemies. Ancient com- 
munities invariably dealt with traitors as with public enemies 
by special acts of State — single acts by which the State 
avenged itself on the wrongdoer (a). The law of treason 
of many countries still boars traces of it in the exceptional 
procedure by which such crimes may be prosecuted and the 
^^afflictiye'’ punishments by which they may be visited upon 
conviction (b). 

28. Anglo-Saxon law set a high value on the life of the 
King. The composition (wergeld) for the King’s life, m 
Anglia, was 30,000 thrimsas ( £ 1,300 ), for the prince’s 

15.000, for a bishops’ or alderman’s 8000, for a sheriffs 

4.000, for a thane’s or cleric's 2,000, for a churl’s 266 (c). But 
taking the King's life, though eminently risky in those days of 
blood-feuds, and highly expensive at best, was yet no treason. 
But killing the King must have become a 'bot’-less offence 
long before Alfred’s time, for that King made even 'plotting 
against the King’s life a crime punishable with death. That 

divinity did hedge the King” in Borne seems indubit- 
able, for an attempt on the safety of a Koman Magistrate 
was in Bepublican times accounted treason (perduellio)* The 
life of the Magistrate who held the impermnfi was made 
by the law as sacred as the life of the State itself (d). 
The person of the Tribune was made inviolable under even 
stronger sanctions. Physical compulsion^ blows, an attenapt at 


(a) Maine, Ancient Law, Cb. X. 

(b) See Bncycinpedia Britaimi(», lltb Edn., Article on Trewon. Treaepni 

In the Middle Ages, was not Its cotowwlon entailed forfeiture 

to the King and not as in felonies to the Lord, f he punishment for treason 
in England until recently was extremely bmtal. Until 1790, women pri- 
mtum obild be earned to the place of execution and bornt and male pirieoners 
dii4rp,'hni^snd dlwm,bowelled before they were quite dead until 1$I4, 
!Priali fbr befo,re the Act of 1 60S were held according to a pfoeedare 
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murder, even resistance to a Tribune’s will were majestas-—'^^the 
infringement of the greatness of the State’' (a). It was indeed 
Rome which gave shape to that on which the law of treason 
o£ modern European monarchies has rested. Alfred’s indebted- 
ness to Roman law in his legislation concerning treason seems 
obvious (b). But that law was fully developed not under the 
Republic but under the Empire. 

29. The inviolability of the person of the King m ancient 
societies was the outcome neither of sycophancy nor of arro- 
gance. There come stages in the evolution of society when 
the life of a nation becomes indissolubly bound up with the life 
of its King. In times when the Royal authority is m fact the 
only bond which can keep the loose-knit elements of society 
together, the life of the nation does really depend on the life 
of the King^ and killing the King is in very truth the planting 
of a knife in the heart of the nation itself. There is therefore 
nothing unusual in the laws of a nation at certain stages of its 
existence erecting offences against the person of the King into 
treasons, and when this has happened people have willingly 
acquiesced in it. 

30. But the treason laws of monarchic countries have 
seldom stopped at this point. Both in Rome and in Modern 
European monarchies, the law of treason grew and expanded 
under Royal auspices beyond all bounds of reason and necessity. 
Under the Roman law of the Empire, besides military offences^ 
the raising of an army or levying war without the Emperor s 
command, questioning the Emperor’s choice of a successor, 
murder of or a conspiracy to murder hostages and certain 
magistrates of high rank, the occupation of public places, the 
meeting within the city of persons hostile to the State with 
weapons or stones, incitement to sedition or administration of 
unlawful oaths, release of prisoners justly confined, even 
falsification of public documents, the failure of a Provincial 
Governor to quit his Province at the expiration of his office 
and to deliver his a^my to his successor 

Intention was punishable equally with ovei^t acts. Punishment 
of treason from the time bf fiMritfs was' de^th 
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I it,lRjarlmg ) und confiscation of propel fcy coupled with complete 
civil disability (a). 

3L In Feudal times, ^^fcreason”, say Vessrs Pollock and 
Maitland, a ciime with a \aguc circunifeience and more 
than one ceiitic' . A man who aided the enemies of the nation 
■was from \eiy ancient times, as he deserved to be, hanged. 
Flight from battle wa^ a capital crime under the Leges flenrici 
as under ancient (lerman customs. But the feudal bond o£ 
fealty proved the most fruitful source o£ treason laws m the 
Middle Ages (b). It was not altogether a new invention, for 
in Romo the client ^vho failed in his duties towards his patron 
was guilty of perduelho (c). Various breaches of the vassaFs 
troth became treason m the Middle Ages, petty treason in the 
case of the lord, high treason when it concerned the King, 
Adultery with the lord's wife and \iolation of his daugher 
became treasons. Worse still, nobody knew the limits to which 
the law might be stretched by judges anxious to prove the 
majesty of the King before the eyes of his people. In England 
in 1252 Parliament demanded that the offence be defined 


and made cognoscible. Accordingly a statute of that year 
proceeded to declare the following acts to be treason : (1 } 

compassing or imagining the death of the King, the Queen 
or their eldest son and heir ; (2) violating the Queen, the 
King’s eldest unmarried daughter, or his eldest son’s wife ; (3) 
levying war against the King in his realm or adhering to his 
foes ; (4) counterfeiting the King s coin or seal, and (5) slaying 
the Chancellor, the Treasurer or the King’s %Tudges while in the 
discharge of their duty — the last two provisions tearing evident 
traces of borrovrings from Roman law. By judicial iiitetprefe-^ 
tion, *^compassing or imagining the King’s ^ death’* was eons^, 
trued to mean any act directed to tbO dleposition or imprison^ 
ment of the King or to acquiring the wntrol of his person, 
dr any measure concerted with foreigners for an invasion of the 
Eihf dom^ m going or intending to go abroad for such purpose, 
"^iS' ,bf mere riot even Were treated as ^letying waP’ 
1^§, (dX ^ Two oeninries later, a' smteervionl Par-n 
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iiament suffered any act, thing or thought to be made a trea- 
son, of which the sovereign for the time being particularly 
disapproved (a). When along wuth this it is lemembered that 
until 1596 pioceediiigs against persons accused of treason 
lacked the ordinary guarantee^ of a fair trial, and that the 
punishments dealt out to persons convicted at such trials 
were^ until the beginning of the 19th century, the most brutal 
imaginable (b), the history of the law of the treason m England 
until very recent times must be acknowledged to have boen 
one of the darkest chapter of her legal and social history. 

Up to 1795, tht^ pt‘rson of the monarch had so com- 
pletely overshadowed the State that the law of treason took 
no cognisance of offences against the State which could not 
be construed to be also offences against the person or person- 
nal authority of the King. In 1795, and actual or contempla- 
ted forcible attempt to make the King change his counsels, or 


occurred in the leign of Charles II, m which a body of persons who gathered 
in warlike array and inarched with flags and weapons to tear down bawdy- 
houses were held guilty of levying war. Sir Mathew Hale had lefused to join 
in the judgment,. Most of the extensions of the law of treason by judicial inter- 
pretation were given statutory force by a statute of 1795 made perpetual in 
1817. See Anson, Law and Custom ofc the Constitution, Vol. II, 3rd Edn, 
p. 24L 


(a) In 1534, a statute of Henry VIII made it treason not to believe Mary 
illegitimate and to believe Elizabeth legitimate In 1536, another statute 
made it treason to believe either of them legitimate and another of 154S 
to believe neither legitimate. These statutes were ot course intended 
to secure the succession to the throne of approved heirs. By later sta- 
tutes, endeavouring to hinder or deprive the person next in succession to 
the Crown under the Act of Settlement from succeeding or by writing or 
printing maintaining that any other person is entitled to the Crown were made 
keaions* Halsbury, Laws of England, Vol, IX, p, 450, 


(b) - Thb sentence in the case of a man was that the oSender be drawn on 
a hurdle to place of execution and there be handed by the neck but not 

till he be dead* while yet alive he be disembowelled and that then 
Hsbodyb^' quarters, the head- and quarters to beat the 
disposal ‘of the Crowd. 'tIntH'i790, at eomidon law' a 'woman was 
' to;tbe place of execution en<^i burned. In' 1790* hmugkgi was subsMuted fee’ 
bmtnbife female 'ti^ilblrA' 'Lt'iWM, theipart'bf! theteteteneb 
add;’dis^mbbWCllmf 
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to intimidate both Houses or either House oi Parliament was 
made treason (a), 

33. Ill 1848, the offences which had previously been re- 
garded as high treason^ with the exception of those actually 
committed against the Sovereign, were made treason-felony 
and so not necessarily punishable with death (b). In the result 
therefore treason, under the present law, as distinct from trea- 
son-felony, IS the doing or designing anything which would 
lead to the death, bodily harm or restraint of the King, levy- 
ing war against him, adhering to his enemies, or otherwise 
doing acts which fall under the statute of Edward III ; whilst 
conspiracies to levy war, to deprive the King of the Crown, or 
of any part of his dominions, or to incite foreigners to invade 
the Realm, and force contemplated or applied to make the 
King change his counsels or to intimidate either House or both 
Houses of Parliament are treason- felony (c). By this device 
as also by the Riot Act of 1715, which gave Government power 
to deal with rioters as felons, more humane punishments were 
provided for lesser degrees of crimes against the State and the 
person of the King, whilst, as previously noticed (d), capital 
sentence when awarded upon conviction for treason can no 
longer be carried out with those circumstances of barbarity 
which specially marked the Medieval English law of treason. 
Forfeiture for treason too, as already noticed (d), has been 
abolished. On the other hand the Treason Act of 1842 made 
it high misdemeanour punishable by penal servitude for seyen 
years wilfully to discharge, point, aim or present at the per- 
son of the King any gun or other arm loaded or not or to 
strike at or attempt to throw anything upon the King^s person 


(a| Ausoa, Iiaw aaM Oti^m of tiie Coiifiititelion, VoL II, SjkI Mn, p, 244 
Shortly before this, itfe tbe trial of Lord (lordoa ansiag out of tbe 

Bopety Eiot’^ of 1780, Lord Mansfield bad spoken of two kwds of 
le?yiO^ w ; Cl) against tbe person of tbe King ; (2) against bis prerogative, 
agatol Ibb power of Parliaonent wbicb be represents, so that to restrain tbe , 
Kngby from rngning aooordlmg to law oonsttet^ feeaaong 
Hpwei^ at, tr. pp- nWh , 

(b) ^ f|e'pb*»i»bment Iortrmson4el<»y,ispenja servitnit^ for life or fm 
not lew tli«n ifrte y «rs or imprisominenl with bard labwr |if» not piore tbaa 
twd Ingted, Tol, IX p^ - ’ 

; (o| An^ uni Cnstw 11, 

^4244 ' 
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or to produce any fire-arm or other arm or any explosive 
or dangerous matter near his person with intent to injure or 
alarm him or to commit a breach of the peace. Misprision 
of treason was and still is a common law misdemeanour punish- 
able with imprisonment for life, forfeiture of goods and of the 
profits of land for life (a). 

34. Sedition, under English law, is conceived of as a crime 
against the Government rather than against the King. Eveiy 
person is guilty of the common la^v misdemeanour (1) of sedi- 
tious conspiracy who agrees with some one else (not being his 
or her wife or husband) to do any act for the furtherance of a 
common seditious intention, e. g., to hold a public meeting for 
the purpose of disturbing the public peace or raising dis- 
content and disaffection or exciting hatred and contempt of 
of the Government , and (2) of seditious libel if, with seditious 
intention, he either speaks or publishes any woids or publishes 
a libel. The punishment for these ofEences is imprisonment 
without hard labour for a period not exceeding two years with 
or without a fine (b). Seditious words with regard to the ad- 
ministration of justice in a Superior Court, whether spoken 
in or out of court, are punishable by indictment or information, 
or summarily by attachment for contempt by the Court whose 
proceedings are defamed (c) . 

35. It is easy to regard such offences as wilfully and 
maliciously setting fire to or burning or otherwise destroying 
His Majesty’s arsenals, magazines, dockyards, vessels of war 
and certain other Government property or causing, aiding, 
procuring, abetting or assisting such burning or destruction 
(which are punishable with death), inciting soldiers and sailors 
to mutiny, the formation of secret societies and the administra- 
tion of unlawful oaths, unauthorised drilling and practising 
military exercises, and even riotously pulling down churches, 
chapels, meeting houses and other buildings and tumultuously 
petitioning the Cro'^n or either House of Parliament, as offen- 
ces against the State, (d). But what I have said already is 

enough, without actually encroaching upon the domain^ of 

, ‘ .... ■ . . .| 


(b) IW, p. 460-461. , ' ‘ ^ . -‘''Mr'" 
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ciiminal law, to show the kind of protection the criminal law 
of England throws round the State and the person of the King. 

SU. The clinmiatiim of the Cna^ii fiom the constitution 
of the United Siuics hiuuglit to the grouiifl in that coiintiy 
the whole structure of the treason law of England centred as it 
was round the person o£ the King. By Art III. sec, S, the consti- 
tution (h fined treacon against the United States as consisting 
only in vying war against them or in adhering to their ene- 
mies, gi\ ing tlnnn aid and comfort (a), and it was declared 
that no pemon should lie convicted of treason unless on the 
testimony of tw’o witnesses to the same ovex't act oi on confes- 
sion in open court. The Congress wjas given power to declare the 
punishment of treason (b) but it was laid down in this section 
that no attanah r of treason wms to work corruption of blood, 
or forfeitoie except during the life of the peison attainted. 
Treason under American law is thus an offence against the 
State and not an offence against the individuals entrusted wuth 
the powers of government. Murderers of Presidents have 
accordingly been prosecuterl for murder but not for treason (c). 

37. The constitution of course left it open to the legis- 
lature to define and punish other crimes against the State, 
but as crimes only and not as treasons. Thus inciting or 
engaging in rebellion or msurrection, criminal conspiracies 
with foreign Governments m relation to disputes or contro- 
versies v\ith the United States, seditious conspiiacy, and 
recruiting soldiers and sailors for enlistment to serve against 
the United States have been made crimes by Act of Con- 
gress (d), On February 14, 1917, Congress enacted a law 


(a) “Levying war** has l)€ett judicially interpreted to include meeting 
openly m armed array” (not merely as secret conspirators) with the purpose 
and intention of nulhfiying or preventing the execution of a general law of 
Cemgross, not merely for some personal private ends hut with the idea of nuHi- 
fing the law in all cases, even though but one law is aimed at and even though 
not complete overturning of the Government is the object, V/^ol’s rase, 2S pi. 
0II& fiS ? ease, 26 Fed. Cas* 1277 ; ea.% 9 Fed. 026 ; 

mm^ M Fed. Cas, S97* Is the discouragement of recruiting' or inoite* 
ment to of war- workers in war-time “adhering to eaemto or giving 

them iild and oomforlf ‘ 

fb} An Act of Cfengte^ of 1700 made treason the United States 

punishable with death fey hanging. 

(c| lu' the Gycl€»pe4i^<^ Amwlcwn.! Govemiiiaftt. Htfei 

, Booy<4<fP^ lltb ' y.' 
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providing punisliiiienu of any person knowingly or wilfully 
making a threat to take the life of, or intiict bodily harm 
upon, the President of the United Slates. The oftence, it 
has been judicially held, is complete e\ui though the threat 
has not been communicated to the Piesideut (a). 

38 What IS the law of treason applicable in the Bilfcisli 
colonies and dependencies ? The extent to which English 
law applies to a particular colony or possesbjon has been 
coircctly stated to depend piimarily upon the manner in 
which that colony or possession became subject to the 
Cl own (b). There is a gicat difference between the case 

of a colony or possession acquired by conquest or cession 
m which there was at the time an cst.iblishcd system of law 
and that of a colony or possession which ouginated by the 
settlement of British subjects in territoiy unoccupied by any 
civilised State, and where there was no established system of 
law at the time it was peaceably annexed to the British 
Dominions (c). In the latter, the common law of England 
and the statute law as existing at the date of the formation 
of the colony apply, but not statutes subsequently enacted 
unless they are expressly directed to apply, subject ho\vever 
to the restriction that so much only of the law of England 
is earned with them by the colonists as is applicable to their 
situation and the condition of an infant colony (cl). As to 
even the former, in some cases the laws of England have 
been oxpiessly applied to the conquered territory with similar 
effect, UvS for instance in Grenada, St. Vincent, Dominica, 
St. Lucia, the Gold Coast, Gibraltar and Cyprus (except 
as to Ottoman subjects) (e). In Penang, no trace being found 
of any laws established before its acquisition by the East 
India Company, the same rule has been applied (f). In other 
colonies, the laws previously in operation have been left in 
force, except so far as they may have been altered by subse- 
quent legislation, OChtls in Ceylon (except in so far as the 

(a) Wmted Sia^e$ % BMrathf 245 Fed. Rep., p. ISl* 

(b) Mr. Tarring in HalBbtiry'& -Uaws of England, VoL X, Ti€e,.Be« 
pendencies and Colonies, p. 666. 

(oj Ikcl Also^ Co&jper v. App. Oas* 286, 291, (168%' i 

(d) r Halsbniy, iawsofBngknd* 

(e) I . ' ' ■ b' - . 

(f) . > . ' ' ' ' ' ' ' ' ■' '' ' 
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pcrsuiial laws ot the Hindu uud Maliomedan iuliabiiaiits have 
been allowed to be retained by them to go\eiii matters of 
inheritance etc.), the Cape of Good Hope^ Xatal; the Transvaal 
and the Orange Free States, the Roman Dutch law prevails 
and this IS also the case wnth British Guiana which formerly 
i^vas a Dutch possession, but except m South Africa the 
criminal law in all of them is at pmseot substantially English (a). 
Ill Mauritius, the law applicable at the time of its annexa- 
tion and now is mainly French. Tn Quebec, English criminal 
law (|iiickly (in 1774) superseded the French (b). In Trinidad^ 
the old Spanish law as it stood in 1797 is still said to 
be in force (c), but this appears to be true only of laws 
governing civil relations, the criminal law being appaiently 
And in India, English by legislation (d). In the matter of the application 
of English law to dependencies, India from the beginning 
was treated as siu generis, since there wvis in that country 
when annexed by the Biitish Crown a system of law adapted 
to the requirements of the indigenous population but unsuit- 
ed to European requirements. The course adopted appears 
from the Master’s Report in Freeman Fairhe (e) to have 
been “to treat the case in a great measure like that of a 
newly discovered country for the government of the Company’s 
servants and other British or Christian settlers using the laws 
of the Mother Country, as far as they were capable of being 
applied for that purpose, and leaving Mahomedan and Gentoo 
inhabitants to their own laws and customs, but with some 
particular exceptions that were called for by commercial policy, 
or the convenience of mutual intercourse.” By the Royal 
^ ^ charter of 1726 establishing Mayor’s Courts in the three Presi- 

Iri Fr®«iaeECy ^ 

towns. deucy towns of Calcutta, Madras and Bombay, all unrepealed 

(a) Haisbaiy, Iaws of Englmid, VoL X, fp. S67-6S. See alao Barge’s 

polouW Eaws and Oarta, re-edit>ed by Rmtoo and Fhillimore, 1907, aadar 
rmpaotire Jieadmgs. The Fenal Code of Ceylon Is tw-aed on the Indian Feiml 
Code which itself is English, The Civil Law of British Gmana Ordinan«» ol 
1010 has virtually displaced Ecnnan Butch law by English comnwn law 
mmpk m to r«d See dowaal ol the Society of Oc^paative 

latibn, S*j. Ho It, p. 

(b) Cfeloona^ Laws 2 ®d Oourla. i»-6di1»d 'by ^«tMiaad Fhllll- 
teOWf pp. 190-2^7. 

(c) , 

(d) BWsHry^ Vbl % ' . 

ilal 'Law# i»il U% 
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Acts of Pailiameiiti prior to that date together the com- 
liion law of England as it existed at that date, so far as such 
Acts and such laAv were applicable to local circumstances^ 
were given the force of law m those towns (a). There was no 
such express application of the common and statute law of 
England to the territories subsequently annexed and lying 
outside these towns. Though the Indian legislatures now 
have almost plenary powers o£ legislation over all persons 
and things m India, the question whether any portions of 
the English common and statute law m force at the dates 
of the annexation of various portions of Indian territory apply 
of their own force to those territories is by no means yet 
(as I shall presently show) a wholly academical question (b). 

39. So far as the law of treason is concerned, the English 
law as it was in 1879 appears to have been adopted as the law 
in Canada and New Zealand. In Australia, the law applicable 
IS the law of England as it stood when the States were colon- 
ised except m Queensland and West Australia where the 
English statutes were re-drafted and applied from 1899 and 
1902 respectively. In Ceylon, the Straits Settlements and 
Hongkong, statutes have been framed on the lines of the 
Indian Penal Code. In the West Indies, the Roman Dutch 
law has been superseded by laws framed on English lines. In 
South Africa, the Roman Dutch* law in force distinguishes 
between high treason and vis ^uhhea^ that is, insurrection 
and riot endangering public peace and order. 

40. As regards India, Chapter VI of the Pena”" <^ode of 1860 

is popularly assumed to contain the whole of the law 

of major offences against the State, Chapter VII deals with 
offences relating to the Army and Navy and sec. 505 cl. (a) 
(making the publication and circulation of rumours, statements 
or reports with intent to cause or which is likely to cause any 


(a) Halsbury^s Laws of Luglaud, YoL X. p. 614. 

(b) See in this conuection the fbllowiag crises v. 

I. Moore Xnd. App. MB {1826) Mnf&t ^ JSfwv. M /. 1 Mow 

InC'-Ap^ (1816 ) ; Simm6,§ U&mmi nf Bm$nl v* Mrnm 
t App^ 887 'I md Lord Stoweh!'» i^dgm,eat , in ** 
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(iiiiccF; suklior or sailor in the Army or Xa\y uf Ilift Majesty or 
111 tlo‘ Iluyal iiidiriii Marine or in the Imperial Service troops 
to luiiiiny or utimrwke disr*^Cfard or fail m hi» duty as siicli^ 
an offence punishabh* vMtli a uiavmiiim sentence of two yeans’ 
rigorous imprisuiimenl) ppAiJe.'s for le^s seiioiis oiiences of 
the same de=?ciiplion. But the only offences of a treasonable 
ciiaiacter deah ’\\iih m Chapter VJ are niter aha (i) waging 
or attempting to wage war or abetting the imaging of war against 
the King — en otfeiieo pmiidiable \\ith death or tianspoitation 
iui life and forfeitnie of prupeity (sec. 121);, (ii) con^spiracy to 
commit the abuv<‘ utfenees or to deprive the King of the 
so\ereigiiiy ot Biitish India or any pait thereof or by means of 
ciimiiiil force oi show thereof to o\erawe the Go\ernmeiit of 
India or any Local Go\ernmeiit (sec. 121 A)^ (in) collecting men, 
arms or ammunition or otherwise preparing to wage war (sec. 
122j^ (i\j bringing or attempting to bung into hatred or con- 
tempt or exciting or attempting to excite disaiiection towards 
Ills Mojesty or the Government established by law in Biitish 
India by seditious speeches, writings, signs or visible representa- 
tions or otherwise (sec. 124 A) — all of which are punishable by 
transportation for life or terms of imprisonment (simple or 
rigorous), and m the last two cases by sentences of forfeiture and 
tine ill addition respectively, (v) concealing the existence of 
a design to wage wav against the King intending by such 
concealment to facilitate or knowing it to be likely to facilitate 
the waging of war — an offence ivhich is made punishable by a 
waxinmm smtepce of 10 years' rigorous imprisonment besides 
lint. servant allowing a State prisoner to escape 

(i) voluntarily (sec. 128) is punishable by transportation for 
life or imprisonment of any description which may extend 
to 10 years besides fine, and *(2) negligently, (sec. 129) by 
simple imprisonment for a term which may extend to 3 years 
and fine. Any person aiding the escape of, or rescuing or 
harbouring a State prisoner may be punished with transportation 
for life' ot imprisonment of either description for a term exten- 
ding to 10 years, besides fine (sec. 130). But the most 
charaeterisiie provision in the whole chapter is sec. 121 which 
provides that whoever, with the intention of inducing or 
compelling the Gorernor General^ a Governor, Lieutenants 
Governor or Member of Council to exercise or refrain from; 
exercising power of snot .Gofcmor 
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Governor,, Lieutenant Governor or Member of Conneib assaults 
or wiongfully rostiains or attompks \\ronglaiiy to restrain or 
overawes by means of ciiniiaal foice or show of criminal f(tiee> 
or attempts bO to oveiawe, such (mvernor Geneial, Govaiior, 
Lieutenant Governoi or 3^Iember of Council, shall be pumshed 
with impiisonment of either desciiiition for a teim ^\hich 
may extend to seven yeais, and shall aLo be liable to fine, 

41. Otfences against tli« pcrvin ol contain high oifauals 
in India, if made with the intention of compiling them to 
exercise their lawful poweis aie thus by this last mentioned 
section constituted Static offences, but offences against the 
person of the King aie nowhere dealt with in the Code or 
in any other Indian statute At the time the Indian Penal 
Code became law, the possibility that the King might visit 
India was presumably not within the contemplation of its 
framers, and it was in consequence not consideicd necessary 
to codify the law of high treason for India. I do not think 
however that the Parliamentary statutes dealing with offences 
against the person of the King can be so interpreted as to limit 
their application to offences committed within the confines of 
the United Kingdom only^ or that the omission to codify the 
law of high tieason m the Penal Code makes any diffeience in 
the application of that law m India. Still it would be distinctly 
desirable that the inviolability of the King Emperor^ a funda- 
mental fact of British constitutional law, should find indepen- 
dent expression in an Indian statute. 

42. The treason laws of the countries on the Continent 
of Europe having been codified are on the whole simpler and 
more rationally conceived than that of England, as will appear 
from the following abstiact appearing m the article on Treason 
in the Encyclopedia Britannica (11th Edn.). In France, by the 
Code Penal, treason falls under the head of crimes against 
the safety of the State (Bk. Ill, Tit, I. 0* !.)• It is a 
capital offence for a Frenchman to bear arms against France 
(sec. 75), or to plot with a foreign power or its agents to commit 
hostilities or undertake war against France whether war follows 
ot not fsec. 76), or to intrigue with the enemies or the State 
for facilitating itheir entry into French territory or to deliver 

. to them French* Ships or' fortresses or to supply them with 
inMitiona'bf.war 'toAid the.prdgre^, bf their arms in . ^rbnoh 
' 'ps#es$iona'or * against French hj sea 4i 7'S). 
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Germany distinguishes between high treason and treason. 

High treasons are (1) Murder or attempt to murder the Empeior 
or a federal Sovereign in lus ov> n State or during the stay of 
the offender in the Sovereign State tsec. 80), (2) undertaking 
to kill, take prisoner, or deliver into an enemy’s power, or 
make incapable of government a Federal Sovereign in his own 
State or duiing the stay of the offender in the Sovereign State 
(sec. 80), (3) to change by violence the constitution of the 
Empire or a State thereof or the successor to the throne 
therein, (4) to incorporate by force the Federal territory or 
the territory of any such State with a foreign State or Federal 
State (sec. 81). The Code treats as treason but does not 
punish by death the offences included in the French Code, 
(secs. 87-89), and in certain circumstancey punishes alien 
residents for those offences (sec 91). The Code also punishes 
insults on the Emperor and Federal Sovereigns (secs 95, 87). 

43. By the Penal Code of 1888 (Tit. I. 0. 1.), treason in 
Italy includes direct acts to subject Italy or any part thereof 
to foreign domination or to dimmish its independence or break 
up its unity (sec. 104), to bear arms against the State (sec, 
105) or intrigue with foreign States with the object of their 
levying war against Italy, or helping them in such war (sec. 
100), or to reveal political or military secrets affecting the 
national independence (sec. 107). The Spanish Code distingui- 
shes between treason and rebellion. Under the former are 
included assassination or attempts on the life or personal liberty 
of the King (arts. 158, 159) or insults to the King (arts. 
161, 162). Under rebellion are included violent attempts to 
dethrone the King or to interfere with the allegiance to him 
of his forces or any part of the realm (c). 

44. From the foregoing summary of the treason law of 
the most important States of the world, it appears that 
whilst the treason laws of the two republican countries of 
Franc© hud the United States are confined in their appHcar 
tion to offences ^inst the safety and integrity of the State, 
tho« of monarchical countries are extended to afford protection 
also to the person of their hereditary chiefe and to their 
successors in office under the law. In England^ as in 

— ^ ^ — I ' 
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Eome^ some high functionaries, e.g. the Chancellor, the Trea- 
surer (an office now obsolete) and Eoyal Judges also are 
protected by the law of treason — a provision which^ though 
it has been suffered to remain untouched on the Statute Book, 
is not likely to be extended to other incumbents of State offices 
however exalted. The provisions of the Act of 1795 which 
made it a treasonable offence to intimidate the Parliament 
aie not altogether singular, for Art. 43 of the constitution 
of Denmark makes the Rigsdag inviolate and all persons who 
assail its security or freedom or issues or obeys an order 
for such a purpose is made punishable for treason, whilst 
Art. 110 of the constitution of Sweden besides making oifences 
against the Rigsdag treason provides that assaults on members 
going to or from a sessions shall be punishable as assaults on 
a King’s officer. Still, on the whole, the contents of the 
treason law of England appear at this moment to be of the 
amplest — a state of things which finds a sufficient explana- 
tion in the peculiarly English habit of allowing worn out 
provisions of ancient statutes to remain on the Statute Book 
long after they have become obsolete for all practical purposes. 
The identification of the King with the State, whilst it 
materially aided m the development of the law of crimes, did 
undoubtedly at the same tune lead to an undue stretching 
of the law of treason, with its savage penalties and iniqui^ 
tions procedure for trials, so as to make it cover cases 
of ordinary crimes more or less serious. The time has 
certainly come in England for a more scientific differen- 
tiation of ordinary crimes from offences against; the State 
proper, than is afforded by the English law distinction 
of treasons, treason-felonies and treasonable offences. For 
reasons already indicated the treason laws of the English 
colonies and dependencies share in the merits and defects of 
the law of the Mother Country, Of the law of India, it 
need only be stated that the Indian Penal Code was jpassed ten 
years before the English Act aholishing forfeiture for treason. 
Forfeiture of property folloyrs op a conviction under the 
Indian law for the offences of waging war or attempting 
wage war, .conspiring collecting mms etc. to wage , ’fat ‘ ot 
abetting the waging, of war against,' State' (secs, 124 
' ’ 45, the' Ibregoing i,t^ 

i^espon^ibilifeW inviotolW,'^'^ Chief: Etwilmbibe- 
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tit ure t Ilf* fact which togetpor ctr by tlieiiist^ves giu* hiiu 
a statiis ‘Q law peculiarly his own. It seem- hardly nocessaiy 
to ippeiit thati the irresponsihihfy oi the Chief Magistiaie before 
tht^ law for his wrongs Joes not niahe those acts or otlieic 
iloib^ in hi^ inme legal. From the liiaxiiu ^Hhe King can 
do no wrong*’ the concificion does not fuilow that wliate\er 
the King does or authorises others to do is valid m law. 
The whole modern doctiine of ministerial responsibility is a 
repudiation of that concliiMoii, The maxim act^ordmg to the 
mterpretmion it has received in Engdand and on the Continent 
of Europe^ meiely fteprues the aggrieved subject of !iis remedy 
in case the wioiig follows from a per'^onai act o£ the King. 
An act of a Slmi-ter performed in the name of the (fhief 
Execiitue, (>xcept in cases where a defence in bar that it is 
an ‘"act of Slate” is allowed, is, if m excess of lus legal 
aiithoiityg open to review by courts of law> ordinary or ad- 
ministrative. In the Federal Covernment of the United 
States of America alone has been ft‘lt any hesitation to 
draw this conclusion, but here also opinion seems to be 
divided (a). 

40 . From the above, it follows that though there may 
be no remedy against the Chief Magistrate personally for 
wrongs done by him his acts and orders are subject to 
examination and collateral attack in couits of law at the 
instance c^f persons aggrieved thereby. Upon this matter too, 
the Federal Government of the United States is the only one 
with reference to which the courts have developed the prin- 
ciple that they will not review the President’s acts where the 
attempt will bring them in direct conflict with him. Such 
acts apparently done in the exercise of his police powers thus 
wsume the importance of ^'politicaF’ acts, which of course 
are not open to review by the courts of law. The Governors 
of States, however, apparently have not been treated with 
the lame consideration everywhere ; but the better rule is 


(a) ’ In v. iMhm, 4 BlateHori 4^1, it was suggestwi that suborUi- 

nates of tilts Ppeialdinnl «xcoating orderi iswed in the diMtttiiiM ®f %ht 

like to President proteefeed from notion. But Mr. writing in to 

Cyclo]^» of ^ Atotiioaii 0oveminent fewer, fheqory of,) 

tone ii ns wllWl liw iiat toorderof toFr«idettt,6»ttnofebcpl«d«t by 
Ms stttedloato U ^ acfti done by them It flbialte of laWi* Ct. ,#te* 

,111 M the aovertwt 4 Aot of 110 to 
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oiaied U) be tliac the courts Mull not attempt to control a 
Governor’s action b}’ attempting to oxeicise direct le&tiaiiit over 
him (a). 


47, In the ibiegoiiig treatment of the legal position of 
the Chief Execiitne in scvetal coimtueS; I had incidentally 
to refer to the legal position of the Executive Comicillois in 
some of them. In a previous lecture I tried tu dihoiimiiiate 
between iw o kinds of Executive Councils, c. g,. Cabinet and 
non-Gabmet. The position of Cabinet Councillois in law 
IS not distinguishable from that of ilimsters in general, MhiLi 
Ministers in States such as Germany and the United States 
are^ in fact as well as in theory, ininisteis and servants of the 
Chief Magistiate mud are nut Councillors in any sense, A 
consideration of the legal position of Executive Councillors 
as such must therefore be limited to Councillois who are m 
law colleagues of the Chief Executive. The members of the 
Council of the Secretary of State for India and of the Executive 
Councils of the Governor General and Govcinois in India 
occupy such a position to a certain extent, and, as previously 
pointed out, by statute, shaie in the immunities and piivileges, 
such as they are, of the Chief Executive, The members of 
the Bundesrath in Germany might conceivably have had some 
such privileges, but I do not find that they enjoy any immu- 
nities other than what they derive from being members of a 
legislative chamber — a circumstance which I take to point to 
their essentially subordinate position in the constitution, in 
spite of the claim of German writers like Zorn that the 
Gorman Empire is a Federal Republic. The Swiss Federal 
Council is perhaps the only supreme executive college in 
existence to day. But the Councillors do not appear to enjoy 
the absolute immunity from action of the Supreme Executive 
of other countries, The aggrieved citizen has, however, in the 
first instance to complain before the Federal Assembly. If the 
Federal Assembly should reject the application, the applicant 
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(a| Mr. Gamer in Ms Article on *'111(110101 Power, Pteory in the 
Cyclopedia of Amerioan Goyerntn'ent notes that aomrts in the tTulted SWes 
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maj sue llic Councillor, l)ut m ihai case tlic Confedeiation 
assiimos responsibility for the act of its Eanctiooary (a)« 
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LECTURE XV. 

OF MEMBERS OF THE LEGISLATURE. 

1. I noticed, in the course of the last lecture, that an 
English statute of 179.5 made treasonable inttr aha attempts 
to intimidate the Houses or either House of Parliament, and 
that somewhat .similar provisions occur in the Danish and 
Swedish constitutions. These and similar provisions, however, 
which do not occur m other constitutions, hardly furnish any 
adequate measure of the immunities and privileges generally 
enjoyed by members of legislative assemblies in modern cons- 
titutional govcinments. When these have been enumerated, 
it will, I think, be fairly clear that members of legislative 
assemblies as such do on the whole occupy in the scheme of 
government a status peculiarly their own. 

2. Just as all modern constitutional governments are 
adaptations of a form which grew up spontaneously in England, 
and legislative bodies in all modern forms of government have 
been modelled more or less on the English Parliament, so 
too are privileges of members of the legislature in eveiy 
country, such as they are, adaptations of rights and immunites 
which grew up within the English Parliament, It follows from 
this, that privileges and immunities of legislative bodies and 
their members are for this, if for no other reason, an essentially 
modern development. 

3. That members of the legislature should, in the public 
interest, have certain rights, privileges and immunities, seems 
to modern ideas a self-evident proposition. If it be the busi- 
new of these bodies not merely to enact and register legislative 
proposals placed before them by the executive but also by advice 
and oritiefem to keep them up to the mark, and seek to remove, 
abuses not raoly in the administrative system hut in every part 
of the body, politic, it is absolutely necessary that they should 
enjoy a ve^ large measure ofEberty of speech vrithin thq House, 

' Lowdl,; , Partin ' ia, OoatiwiiiWi . fuL, it' 
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But lb does nob, at least at first sight, appear to he quite as 

obvious why a member o£ Parliiiient as such should also be (") Pre^dom 

^ ^ from airest, 

immune from arrevst under civil and criminal processes, and 
nowhere m fact to-day is the immunity allowed in this respect 
altogether absolute. But the experience of legislators in 
England of the lengths to which Kings m the 16th and 17th 
centuries were 'prepared to go to put obnoxious members out 
of the way proves its necessity, at lea^t in countries where 
Parliamentary government has not fully established itself. 

4. Nor, be it remembered, weie these privileges conceived How won. 
by Royal statesmen communing wuthm their own souls, and 
handed over by them as free gifts to legislators not yet appre- 
ciative of the value of these boons. They were wrung out 

of unwilling hands and as often taken back and wiested again. 

5. JFirst, di.s vego^xch the right to freedom of speech and (p Freedom 
debate In 1397, Sir Thomas Haxey was impiisoned by order debate!^^ 
of the King (Richard II) and found guilty of treason for having 
introduced a bill to regulate the Royal household. The 
proceeding, we are informed, was reveised by Heniy IV and 

the Lords in 1399, and the privilege of free discussion was 
expressly recognised and confirmed again in 1407. So it 
needed the countenance of a usurper on the throne to secure 
the earliest official recognition of this privilege. But this 
recognition did not^ in 1451, prevent Thomas Young from being 
imprisoned for introducing a motion to declare the Duke of 
York heir to the Crown, then in the futile keeping of Henry VI. 

The proceeding however was set right in 1455, when the Duke 
of York, now Protector, had the case referred to the Lords, 
on whose recommendation reasonable compensation was 
ordered by the King. But the leading precedent in the matter 
was set hy Richard Strode, 


6. For havipg with other of this House’’ introduced into St^e^s Act 
Parliament certain bills which the tinners did not like, Strode 
was prosecuted in the Stannary Court, fined and imprisoned 
in default. On his petition, it was^l enacted in 1512 that the 
Judgment and execution should be void and further that all 
miits etc. against him '^and every other of\'the person or 
^|iersonS before specified that now^be'bf 'thjia Patliam^t , 

/any Parliament hereafter shall ^ for ; bill, ' ' 

'jug or,' , qi, '?wy /' 
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Pailiciiiient to b^* ooinuiunerl and treated of be utterly toM 
and oi: none effect From 1541, pri\ileges of fieu diS“ 
ca^bion, fn^e acce'5S to tbe Kmg and fieedom fiom airest 
b(‘gaii to be formally ciaiiued by the Speaker at the coiiimeiice» 
iiienfe of each Parliament and formally recognised by the 
Sovereign, Ne\ertlieless, neither Eii/abeth, nor James I, 
wliei 3 c\or it suited their Royal pleasiiie, hesitated to violate 
these piivilt‘ges. The last fight for fieedom of Parliamentary 
sipeech and debate took place in lG2f) \\ hen Eliot, Hollis and 
Valentine were imprisoned by the King s I]eiic!i for alleged 
seditious speeches in Parliament and assault on the Kpeakcr, 
that (Jourt having somehow persuaded itself that Stiode's 
Act was declared to apply only to his particular case (a), 
Thc‘se proceeding were reveised by an Act of Parliament, 
at the instance of Hollis who w'as still living, m 1G67. This 
Act made Strode's Act general, and the judgment of the 
Kings Bench also was formally reversed by tho Lords on a 
writ of error in 1688. To put matters bf^yond ad possible 
doubt, the Bill of Rights in that year declared that freedom 
of speech and debates or proceedings m Parliament ought not 
to be impeached or questioned in any court or place out of 
Parliament, From this time liberty of speech of members 
was attacked indirectly by dismissing the speakers fiom 
offices which they held under the Crown, but this practice 
too was abolished m 1765. 

7. The progress of the privilege of fieedom from arrest 
and molestation was even more chequered. It was from Henry 
IV again that in 1404 came the first Royal recognition of 
this privilege. In the following year John Savage who had 
assaulted a member’s servant was mulcted in a double fine. 
With a King on the throne who depended for Ins title and 
tenure on the Parliament^, the members evidently felt safe 
to press their claims a good deal beyond what was necessary 
in the public interest. It was a weakness which;, as will 
presently appear, grew with the growth of Parliament. In 

fi,) ' lAftdmg Cages in CoEstitational Law, Fourth lUition, Hote 

on p. 4*2^ fu ^ tStii ana I6fch cseuturies whm Parliament was m point of 
fact as mwh frulidal as a legislatwe kwiy, every pr ivate ’‘Act” of Parlia* 
ment waa lalil# to' M viewed as % decisioa®' m a parlMar ease, Mndmg 
mlf on toc^'Ued and of v^ne, M to othera* only as a prccedeul. 

MoIlwafUi Si#' ^prnmmt md Ite S&pwi»ey, p. 
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1433, a statute declared double damages due for an assault 
on a member going to Parliament. 

8, Pievioiis to 1543, imprisoned members and their ser- 
vants vere leleased by special Acts of Parliament if imprisoned 
in execution of judgment ; and by \Mdt of privilege issued 
by the Chancellor, if imprisoned on mesne process. In 1543, 
however, in die ease of George Ferrers, a member imprisoned 
as surety for a debt, the Commons demanded his lelease on 
their own authority through their sergeant^ and the Sheriffs 
ha\ing refused to comply ^vere imprisoned for contempt by the 
House which likewise held a writ of privilege from the Chan- 
cellor to be unnecessary dt‘claring that the orders of the 
^'Nether House'' could be carried out without a writ by the ser- 
geant whose mace was his warrant," This action of the Com- 
mons, we are told, was supported by the King (Henry Till). 
To what lengths this summary power of enforcing its fancied 
privileges was earned by the House m this and the following 
centuries will be presently shown. But, on the point of freedom 
fiom arrest: In 1G42, Charles I entered the House of Com- 
mons, then Sitting in debate, to arrest five members, Hampden, 
Haselngge, Hollis, Pym and Strode for alleged treason. No 
privilege could be claimed w^hen a member was charged with 
treason, but the King s action had bet*n anticipated and the 
members had left before his ai rival The Commons who had 
already resolved on Civil War, now declared in anger that 
the King's action w^as a breach of privilege and his conduct 

false, scandalous and illegal." Since then the question of 
privilege has not been in debate between King and Parliament. 
It has depended for further definition on Parliament and the 
courts .a). 

9, As to the extent of the privilege claimed by Parliament^ 
if the vanity of Kings led to the expansion of the law of 
treason to the point of harshness, the vanity of members 
inflated the law of Parliamentary privilege to the uttermost 
limits of absurdity. In fact, the country squires who at this 
period contributed the hulk of its membership took themselves 
(as has been their wont in every country) altogether too 

(ft) For most of the ^ facts of history set oat above^, M 
Ooafttitefcioaaftl History of‘ Bagtodt iMl# llfty, 

parUftmeatary {I2tb Edu. 
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seriously^ Armed with the pow^r of suiiimary coiiimitiiaeiil, 
the two Houses \ied with each other in extending tlio.Ne 
limits. From the* repoit in Sfockdale v, Ifanmrd (a)^ it appears 
that at different times, offenders had been compelled to make 
satisfaction or were taken into custody for iiiipoimding a 
member s cattle, lopping his trees, detaining liis goods, ser\ ing 
his tenants with piocess, taking liis horse from a stable and 
liding it, digging his coal, ploughing his land, killing liis 
rabbits, assaulting his porter, fishing m his pond^, erecting a 
a fence on his waste. On one occasion, an attorney was com- 
mitted for delivering an exm'bitant bill of costs for pre- 
paration of a petition to the House and for tlireateumg to 
sue foi the amount ’’ (b). One is not surprised to learn 
that the claim of privilege was at its height m the reign of 
William III (c). 

Arbitrarily 10. The Commons’ power of summary commitment, first 

en forced by 

summary assumed m 1543, made privilege (during the session) more 
formidable than prerogative, "‘which must avenge itself by 
indictment or information involving the tedious process of 
lawj while privilege wdth one voice, accuses, condemns and 
executes” (d). Did fthe prisoners committed by the House for 

Court power- remedy in law ? None, for the courts have 

loss to grant consistenty Iieldthatifa prisoner committed by the House 

obtained a writ of habeas corpas and the return to the writ 
was that he had been committed for a contempt of the House, 
the Court would inquire no further but would remand the 
prisoner to his goal (e). It would thus seem as if the House 

(a) 9 Ad. and E. 1 (1839), at p. 12. 

(b) Thomas, Leading Cases iu Consfeitutiona! Law> p. 51, Note, and 9 Ad. 
and 11 (1839) at p. 12, Footnote (b). 

(e) Maitland, The Cbnstitutional History o£ lEngland, 1913, p, 323, 

(d) Fer Ix>rd Denman^ C. J., in T. 9 Ad. and E,, 1 

(1S3&), atp.166. 

(e) mm, 6 St, Tr. 1269 (1617), Burdett v. AhM, 14 East 

1-I6i j 4 Taunl^AOi i S Bow, 165 (1811), tSkenjf M%Mhs$sk 11 Ad. and 

B. 173 fh'O tbeoretKsal juetidoatioii of this view is to be found in the 

fact thabm the Middle Ages the High Court was a judicial body first and a 
legislative body by nsurjpation, “The High Court of Farliamenf' was indeed 
at this time the hlgOsI common law court of the land* Its privileges as such 
It reimiw^ thiwfh tradition teg afl«r It had ©eased to Judielal f^nc- 

_ ti«s. See 1i%h Owt M Farllwntnl and 
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had legal power to turn into a contempt just what it pleased, 
and there was no power on earth to say that it uas either 
arbitrary^ stupid or only mistaken m its judgment. 

11. more justifiable use of the power o£ the Hoiise'^ 
says ilaitland, ^'consisted m the punishment or attack fSirec- 
ted not against individual members but against the House 
as a body. But even in this sphere the power was intem- 
perately used”. In 1701^ the majority of the Commons’ House 
having been slow to grant supply^ the Grand Jury of Kent 
presented a respectfully woided petition begging them to grant 
the King the money he urgently needed fur the prosecution 
of war. The House voted that the petition was scandalous 
and an attempt to destroy the constitution of Pailiamenfc and 
committed some of the petitioners to prison ^ James IBs 
commitment of the Seven Bishops on charges of treason was 
reasonableless itself compared with the high-handed character 
of these proceedings. Through this power of commitment, each 
of the Houses, according to Maitland, gained a power of 


of a judgment awarding damages for a libel on the Plaintiff Stockdale 
contained in a report which Hansard had published on the authority of 
a resolution of the House. In that action, Hansard had taken the plea that 
the publication of the report wjs a pnvilege of the House regarded by it 
as such, and was not open to examination by the Court. Denman, C.J,, 
who delivered the judgment of the court in that case overruled this plea 
and held that the Commons’ House alone by a resolution could not make that 
legal which in fact was illegal, StockdaU v. llmuardi 9 Ad. and B 1 (1839), 

The judgment m the m,se was also delivered by Denman, C. J., who 

whilst adhering to his decision m Slot ltdale v IJaium d was yet able to hold 
that he was unable to inquire into the grounds of commitment because the 
Warrant of commitment did not specify the grounds upon which the Sheriff had 
been adjudged guilty of contempt by the House The likeness of this deci- 
sion to that In DdrmVn 3 St. Tr. 1 (1827) (in which five Knights having 
been imprisoned for refusing to obey privy seals for forced loans to the King 
sued out k&dmm but a return m each case alleging that the prisoner 

was in custody by virtue of a warrant of the Attorney General which stated 
that he was and is oommitted by the special command of His Majesty, of courts to^ 
was held luiScient) is obvfous. Bngjish consMtutkmal writers have been jaf? 

in the habit of stigmatising the- judges who decided' ease w having' 
been unduly subservient to the King. An outsider, like' the present writer' 

,canudt hd|i remarking that if the judges were^ subservient, to Kings in^ 
llih 'O^tury* 'they w^ero’ in 

and IW* . Xhe'iu^Pa®^ -to;*®' 
tihwei In 

'■imioteuce. ^ ^ , 
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aiLirraiy impriaoniMent Liiirdi Inu rl to Iho Star 

Cliciition*. Fortiaiaiclt pov « toi for Loth the House aiirl iho 
poople uiio IIP iiiioti itr nu^t'L iHiprHuiiun nt by n/iler of the 
could iu vfc bry[Xei} Ion;; durutajii. It uidedi "w itli 
|ii tu'oga! ion or dj-oilufiou m tl^e ca-' of liio though 

not 111 the of tho I^ord-! 'who had powei to iinpiison 

for Iked toruift. Bui e\ni they do not appear to have used 
this power harshly. The fact is tkafc the Sr|iiiieaicliy winch 
ruled til* count r\ from the 17 th to the Hitli eeiitiiry washy 
liatiiic up to am dogrec of petty tyranny, but incapable of 
flow might oppressum, 

12. Of the thren specie^ of Paihamcniary piivilege whoso 
history 1 ha\e tiacod (i) freedom of speech and debate 
has stood the tost best. As to (ii) freedom from molesta- 
tion and arrest^ the S<pures, in the 18th cfmtiirjg began to 
have misgnings that th<ar claims in thw respect had perhaps 
been pushed too far. By a statute of 1770 they tacitly 
surrendered the privilege in favour of members’ personal 
servants. OfHcers" of the House — of each lIoii<e — arc pri- 
vileged, like membms thoiiisehes, when engaged in the 
the seruce of the IIoiiso, but not the personal servants of 
the memboLs, It, had bi^en previously curtailed by statutes 
in other wa}s. But most of the exisf-ing limitations upon 
the extent of this pihih^gc arise from standing orders of the 
House themselves, In 1626, the Lords had agreed to a 
resolution disclaiming privilege for treason felony, or refusal 
to give surety of the peace, and the Commons in 1675 agreed 
to a similar resolution, and in 1 697 agreed to a further resolu- 
tion disclaiming it in cases of breaches of the peace, for- 
cible entries or forcible detainers. In 1763 both Houses 
agreed that the privilege did not extend to the case of writing 
and publishing seditious libels. A metnber of a House may 
be committed for an offence under the Bankruptcy Act, 1888^ 
inspite of the privilege of Parliament, ArwisiSTOircj, Ex parte 
Lindmf (a)., and may also be committed for a criminal or 
quam^&tmiml contempt of court, Wellealey v. Beaufort (b). 
In any caie in which a member of either House has been 
arrested upon a criminal charge and also in the event of 

fo) ' ' ' ' ' 
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coridciimaiioii the House o£ -which lie is a mo? r duly 

apprise 1 of the fact* A standing ordei of th^' House of Lord^ 

of 1902 dirtCbS that no Feer or Loid ot Pailiaineiit Iws pun- 

lege against obedience to a writ of haheas corpus directed to 

him (a)* The duration during which this puvilege lasts in 

the case of Peeis is accoiding to a standing order of the House 

of Lords ''witlim the usual times of piivilcge of Parliament, tliepmilci 

an expression which is taken to mean^ a poiiod which begins 

forty days bcfoic the return of the writ of suumions in the 

beginning of oveiy Parliament and continues iuity days before 

and after every session of Pailiameut for membeiS;, and twenty 

days Hi each case for their servants. In the case of the 

Commons, it has been held that a member cannot be ariested 

for a pciiod of foity days before and after the meeting ot 

Parliament (Gimd[/ v. Diincoinhe) (b) ; and also that he is 

immune from airest for a period of 40 da} s even after the 

dissolution of the Pailiament of which he was a member. A 

member who is in custody at the time of his election is 

liberated upon his election, in virtue of his prixilege, unless 

he is undergoing a term of impiisoiimeiit tor an indictable 

offence or foi a criminal contempt of court (c). 


13. The right to (in) punish what tk‘ House roo aids as a 
bleach of privilege by summary commitment for contempt 

stands in law to-day where it was left by the cabcs picvioiis- privilege, 
ly noticed. But since the Squires have ceased to have a 
predominant voice in its counsel the spirit of its imforccmont 
appears to have altered, and Maitland bears testimony that * on 
the whole the power has of late been exercise tempeiately 
enough, save in some moment of irritation” (d). 


14f, Incidental to these privileges are two others which 
have been described (e) as (iv) the right of each House to 
provide ifor its due composition and (v) the right to regulate 
its own proceedings* Under the former, the House of Com- 
mons, through its Speaker, issues new writs on vacancies, 
determines questions as to the legal qualifications of its 
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(a) Halshorj, Laws of Bagland, Yol, XXI p, tSO, Hote (a)i 
m lBxch*430(184?)* 

(d) Hdsbary, Laws of BsgfeM,' foL XXI W. Not# (x). 

(d) She Ck»»Mtatioiial History of Bngted, 1013, > 

(e) Eidge’s 'Owtitatloiiid Law, '0f »d 80-81* - 
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meiiiber*5 and t-xp^Js aicnibers noi legally disqualified for 
’vv hat it considers good cause. Questions of disputed election 
fell within the same category until 1868, when by a supreme 
act of self-denial the Houses handed o\er this jurisdiction 
to the law courts (a). Paiallel to these lights of the Coiii- 
nions is the right of the Lords to decide on the validity of new 
creations of Peers. 

15. The right to regulate its own proceedings which is equ- 
ally enjoyed by both Houses was vindicated as recently as 18843 
in Bradlmigli v. Gosset (b). The plaintiff who had been duly 
elected a member asked the court to declare that a resolution 
of the Commons excluding him from the House, which had 
prevented his taking the oath required by the Parliamentary 
Oaths Act of 1866, void, and to restrain the Sergeant-at-Arms 
from carrying it into effect. The court held that the House 
of Commons had the exclusive power of interpreting the 
statute so far as the regulation of its owm proceedings within 
its own walls was concerned and that oven if that interpreta- 
tion should be erroneous the court had no power to interfere 
with it directly or indirectly. The court m this matter might 
obviously havtj held otherwise, but preferred (as it has always 
done when brought to face its new masters the honourable 
members of Parliament) to be discreet rather than valorous. 

(a) On the announcement of the decision of the House of Lords in AMy 
V* Wkite^ 1 Smith L. C 240 ( 1704 ), holding the an action lay against a 
returning officer for refusing the vote of a duly qualified person, the Commons 
after 9 days’ debate passed resolutions that neither the t|ualification of an 
elector, nor the right of any person elected uas cognisable or determinable 
elsewhere than before the Commons of England in Parliament assembled 
except as specially provided for by Act of Parliament, and that an action 
in any other court was a breach of privilege. The Lords passed counter- 
resolutions. The Commons then proceeded to give effect to their \ iews by 
committing to prison certain other men who ha«l brought actions against 
refetming officers similar to Ashby’s, together with their counsel and solicitois 
who. alte«np|jed unsuccessfully to obtain thw discharge on halmi mrjym, 
the »>fofMy of the judges (mtlm Holt, C. J.,) holding that the House of 
Oomn^m whe the sc4e Judge of its privileges. The burgesses having applied 
for a writ of mm to the Lords, there arose the likelihood of a serious dispute 
fettwe^ the House%. which the Queen prevent^l by profiling Parlla^ 
ment. That setj the burgesses and their legal advisors it Iberfy to pursue 
their legal rewiedies ' without intervention of privily and they obtaipfii 
terdloto andexeeutiva against the retutaing oSteft^ See Thomas. Lading 
Cases la Law, igh , ' ' ' i 
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16. Of the other privilegeB of the rarhament of the 
United Kingdom I need mention only tv,o ; (m) exemption 
from service on juries and (vii) power to withhold permission 
to publish proceedings and to exclude strangers from the pre- 
cincts of the House. This last mentioned power was necessary 
for its safety when it had to go m feai of Kings and Nobles. 
Parliament has no occasion now to conduct its proceedings 
w ithin closed doors but the power exists for use upon emer- 
gencies. Each House still legards reports from any one of 
its committees as being strictly privileged and will punish 
any person who publishes or cause's to be published 
any such report before it has been piesented to the House, 
Since 1835, by setting apart a gallery of the House for 
the use of the Piess, it has tacitly peimitted the presence 
of unofficial reporters at its debates, and neither House consi- 
ders a report of its proceedings in a newspaper or other publi- 
cations to be a breach of its privilege unless such report is 
manifestly inaccurate and untiue (a). The courts too have 
h^d that the proprietor of a newspaper is not liable for 
publishing a faithful peport of a debate in Parliament m his 
newspaper^ Wason v. Waller (b). 


C%i) 
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17. Thus it appears that the Mother of Parliaments came Present state 
by its privileges after much struggle, many reverses and more EngiLdr ™ 
usurpations and blunders. The law of Parliamentary privilege 
of England, like her law of treason, still remains a historic 
growth not yet subjected to scientific examination and 
rearrangement, and its condition naturally at this moment is 
far from satisfactory. ‘'Assertions of privilege,” says Sir 
Erskine May (e), “are made in Parliament and denied in the 
courts. The officers who execute the orders of Parliament 
are liable to vexatious actions and, if verdicts be obtained 
against them, tbe damages and costs are paid by the Treasury. 

The parties vlio bring such actions instead of being prevented 
from prooeeijing mth them by some legal process acknowledged 
by the courts can only be covered by an unpopular exercise 
of privilege which 4®^ anomalous 

as the law is, it contains elements of permanent Value and other 
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nations ha\e n«>i faiiu<l to make tlio must of them* They have 
tried m their g'aii \\ay to separate the giaiii fiooi the chaff, 
anrl, feciisiblv eiiongli, no attempt b(‘eii marie to apply 
the English law of Pailiamentary piuilcge m its entirety to 
colonial legislatures. 

amni« 1H, To take lip the case of colonial legidaiiires first, 

'VTitiioiif express grant, a colonial legislature, it has been 
held, prwsesses no power to protect itself against obstruction 
or (Iisluibaocu of the proceedings by misconduct of any of 
its members in the Ci)ur-e of those pioceedings, except bucli 
as are necessary to the existence of such a bodv and the 
proper exercise of the functions which it is intended to execute. 
Blit whatever, m a reasonable sense, is necessary for those 
purposes is impliedly granted w^hene\er any such legislative 
body IS established by competent aulhoiity. For these pur- 
poses piotective and self-defensive powers only, and not 
punitive, are necessary (a). They thus possess the powder of 
cxpcdling disorderly persons, it being inlicient in the right to 
preserve order which every person wdio admmistcis a public 
duty has, in the place where it is administered (b). But, in 
the absence of express grant, they have no power to punish 
by imprisonment contempts committed either in their pre- 
sence or outside (c). Power, however to adopt as their owm the 
privileges, powers and imuumites of the House of Commons of 
the United Kingdom has been expressly granted to the Domini- 
on and the Provinces of Canada, to the Commonwealth of 
Australia, and to Victoria, Western Australia and South Aus- 
tralia, to the Transvaal, the Orange River Colony, and Natal ; 
and indeed to every colony whose legislature comprises a 
legislative body of which one half is elected by the inhabitants 
of the colony (d). A standing order of the Legislative Assembly 
of New South Wales empowering the House to suspend from 
its service a member charged with an offence until verdict or 


(a) V. Tmflor^ IX App. Cas. I9t, 203 (1886). 

(b) herd Abiaget 0* J. m JemUm v. Dyim^ 9 M. and W* 640 at p. 686 
(l$^b 

(o) v. L. B. p4 C* 328 (1886) ? Wmfm v. 11 

Mmt% P. a a m ClSS), ^*>1% v. a^nm, 4 Mmm 0^ C. 63 (1842). 

(d) Mt Tarriag*s Attlole on Dependencies and iMm}m in Hal»bnry*s Laws 
of Inglandi Veb % M^ng % mgrnm (16^) 'A, 0. 600 P, 0. m 

p.61% ’ ' ' ' ' ' ' ' ' 
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farther order has boon held to he 'withm the power ronfcrred 
by the Constitution Act, 1002, to prepare and adopt standing 
rules and orders legulatmg the oidiuly conduct of the Asr-cmbly, 
the House being the sole ]udge of the occasion requiiing its 
enforcement and a court of law being incompetent to question 
its validity so long as it relates to ordeily conduct in the 
House (a). But a standing order of a Logislatite Assembly 
adopting the rules, foims and usages of the Imperial Parliament 
signifies only those then existmg^^and cannot ho taken to adopt 
by anticipation all future changes in the practice and proccduie 
of the British House of Commons (b). 

19. The principles enunciated above would govern Indian 
legislatures upon whom no privileges of any kind have been 
expressly conferred by statute, if such powers as they might 
otherwise have were not in fact expressly restricted by 
statute and rules framed by other authoiitics under powers 
conferred on them by statute. Under sec. 03 of the Govern- 
ment of India Act of 1915, the Governor Genoial in (his 
Executive) Council is given power with the approval of the 
Secretary of State for India in Council to make rules inter 
aka as to the number of elected and nominated member.^, 
the numhei of such momhers to constitute a qumum, the term 
of office of such members and the manner of filling casual 
vacancies occurring by reason of absence from India, inability 
to attend to duty, death, acceptance of office or resignation 
duly accepted or otherwise, as to the condition under which 
and manner in which residents in India may he nominated 
or elected as additional members of the Indian Legislative 
Council, and as to the (|ualification for being or being nominated 
or elected an additional member of that Council, ; and these 
rules are not subject to repeal or alteration by the Governor 
General in Legislative Council. The Governor General in 
(his Executive) Council has similar power to frame rules for 
regulating the composition of the Local legislatures subject 
to the restriction contained in el. (2) of sec. 74 of the Govern- 
ment of India Act , that at least one half of the nominated and 
elected members mhst he parsons notj in the civil or military 


(a.) .SariwiSv. OiciClSOS) A, 0*470P, a , . 

(b) Marion y. aVj'fer, ll Api*,, Ctia.' iffl, (ISWaiid 
denoies and ’Oaloniei! in HalisjbnTy's jfeglajud, Vol> 5^ jV 
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service of tho (ho^\n in India. Fnder the regulations, power 
is reserved in the Exeeutu e Go\ernriienl to declare finally 
whether a member has been properly elected or not or \^hether 
a iioiiiinated or elected member has ceased to be such by reason 
of supervening disabilities of the character specified m the 
rules. The decision of questions of disputed elections is also 
left in the hands of the Executive and it is further provided that 
the decision of the executive Government *»n any question 
that may arise as to the intention^ construction or application 
of the regulations is final. Tho Indian l(\gislatures have latlier 
larger powers with regard to conduct of legislative business 
(including rules prescribing the mode of promulgation and 
authentication of Acts passed by them), since under sec. 70 
of the Act, the Governor General m Legislative Council, 
With the assent of the Governor (Jenoral and subject to dis- 
allowance by the Secretary of State in Council, and under see. 
83 of the Act, the Local legislatures with the assent of the 
Governor, Lieutenant Governor or Chief Commissioner, and 
subject to disallowance by the Governor General in Council, 
may alter the rules of businesvs of their respective Councils. 

20. How far do members of legislative assemblies in 
India enjoy the Parliamentary privileges of freedom of speech 
and debate and fiecdom from arrest and molestation ^ As both 
these privileges are considered to be parts of the ancient law 
and custom of Parliament, it follows from what has been said 
before that these cannot in tlie absence of express grant o£ 
such privileges by Parliamentary legislation be claimed by the 
Indian legislatures. It follows therefore that members of these 
legislatures as such have no more freedom of speech and debate 
than any private individual in India. ^‘Of course’', as Mr. Mayne 
points out, *hf a charge o£ defamation is made against a mem- 
ber, the case would come under Exo. 9 to sec 499 of the Penal 
Cad#, and the presumption in favour of good faith would be 
overwheteing (a). A similar presumption would without 
doubt also arise in a civil action for libel There would, fur- 
ther* it wemsi* be a prima fmis presumption of good faith 
when a m^ber is 'charged with making seditious spoeohea ia 
Council, specially as it may be assumed that a member proceed- " 
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ing to make such a speech would onliaanly be ‘nsunt^y riiltMl 
out of orderj 

21. As fco iiamimity from arrest and moloslatiorij the* 

members of lodian legislatiiies clearly Jo not possess any, and 
as to the power of committing for contempt^ not }ia\ iiig any 
pFi\ilegeS;j they naiiirally have no use for a remedy, summary 
or otherwise, to enforce them. On the whole, it d^es mJ. appear 
to me that members of the Legiskitne CoaiiGiI Ii^tv 

any distinctive legal character of any kind (a). 

22. The constitutions of all European couiioii, u 
Russia) of Japan, the United States, and the four most important 
Latin American Republics at least (e g. the Argentine Republic, 
Chile, Brazil and Mexico), all of which have be(*n framed during 
the last hundred and fifty years, make provisions concerning the 
privileges and immunities of their legislators. The disjecta 
membra thrown off by English constitutional history have 
fiirnislied the materials out of which these have been biiilL 
And yet the unanimity they exhibit on most points is so 
marked that a strong pK^snmption certainly arises that they 
(iiibody on the whole the most essential elements of the Eng- 
lish law of Parliammitary privilege. 

23. First, then, as to freedom of speech and debate, all 
of them except the Swedish and Danish constitutions confer 
absolute immunity outside the House in respect of members* 
speeches and votes within it. The Swedish constitution re- 
quires a special resolution concurred in by five-sixths of 
the House to authorise the prosecution or arrest of a member for 
action or utterance in the Hoiisi*, whilst the Danish constitu- 
tion appears to give this right to a bare majority of the House, 

24 Secondly, as to arrest, the constitutions (except those 
of Russia, Mexico, Italy, Switzerland and Holland) express- 
ly provide that no member shall be arrested during session, 
unless taken in fiagrmtl without previous autho* 
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risation of the House of winch he is a Biembei; llpou arrest 
during sebsion fur such an act and also wherti the arrest has 
taken place during lecess, the House according to most of them 
has authority to order his release and stay of further proceeding 
in courts till the end of the session or until the signification 
of the House’s pleasure. Under most of theKse constitutions^ the 
House may not only secure the liberty of a member when arres- 
ted, but may even suspend all judicial proceeding against him 
during the session, and prosecution of the offending member 
may proceed m such cases only with its sanction (a)* In 
Sweden only is the arrest of a member, if the offence is serious, 
made to depend not on the consent of the House, but on the 
result of a preliminary investigation by the judge before whom 
the complaint has been lodged. In Italy and Switzerland, the 
matter is presumably left to be regulated by constitutional 
custom, whilst, as regards Japan, the latest recruit into the 
rank of constitutional governments, the constitution (Art. 5S) 
does not seem to give the House power to interfere with the 
ordinary course of judicial proceedings m the interest of a 
member, and amongst offences for which he may be arrested 
without the consent of the Legislative Assembly are included 
those connected with a state of internal commotion or ith 
foreign trouble. The Russian constitution of 1906 (now 
defunct) contained no immunities in favour of members of the 
legislature, presumably because, as in the case of members of 
Legislative Councils in India, it was not intended that they 
should have any. The constitutions of Holland and Spain 
provide for trial of members of their legislative bodies on 
criminal charges before the Supreme Court, at the instance, in 
the former country, of either the Crown or the Lower House. 
ISie fact that members of the States General in Holland can he 
tped, if at all* only before the, Supreme Court, does no doubt to a 
<wt»in ^tent counterbalance the disadvantages that may ariw 
A?om 'tie id^nce of the immunity from arrest and prevention 
,wMe| ignres in most of the constitutions including even that 
of Sp&^;w|ich Ifce^that of Holland makes the members triable 
ohiy by; tie Supeme Court* Meriv would haye her tonatot^ 
and deputi^ ftopached before tie _ Senate ; ' ' bfilrial ' crimee ‘ 
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md tried in ordinary couits for ordmaiy crimes, in either ease 
with the sanction of the House of Deputies. Members of the 
Storthing are liable to impeachment under the recent consti- 
tution of Norway (a). 


25. Under art. I, sec, 6 of the Federal constitution of the 
United States of America^ the Senators and Eepresentatives 
aie in all cases, except for treason, felony and breach of the 
peace, piivileged from arrest during their attendance at the 
session of their respective Houses and in going to or returning 
from the same ; and for any speech or debate in either House 
they cannot be questioned in any other place. For wrongs, 
therefore, other than those arising out of words spoken in 
the House, members of the United States legislature are 
triable before ordinary courts in the same way as private 
citizens, frec^ however, from any liability to arrest during 
their attendance at the session of their respective Houses and 
in going to and returning from the same. As sec. 4 of art II 
of the constitution (which provides for the removal from office, 
upon impeachment for and conviction of treason, bribery or 
other high crimes and misdemeanours, of the President^ Vice- 
President and all civil officers of the United States) has been 
construed as not applying to Senators and Eepresentatives, it 
follows that in the United States of America, Senators and 
Eepresentatives do not enjoy the doubtful privilege, which 
their congeners in some cases possess under the Mexican 
constitution, of trial by the method of impeachment. 


26. Unlike the House of Commons in England, neither 
House of the Congress has yet seen fit to surrender its power 
to determine questions of disputed election, qualification and 
return of its own members, to the law courts, and each 
House claims authority to refuse to admit a member for other 
teasons than those prescribed in the ' constitution, as for 
example, for ' conviction of a crime or sufiemg from n danger- 
ous contagious' diae^e. Uoutested elections are tried 
Committees on Prif^kges and Eleotionk* Once-adihitt^^^tC! 
his seat, a mbmbi^^ han he depriTedhfifeoplI 

*" ' I n il -, , ,, l I ' 1.1 I ll I i n,,. 1 11,1. < > 1,1 
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^Jiielu iiiider the eoiislitutiuii, cak onh iiapiieii with 
concurrence of of lae members of the iioiise (a)« 

27, I Shall close the }H*esenfc discussion with poiiitiii" 
finally to the fact that in the verv iiaitire of the tlniitj a 
leg^Iafcor cannot be accountable to any authority oiifcskie 111** 
House to which he belongs for the duo dischurge of his <dii- 
cial functions. The md(‘pendence of legislators is of as great 
importance, in the public interest, as that of judges aoc! 
jurors and the same reasons exist in their case foi immimitj 
for nonieasance and malfeasance in office as in the case of 
judges of superior courts and juries, and this appears to be 
well recognised in the laws of England and of the United 
States, according to which a legislator is liable neither to 
ordinary criminal piocess nor to impeachment in respect of 
his official doings however corrupt (b), and still less to civil 
action for damages. The principle is also found embutlied in 
most of the written constitutions of Europe and America in 
terms which expressly confer on legislators immunity in 
respect of votes given in the House (c). 


LECTURE XVI.. 

OF JUDICIAL OFFICERS. 

1. We have seen that members of legihlalive bodies in 
all self-governing countries have lights, privileges and immum- 
ties which mark them off as possessing a legal status peculiarly 
their own. These rights and privileges form no part of the 
functions which they are called upon to discharge, but they 
are powera and privileges with which they must be endowed 
in order that they may perforin those functions in a satis- 
factory manner. In the ease of judicial officers^, also^ we 
shall observe the same distinction between the functions they 
are aulhorfeed to discharge and the annour of rights ted 
privileges by which they are encompassed in order to «ible 
them' to perform the dutiw of , their office It is 

' these righfe Ad privileges and matfeem bearing' titieon that 

(aj OmiAy dovetotoPil In Slated f 
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judicial offices* 

2* At the foundation of ail adimmstranon accordiiig to 
hiw lies the mdependcnce ot the judicial and aii go\eiii- 
iiiontb winch make any claim to it must pro\ ide guarantees 
lliat their' judges should deal out justice not only as between 
subject and subject^ but also as beitveen GovcTnnient and its 
agents on the one hand and subjects on the other, wilhoiit 
fear and favour. Tt is because the independence of th(‘ 
jucliciary is so indispensable a condition of the rule of law 
that the powcu’ to organise the law courts and the contiol 
over their iiersonnel assume such paramount importance iii 
all modern constitutional airangements. 

3. Like the independence of legislators, that nf judges, 
in the form that we know it, was e\olvcd in the English 
constitution. 

4. 3n the later Roman Empire, j'ustice was administered 
in public and had not to be paid for. there was fairly complete 
equality of all before the law, liberty of defence, trial face 
to face with the accused, a good system of proof and 
finally a right of appeal But this justice was dispensed by 
administrative officials, and the Emperor had the prerogative 
of bringing before his tribunal all cases or of submitting them 
to commissioners or special judges (a). His control over the 
courts and the judges was thus unlimited. The executive 
in England to-day have no power to organise the courts, and 
control o\ cr the persownel of the courts has virtually passed 
au|^ of their hands. 

The English judicial system is by no means a mere 
irhprovei version of the Roman. It is an indigimous growth, 
made possible only by the peculiar cireumhiances of the country 
vfHcb- -bftve Wped to make its higher judiciary what it never 
came to be in any other system — a power in the land. Some 
of these ekemnatanoes and the manner in which the judiemry 
IP,, England develpp^l as n, cf ' the^ Stiata^* 

o|i3|nate with the k|iiMnre and, the .have ,lptii 

tr^ed In outline in a prCvkhs tetnr# ^ ^ 

I ' 1 ’ 11 ' ' II M M, ( I' V ' 

(b) See LbfttSBf* , jBt (VIttf ' 1; t "s»ftw4. 
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6* Were if} po&?ible for the juflicmi system of Imperial 
Rome to de\<‘lo}) imperceptiblv into a system of courts in- 
dependent of and co-oidmate with the other organs of the 
State, the transmutation would aosuredly have taken place 
in one of the several post-Feudal monarchies of Western 
Eiuope which were more influenced by Roman ideas of adminis- 
tration than the English, But the breach effected by Feuda- 
lism m the continuity of European history was so complete that 
the expeiimeni never had a chance. And yet justice as it ivas 
administered in Western Europe during this interlude bet- 
ween the predominance of Roman and English ideas over the 
fidministrative systems of Europe w^as not without a character 
of its own. In the Ifith centurj’, the triumph of monarchy 
o\ er the forces of Feudalism found expression in the judicial 
admiuhtration of France in the principle that all justice 
emanated from the King. ETerywher© except in the courts 
of the Church, justice was rendered in the name of the King by 
virtue of an express or tacit delegation of authority — a principle 
which gave theoretical justification to the King's interference 
with the surviving Feudal courts lo cases of abuse (a). But 
already before this period, the King had lost control over 
the fersonneloi his own courts owing to the feudalisation 
of all offices including those of judges. The recruitment of 
the ^Tarlemonts'* of right belonged to the King, but after 
the 14th century it was by no" means rare to see the incum- 
bent of a public office (following the example of holders of 
ecclesiastical benefices) disposing of it for the benefit of afthird 
party by the indirect method of resignation in his favour. The 
needs of the Treasury led to the legalisation of this practice, 
and Francis I, it is said, ran an open shop> first for the sale of 
financial and then of the judicial offices themsehm After 
Kim and until the end of the ^^Ancien regime'^, no budgelaiy 
ei|iedienl was indeed more frequently resorted to than the 
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creation of now offices. Ob\ioiisljo ws Brissand, they Imd 
to recognise the right of the purchaser to n^soll the office he 
had bought in order to obtain a higher price for it^ and 
as the Treasury did not wish to lose any oppoitanity for 
gaiiij the right was granted only upon the payment of a fee into 
the Exchequer. Nevertheless until 1597 an oath continued 
to be demanded frcm every incumbent of a judicial office that 
he had not bought his office directly or indirectly I The law 
also required that he should possess certain conditions of capa- 
city (c. ff, as to age, title and the passing of an examination 
which last was reduced to a mere formality) (a). 

7 . But strange as all this may seem to modern ideas, the 
system had its brighter aspects. He who bought his office could 
not fairly be deprived of it without serious cause established 
by a judicial process (b). The principle of irremoveability 
was affirmed in several Royal Acts between 1344 and 1467, 
But in reality it existed and was fully recognised as a conse- 
quence of the practice of sale of offices. The independence of 
the magistracy,” says Brissand truly, born of an abuse” (c)» 

8. Other less desirable consequences were the heritability 
of the judicial offices and the revival of the old practice of 
judicial fees. The system undoubtedly gave preference to 
wealth instead of to merit. But the irremoveable tenure 
did minimise those and other evils. ^'Th(‘ magistracy”, says 
the same writer, ‘%a8 distinguished for its integrity, its in- 
dustry, its learning”. Who, after this, will say that the judicial 
system of post-Feudal France has no lessons to teach to modern 
administrators ? 


0, The value of that lesson was brought home in a remar- 
feable manper by the events of the French Revolution, I'he 
monarebiml maxim, ‘^all justice emanates from the King/* 
became jn^ice emanates from ,the , Nation.” Justice 
having a single semrce, a single class of tribtm^ls, the District 
Courts, was orginfseci in which justice was rendered in the 
nwie of the SiaW/;T|ie IBnglish i^stem_,of tri^Ny jniy 
was_, Introduced hy lie. Conslltnent A^mlb|y\ih 
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'ii . f* 1 Ibriii uf E'low tho District Courts 

’mTf the -tusticr-, uf tile Pcafc %'vliij '•at in juJgiaont upon thi- 
faseri of the poor, fuiii alo\o ali %'s. is a r'ourt of Ee\irsi 
chargt cl with riisiiriag a inuloriu inteijirelafiiin of the lo’vv 
throngPoai slu' State. All this .ippiar' to be (pule 
uiievoeplionjiblf, Cut the Oui'^utuout xlssembly \XdS con%’ineetl 
that the jutliri.il pH^%-,.r hriiip OIK' of ihi luanifestations of tiie 
National S'Uon'iguf}, it could bo evcrei'uu mtly by thoso %\ho 
had hf'i'ii eleoiod to the oBii'i liv tho pooplo, ilioogh ’■he Assem- 
bly H.i' soh.-ihio ciioiigh to prinide liiat no one enuM bo oieeiod 
a judge luiloss be h.id attained th» 21rd year of ago and had 
practiced for five year- m the iirofession of a lawyer. But the 
more domo''‘ratic Conv'ention made allciUzons %%’ho weie twenty 
fiioiear.s of age eligible ivilhout otlior ijnaiifieatioii, thus 
opening the iiiagistiaey to jiohtieiaiis. 

10 By making the judges elective, the Revolution abo- 
lished tho prineijdc of irremoieability for the magistracy. By 
1800, the nation was convinced that neither the election nor the 
romove.tbilif.y of th(‘ judges made for efficiency or honesty m 
judicial iulunnistration and no objection was raised when the 
Constitution of the year Vlll made tho judical office appointive 
and irrenioveable, and that is what it has remained since 
li-Oh (a). 

11. Turning now to the j'udicial system of England of the 
j.’osent day, the main features thereof are (i) That the ex- 
tcative no longer controls the organisation of the law courts ; 

(ii) that the higher judiciary controls and supervises the judi- 
cial work of the lower ; and although all appointments to 
judicial offices rest with the executive, the power of removing 
judges of the higher courts has been taken away from it, and 
tho tenure of judges of all grades is practically independent ; 

(iii) that no trial of any political importance can take place 
«ithohfc participation in it by a lay element,- via ; the jury, 
with whom indeed tests the final decision in all criminal trials; 

(iv) immnpity of judge and jury for delivering wrong judg- 
ments or errimeouB verdicts ; (v) power of self-|Mrotectic«i 
po«esled by the higher judiciary at lew®, by committal for 

- — — j 
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contempt ; (\i) special protection afitorded to judges by the 
criminal 

12. Firsts as to the power of organising coixrtis of law — 

If the practice oC the last two hundred years only be looked oigaoise law 
intOj railiament would appear to be the only authority which bel^ngqto 
creates new courts of law and the prerogative power of the 
Trown in that behalf should be taken to have fallen into 
desuetude. But one of the principles of English constitutional* 
law which English lawyers habitually affirm is that no prei'o- 
gative ceases to exu’st simply because it is not used, and ii it 
has to be taken, away or restricted it must bo by statute, 
expressly or by necessary implication. Accordingly one finds 
it solemnly recorded as the latest statement oi the law on the 
subject that ^^coiirts are created by the authority of the King 
as the fountain of justice. This authority is exercLsed either by 
statute, charter, letters patent, or order in council. In some 
eases a court is held by prescription, as having existed from 
time immemorial, with the implication that there was at some 
time a grant of the court by the King, which has been lost/ 

An Act of Parliament/’ the htatement proceeds, ‘‘ is necessary 
to create a court which does not proceed according to common 
law. The King, however, may grant a court with jurisdiction 
to hear and determine actions according to the common law 
either limited or unlimited. The King may also grant the 
franchise of cognisance of pleas, by which the grantee 
obtains cognisance of all pleas within the limits of the grant 
which are commenced in other courts than that of the grantee, 

The King may also grant an exempt jurisdiction, whereby the 
inhabitants of a city or borough may not be sued except with- 
in the city or borough.” The proposition that an Act of Parlia- 
ment is necessary to create a court the procedure of which is 
not according to common law is said to be subject to the power to es* 
qualification that it does not apply to a Crown colony pro- 
perl? so called, that is, a colony which has not received a 
representative government (a). 

IS. I apprehend that the power of creating law courte , 
by prerogative would have been treated by the last writer 

"i ^ V’’' 

(a) Halshniy, lAvm of inglaad, ■ Voi IX, ^ 17-18; ; SAe as, ^ to < 

CfoortA ia sWiewl England, ' 
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dendj if it had not eomo dtiriag the last two centarics 

in the admiiiistialion of the colonics. In the fiistpait of tlie 
ISfcli con tiir} , courts appear to have been established in the 
British factories in India by \iitue of Eoyal preiogativCj and^ 
as regards colonies, tne late Professor Maitland, speaking in 
1887 j was not sure that the po\'\er had not been exercised for 
tlieiii ill liiuch more recent times. As to ei»eii this^ however^ 

in 1S27, the law othcers of tlio Crown advised that the extent 

of the power to create a new court in Canada was veiy doubt- 
9il and it would be wiser to obtain an Act ol Parliament 
far as regards England, the prerogative power has net 
!/ee!i used fur a long tiruc past and m ructmt yeais the whole 
'ountry has been covered by a not-work of new local courts, 
die Cmiaty Courts, by statute ( 9 and 10 Yict. c. 95 ). There 
ire, «ays Maitland, two n^asons why this prerogative has t'alien 
into disuse, (i) Since it i> admitted that the Crown cannot 
create a new court ot equity, a court created by prerogative 
which would only administer the common law would be a 
somewhat useless and a very clumsy institution, (ii) Owing 
to the appropriation of supplies being in the hands of Parlia- 
ment, therc^ would be no money to pay the expenses (a). Look- 
ing at the matter from outside, it seems to me that it would 
be much betttT if it was frankly recognised that the authority 
to create courts by prerogative is dead so far as England is 
concerned j and that even EvS regards the colonics it is not 
likely to bo exercised in the future. 

Cii) lndep/*m 14 Secondly, as to the independence of tenure of English 

tenure of iudges and magistrates : There are several elements which 

LIlSl go to constitute it at the present moment, not all of them 
rules of law. Though judges of the Supreme Court only 
hold office during good behaviour, and may not (since IVOl) 
he dismissed from office otherwise than upon a joint address 
of the two Houses of Parliament or upon conviction at an 
impeachment trial, and all other judges and magistrates, 
including (curiously enough) the head of the judicial system, 
the Lord Chancellor, like all officers under the Crown, hold 
office iimnnU hem piaciio, owing to the English habit of 
regarding etoiy right presently enjoyed 1^ any person as a 
vosted interest of which the holder may not be lightly deprived. 
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ail lulorior j udgeshiph and magistracies have cnui iic b« Mcvied 
as life offices tcimmable only foi cause the office of the Lord 
Chancellor, a political office, being the only judicial office the 
incumbent of which IS reino\ed at 1 he Crown’s pleasure. The 
system of ‘‘spoils and ‘‘lotation’ which one sees in the United 
States and in some countiies on the Continent of Eurojie has 
no place in England e%en in the disposal of excoutiie, liu 
less of judicial appointments, though no lioubb when vacancies 
occur, appointments made by the political party then in 
ascendancy do naturally bear its particular political comple- 
xion. tut even if the tenure of the interior judiciary, being 
(luTOiiiitc bene placito, be rcgaided as uncertain, Lbc hicraichic 
organisation of the judiciary in England, under w'hich errors, 
excesses and derelictions of duty on the pait of inferior judges 
and magistrates arc subject to examination and correction by 
a judiciary possessing an irremoieable tenuie must go far 
towards nullifying extrinsic interference with the proceeding 
of the lower judiciary. This hieiarcliic organisation, I men-v 
tion in passing, is said to have follow'cd from the principle : 
“All justice emanates from the King.” It is, however, not 
so much the principle (which was equally recognised' in 
BTance but did not produce the same consequences), as the 
successful manner in which it was worked out m practice that 
has made this organisation really effective in England. 

15. There are certain other elements which are usually 
not taken into account in dealing with this topic of the in- 
dependence of the English judiciary, but which must not be 
overlooked in any comparative treatment of it. The liberal 
salaries paid to the higher judiciary need only he lightly 
touched upon, since the amount is really far in excess of what 
is ahsdlutoly necessary to remove from the incumbents all 
temptations to resort to corrupt practices. The amount is 
really determined by the manner in which these judges are 
traditionally recruited. Only leaders of the bar who command 
the confidence of the profession can without clamour be raised 
to the Benches of the Superior Courts, and the amount of 
remuneration offered to them have in consequence to be 
sufficiently attractive to induce them to abandon a pmcfcice 
which ordinarily brings them pecuniary returns far in 
even of the high !»Iariee which the Oovetoffie»t 
to those offices; '• But to recruit^, money.' , 
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lio inaficeuienfc iu f1rparl?ucs hom hoiieat eooduci. ^Fariy biicii 
dll liiclptd bit Hiid wuik on the Judicial Comimfetoes of the 
Mouse of Lords and the Pii\y Council \uthout remunoration. 

1(k But that which raises, the higher judiciary in England 
(and in Fact m all Anglo-Saxon countries) to thti position 
of fi co-ordmate organ of the State « in 'weight and 
infiiience wnth the executive and the legislatuie is the 
concliiaive value attached to its piononnceincnts by every 
authority in the State. In Continental Eiiropej includiiig 
even Jlelgium fas I have prevdoubly pointed out), constitutional 
piovisioiis make the legislature itself the soh^ authority to 
inteipret its statutes^ and the decisions of eV'on the highest 
(.oui Is have not the binding authority of precedents. But in 
England; though no court has power to, and will, pronounce 
a statute of Parliament unconstitutional and void, a decision 
of the House of Loids or of the Judicial Committee of the 
Privy Council, whatever interpretation it may choose to place 
upon a statute or any other rule of laW; will be loyally accepted 
by all authorities as binding until it should be repealed oi 
modified by Act of Parliament, (a) 

17. Thirdly, as to trial by jury : Whether this institu- 
tion was in its inception indigenous in England or was imported 
from the Continent is of no consequence to us at the present 
day, for the institution, as wc know it now, is as thoroughly 
English as the Parliament itself. As law becomes, as it must 
in all progressive communities, more and more complicated and 
technical; there is a natural tendency for administration of 
justice to fall into the hands of professional lawyers. But 
neither in Greece, nor in Republican Rome was the lay element 
altogether eliminated. In Feudal society, people habitually 
looked to be judged by their peers and trial of disputes by 
professional judges was a Royal innovation. Accustomed, 
as we have come to he in India, to a highly technical scheme 
of laws and to having our disputes settled by experte thought*^ 
fully provided us by the same authorities who have givem us 
our laws,, we ate apt to forget that in ordinary oirc^umstances, 
it is justice dispensed not by experts but by men who would 

(a) let' the b«st expkaatioa el this diffemw of ilie 
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jic;i and fuel us |).*uLiij.s liieiiiaeivcci uhieh i^iovrs iiKtof 
sitifefyiii^i^ to ik* imbopiiibticated. BuJi ag 1 iw ui auy but 
Llic liiObi puimii\el\ orgaiiised societies ib bound to be 
ticchiiicai and coiuplev the export earh bocoiaeb an mclia*” 
peiisable kctoi in the adoiini&tratjoii of la\^* But both in 
the Litei Pi^omau Empue and in Mouaichical Fiance, the 
iiecefe&iU of expert adjudication received such di'^propoitioiiaie 
enipihasis as to eliminate the lay element altogether It 
remained for England to devise a scheme in which each 
element was to have its propei place* As lias been pointed 
out 111 a previous lecture, this combination of expert and lay 
(‘Icments in which, be it noted, the lay element has on the 
whole the determining \oice, is not an isolated feature of 
Englifeli judicial administration. It is but the manifestation 
in one department uf political life of a spiiit which animates 
and works the eiitiie system (a). In spitc^ therefore, of the 
severe strictures to ivhicli trial by juries is periodically sub- 
jected by impatient exports, there is, T believe, small likelihood 
of its being discarded unless there is first a complete reversal 
in the political habits and ideas of the English people, 

18. The merits of trial by jury undoubtedly far outweigh 
its defects, and, national habit apart, it will hold its ground in 
the English system of judicial administration on account of its 
inherent superiority over trial by merely professional judges. 
The pedant/ries of much of Medieval judge-made law^ its 
excessive refinements, and what may be called its high ritua- 
lism, would haxe proved intolerable to even the most deferential 
of people, if these had not been in a large measure neutra- 
lised and restrained in their application^ in the majority of 
cases, by the very obtuseness of the hard-headed men wdio 
in det6nniniiig the faces of the case as jurors took just so 
much of the advice and adjuration from the Bench as they 
were capable of (b). Expert criticism notwithstanding, an 


How elimi- 
iidted 111 
Rome dud 
Monaicliic 
Eraiici*® 


Combi nation 
ot lay and 
e\pert ele- 
ments ii{ 
judicial aci» 
ministration 
in EngiamL 


Wliy not like- 
ly to be 
a.bolisb'‘d la 
England. 


(a) Suprdf neotur© X, para 22, 

(b) Siace the above was written, I have found the following eopfirmatoty 

parages in an address delivered by Mr BHhn Boot before the Ootisllttilibiial 
Convention of New York on duly 17, 1894 . believe that It serf eg to brii^, 
the people-— not lawyers and judges but tb© plain people— Into intkiato 
eipation In tbe adinmiatration of I telleve Ibai it miniate > 

logic ol the law and mak« Its admlnisiwllon fecrfbmbl^ atn not ' 
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iii&fitniioii %\hicli lb fiaiikh burceoiso and iias long formed 
tlio linfefc of legal \uttiuisois could hardly ha\e come to be 
regarded as one of the mam pillars oi cm! liberfcv, liad it not 
on the "whole satisfie^l material requireiiient& moie ade(|iiaicly 
than official jubticu can ever hope to do, 

Hb If, is howcnor not necessary for the defence of the 
s stem 01 trial by Jniy to assert that jfc must be applied m all 
Jicscb and that its mi iIkhIs should be the same for ail classes of 
Crises, It H lUidoubtediy cumbrous and dilatory and wholly 
unsuitable for puttyeases. By far the largest number of these 
tci^es is now decided by County Court judges and uiagistrates 
Without jury. In regard to the more important caseSj the 
wisdom ot English judges and politicians has workcel out 
‘fiain differences of procedure for trials of civil and criminal 
< uses respectively. 

20. Trial b\ jury is obvious!} less suitable for ordinary 
chi! suits than for criminal cases. The Judicature Act of 1873 
accordingly gave power to the judges oi the superior courts 
to do away with it by rules in cases m which experience would 
prove its unsuitability* Acting in the spirit of this direction, 
the judges have framed lales w’hich permit the plaintiff or 
defendant, m cases of slandeig libel, false imprisonment, sediic- 
lion or breacli of promise of marriage to insist on a trial by 
jury fa). It will occur at once to any lawyer that it is precisely 
in these cases that the sophistries of law have been known to 
run most decidedly rampant, and, equally decidedly, to need 
restraining by a considerable measure of common sense. 

21, It is in the parts judge and jury are respec- 
tively called upon to play in them that trials of civil 
cases differ from criminal trials. It is broadly stated for 
both classes of cases that the Jury arc to determine the 
facts, but matters of law are for the decision of the judge 
alone* But if it be given the jury to return a general 
verdict on the whole case, obviously the jury become the 
final Judges on facts as well as on the law involved in 
the facti^ Now, in civil cases, the Judge has the option to 

gysteia ©f trlul by jttry, for the system of ferial by jmry wm toigaei $©4 haw 
served always m a protozoa against m Ofatematel 

if. , 
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do this or to direct a special verdict In" putting to the jury 
certain questions to answer^ on which it is tor the judge to 
decide what the legal results of the answers should be (a). 
But in criminal cases, the jur}- have in all cases an iiii» 
questionable right to determine iipun all the circumstances and 
to find a geiieial verdict of 'guilty’ or ‘•not guilty’, though it 
is no doubt open to them, if they have doubts on matters of 
law^ to letiirn a special verdict setting forth all the circum- 
stances of the case and praying the judgment of the court 
whether on the facts found the prisoner is guilty or not 
guilty (b), 

22« I shallj before passing on. touch lightly on the historic 
conirovcTsy which arose and was sottled, towards the end of 
the 18th celltur 3 ^ on the question of the right of th<‘ jury to 
retiiiii a general verdict m prosecutions for seditious libel 
What is or is not sedition is a question upon which the 
Government for the time being and the people may easily come 
to hold different opinions, and it is therefore of the highest 
impoitance to know whether the people through their represen- 
tatives on the jury should be allowed to have the last word 
on a question as to whether a man (who may or may not have 
had a real grievance) has exceeded the limits of reason in his 
criticism of the powers that be. In 1688, in the Seren 
Bishops' case (c), the whole case and not merely the publica- 
tion of the alleged libel by the^ accused had been left to the 
jury. During the following century, eminent judges like 
Holt, Raymond, Lee and Mansfield consistently refused to 
leave to the jury the ijuestion of the criminality of the words 
used which they argued was a question of construction and there- 
fore of law for decision by the judge alone. The question came 
to a head in M. v. Shioley (d), otherwise known as the Dean of 
8t Asaph’s case, in which Erskine argued for the defence tliat 
the question of criminal intent was as much a question of fact 
as that of publication by the accused and that the whole 
matter ought to be left to the jury. The decision^ which 


Jutlges; Iia\e 
power to 
takf^ 'spoi lal 
verdict In 
eivi! canea. 

Kot, except 
at the jury’s 
option. III 
cn 111 Hull 
ca^ea. 


Historic con- 
troversy as 
to the pio 
vmce ol the 
jury in sedi* 
tion trials. 


(a) SfcepIien^H Commentaries on the Laws of Inglandj. 16fch Val, Ilf, 

p. mr. 

(b) Mid, Vo! IV, p. B&L 

(c) 12 St* Tr. m$ (im). 

(d) 21 Si fr* Bil (I7S3). - 



wo 


T.IX.AT TFI \Tro\X 


•'LEr. \YI. 


Adoption of 
jury system 
ot trial in 
iitlmr conn* 
tries 


017 } Immu- 
nity of 
judges and 
jurors* 


An ©Tcep- 
tion to tne 
general tnU 
m to legal 
liability for 
ipalfeasaiice 

im 
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was against that contontioii, hufc no sooner was it passed than 
Parlian eiit interfered and Fox‘< LiIm*! Act of 1792 oiicacted 
and declared that in a tnal for criminal liboJ^ ‘ the jury sworn 
Io try the issue may give a general \eidiet of ^•guilty’’* or 
*%ot guilt/' upon the w'bole matter put in is-iie and shall 
not be inquired or direct«al by the court or Judge to find the 
delendant or defendants guilty iu(‘re!y on proof of the piibh- 
cation by such defendanti or defenriants of tiie pjipir charged 
to be a libel and of the s» use asmbed to the in .-iieli 

imlictment or information'b The decision of L.nd ‘'\fansSeld 
affirming those ot learned piedecrs*4ors on llie Eoiich might 
have been better logic though to e\eii that mug ma}g with 
Erskiiie^ have one s doubts , but the declaiatum in Fov's A<*t 
upholding Erskiue was cerlainh the better law. It is also 
better policy^ for whilst the judge's chaigc -‘crs forth the law 
in all its rigour, the ju^’y who have not to give reasons fur 
thuir verdict are free to dfh\ef if with due regard to extra- 
judicial circumstances of extenuation and thus a substantially 
just decision is reached without Btultification of the law, 

If further demonstrations of the \alue of this insti- 
tution were demanded, iliey would lie found in the fact that 
it has been almost unnersally adopted on the Continent o£ 
Europe for the trial of criminal^ and m particular, of politicals 
cases. 

24. Fourthly, as to the immunity of judges and Jurors : 
If the judiciary are to dispense Justice without fear or favour^ 
they have not only to be made substantially independent of 
the Executive Government, but must also be placed out of 
harm^s way from disappointed litigants (b). I have in a 
previous lecture explained why as a rule public officu'als must 
in the public interest be ionfcr alia (1) subjected to discipli- 
nary control by their administrative superiors and in the last 
resort ol the Government, and (2) made liable to action in 
courts' of justice for violations of the kw. Bui if public 
interest justifies the rule, it must also justify exceptions to 


(ft) SWi«t’«I^«galHiistory, pf.iSI4m , „ -y 
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tliafc rule in so far as public inteicsts may suffer but for such 
exceptions. The irremo^eability of the judiciary is one such 
exception ; the immunity of judges and jurors from action in 
respect of the manner in which they peiform their public 
fimctions is another. 

25, Tho immunity of judges, like their irremoveabilit}^ 
need not be, and in fact is not, absolute. There are particular 
.^poeies of misconduct for which judges and jurors may b(‘ pro- 
secuted and punished as criminals. For instance, a judgC;, 
magistiate or other judicial officer who accepts any bribe 
or reward offered in Older to influence tiim m the conduct of 
liis office IS guilty of a misdemeanour in common law (a), 
and iind(T a statute of the 11th year of Henry IV., all 
judges and officers of the King convicted of bribery are 
liable to forfeit tnffile the biibe, to be punished at the 
King’s will and be discharged from the Kings service for 
ever (b). Moreover oppression and tyrannical partiality of 
of judges, justices and other magistrates m the administra- 
tion and under the colour of their office, when prosecuted 
either by impeachment in Parliament or otherwise according 
to the rank of the offender^ is an offence to hesc‘verely punished 
with forfidture of office, together with fine, imprisonment or 
other censure, regulated by the nature and aggravation of the 
offence committed (c). 

26. Apart, however, from judicial misconduct which the 
law makes punishable as crimes, there may arise the question 
whether a judicial officer acting as such may lay himself open 
to criminal prosecution for overstepping his jurisdiction or act- 
ing in violation of law in circumstances or from motives which 


the proteotioo should exist only in respect of acts in court miente e%n la, 
CMer.v. IJalMt, S Moo F. 0, C,2S (1839). 

(a) Halsbury, Laws of England, Vol. IX, p. 484, 

(b) Stephen’s Oommentanes on Blacktone, YoL lY, p. 217. 

(c) Ihul^ p. 220, Legislators, judges of the highest courts and all courts of 
Wicord acting judicially, jurors and probably such high offioers of Government 
as are entrusted with responsible discretionary duties are not, according to 
Bishop, liable to an ordinary criminal process like an indictment lor offi#d 
doings however corrupt, but judges (not jurors) and other high ,oSoe?»' 
(not legislators) are answerable in impeachment.' Bishop's Hew CommeiilSaisIw. 
on Criminal Law, YoL I., pp. 279-230. Justice^ ol the peaoe Oft 

hand are liable for corrupt conduct tft the Oldthsapy crifi&iftal ''|wl|cO« 
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11 tlv''- of n pri'v'atf pi r?oh ?.mk- the act pniiishablp as a 
criiiie. If, ibr insiance, a p^^a^soii -was OKPcnlfd or otherwise 
|mriislicil under illegal scnienee, as may ’^^ery well happen when 
sentences ha\e followed the appli<Mtioii of martial law m 
eircnm'-taiices not jiHtif^ing its application, the court would 
have acted wholly Without juiisdictioa, and in the absence of 
an Indemnity Act all pirsnns responsible for the execution of 
such a sentence \voiild seem to be criiuinally liable. But once 
it is found that there was ]ustilication, the authorities are clear 
that the sentences even if illegal or oppiessive would not make 
the judge answerable before a court of law, either civilly or 
criminally (a). But judges of courts martial are not holders of 
judicial oflicesj and no case appears yet to have come up for 
decision where a judge of one of the superior courts of England 
has been prosecuted criminally m respect of a judicial act But 
as regards magistrates, ^‘any fraud or misconduct imputed to 
them in proceeding, notwithstanding tlie issue of a certiorari^ 
may ho a ground for a criminal proceeding against them*’ (b) ; 
and Lord Kenyon said in R, v. Seton (c) that he believed 
there were instances in which criminal information had been 
granted against magistrates acting in sessions. But these must 
have been instances of manifest oppression and gross abuse of 
po'wetj for generally justices are not punishable foi what they 
do in sessions” (d). 

27. As to jurors, their immunity from action, whether 
civil or criminal, for delivering a wrong verdict, appears to have 
been finally established in BushelVs case (u). In that case, the 
trial judge considering the verdict of the jury who had acquit- 
ted Penn and Mead at the Old Bailey Sessions on a charge of 
preaching in a London street as pervei^e proceeded to fine 
several of them and in default had them committed. Boshell, 
one of the jurors, sued out a writ of habeas corpus^ on the 
hearing of which Vaughan 0. J. held that a jury could not be 


and II are erimmally EaMe for raalfeaMoe or moufeasaiice lot 

wluek &o aefeio® would lie agalust fckoiu in a oivil oourt. pp* 37^80, 

(a) 1 Me RO. inid v. MUm, I Oock m 

{1)3 4 Abr. 

(c) _ , 

{d) of Iiidi% ,iaui ' > 
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pmiibhed for uoti fiudiog accoidmg to the tv rkii* c a if 
judges direction. 


28. The leading cas(. ou the imiituiiity of judge^j ILnu- 
mond\, Uonrll iii)^ curiously enough^ aiose out of the sauic 
tiaiisaciioii. Hammond^ another |uror who had been com-' 
nutted With Bushel^ brought an action against the judgo^ 
mayor and the whole couit of Old Bailey for false impiison- 
uienl. A^anghan C. J. and the whole Court of Common P!ea.s 
be foie -whom the case ^\<is argued came to the conclusion that 
no action lav against the judge for \\hat he did judicially 
tnoiigh eiroiieuusly. In King \\ Skinner (1))^ Alansfield, C. J , 
ol)sci\Gd that neither paity, -witness, coiuisel, judge or jury can 
be put to answer ci\ illy or ciimmalU for words spoken m office, 
although if* such Avords amounted to a contempt of Court, they 
might be punished as such. Subsequent decisions have further 
developed the principle, and it has been held that no action lies 
for acts done or words spoken by a judge in the exercise of his 
judicial office, although his motive is malicious and the acts or 
words wxre not done or spoken in honest exercise of his 
office (c). But the judge docs not seem to be protected, if it 
IS established that in doing what he did, he was acting wholly 
without jurisdiction. The application of this last rule may be 
somewhat difficult in the case of judges of superior courts who 
have a general jurisdiction co-extensive with the kingdom. 
But as to them as also as to judges with limited jurisdiction the 
rule admits of exceptions, for it seems to be the laAv that if the 
judge was led into assuming jurisdiction by a mistake of fact 
which he might in the circumstances reasonably make, or if the 
plaintiff being in a position to place the true state of facts be-, 
fore the defendant failed to do so, the judge acting in the hona 
fide belief that he had jurisdiction would not be liable (d). But 


Cru! jmiiiie 
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jt'dgf's. 
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fft) 2 Mod, SIS. (1878) 

(b) liofft. m {irme 

(o) Amdenm v. (I8t5) 66S (1S0I) ; r. Mluchkirn^ S B* 

aud S. 576, (1868). To this, in-tho cs^se of a Judgo of a superior court, refusing 
a %rit of hahm eerj^ in vacBtiou (oxpr^ly pK>vid^ for ia ithe Habeas ' 
Corpus Aot of 1619) is a statutory oxoeptiou. 

(d) Matty objeotiOEs to iurtedio^oih It has ^ bo remotubered, iutolw 
the dbpiaion of a epeBtioii of fact oollato|dal ip the luaiu , issu^ The* 
rale is that wln^e the jurisdibUpa' of aay defwide upite l|i|^ 

power to deteiittittbili^' ^ la 
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it would be oth**rw]-f*, if the ludge knew or uiight t«> lia\e 
known the deleft of juiit^rliotion^ ioi instance \\ here juris- 
diction \^as as-nmed by a luisiake of law <a). 

29. Magistiates and jiislices of the peac< , however, aie not 
protected to the same extent, subject to special staiutoiy 
exceptions. They aie liable for acts done without juris- 
diction, and also for acts done maliciously and without 
reasonable and piobable caiiso within their jmisdiction (b). 

The nature of the immunity of judges and magistrates 
under English la^v is best exhibited by comparing it with the 
relatively moio restneted immunity enjo}»ed by judicial officers 
under Roman law. Under that law, a judge by whose act 
or d(ffiiulb in deciding or conducting a law suit^ a party to the 
suit was injured was liable to an action for damages the 
amount of which was left to the discietion of the judge befoie 
wffiom this later action was tried. Such action was regarded 
as quasi-delictual because it was available not only in cases 
of deliberately unfair decisions but also m cases of less serious 
errors committed by the judge, as overlooking the day fixed 
for trial or disregarding the rule of law concerning adjourn- 
ments and the like (imprudentia jttdices). In such a case, 
he was termed ^'jndex qxii litem steam fecerit (who makes 
the suit his own). The action however could not be taken on 
the ground that the judgment was unjust in substance (c). 
These rules of Roman law cannot be said to have been mifatr 
rules, though we have no means of judging how they actually 
worked in practice. They must have furnished strong incen- 
tives to promptitude and care on the part of judicial officers in 
dealing with the cases and the parties before them. 


court does not arm© unless the facts are such as to give it jurisdiction. In the 
former case, on proceedings by certiorari^ prohibition, or eorinm^ the 

rule is that no court can give itself jurisdiction by an erroneous decision upon 
the c^Bateral point, but for the purpose of deciding whether the judge is 
protected, the rule Igmrc^w facU applies and the judge having general 

jurisdiction over &uoh matter is protected unless he had knowledge or means of 
knowledge^ of the special fact which ousted his jurisdiction. Ealabury, Iiaws 
of England, VoL XXHI, p. M to the various ways in which abwnce or 
excess of jurisdiction may give rise to liability, see pp. 3SS-3|0. 

(a) V. hrnithi 14 Q, B. S41 (1850) j OMer w, Z Mooi E 0. 
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hO, The only reiiiod\ there fou* to \\ Inch pauiCfc r«re oidi- 
naiily leleijated under English law in cases of \\ioiigful per- 
fonnanco of judical duties is to b^* iound in an elaborate 
S} stem of appeals Further, the iiieino^eabilitj oi judges is 
not, as I luue said befuic; a}>solute. Judges of the superior 
couits mav be impeached or lemoved un the address of both 
the Houses of Parliament. Judges of infeiior courts aie 
Hunovi able foi misbehaviour either by common la^\ or special 
statute. The Loid Chancellor maj iemo\e a County Court 
judge for inability or misconduct. A justice of the peace is 
subject to criminal information for misbehaviour and he may 
also be discharged from the commission at the pleasure o£ the 
Clown (a). 

31, Fifthly, as to the power of commitment for contempt 
so far as the same may be used by courts for self-protection, this 
power as exeicised by the two Houses ol Parliament has been 
considered m a pievious lectuie. The power as exercised by 
the latter appears in fact to have been originally claimed by 
them in their character of courts of superior judisdiction (b), 
The origin of the summary jurisdiction for contempt of Courts 
of Common Law is said to be obscure, but it is surmised to 
have been founded upon the contempt implied in disregarding 
the King’s writ (c), whilst the similar jurisdiction of the 
Court of Chancery is stated to have been exercised in virtue of 
prerogative delegated to the Chancellor, The contempt 
punishable as such thus appears to have been in origin con- 
tempt of the King — extended later on constructively to 
contempt of his judges. Only contempts of the King or of 
the judges of the King’s courts were punishable as such, and 
authority to punish contempts of other courts had to be con- 
ferred if at all by statute. 

32. ** All Courts of Record ”, said Blackstone, are the 
courts of the King in right of his Crown and Royal dignity ; 
and no other court hath authority to fine and imprison for con- 


(a) Thomas, I.(Oadnig Caiscss in Constitutional Law, pp 113-4 

(b) See Coke, 5th Inst. 2S, v. 4 M. P. C, 63 (1842); 

MlII wain’s High Court of FarhamenI and Its Supremacy, pp. 220-^35, tm thfe 
aspect of both Houses'of Farliamen|i. , The procedure of Private Billlcgitlatton 
is still Judicial, and the function of Pairliamcnt wm originally 'ic 

be to p'ltd and rot to i ' , , , ' 

(0) Halsbury, lafs l?f ip* ^ 
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LciiipL uf its auilionly. Sh dial thc%er} eieciiun of a new 
|unsdicii<ai with the po\\ci of fine and imprisonuiont ior 
contempt makes it a Court of Eecord’. But in some oxen of 
Courts of Record e.g. County Courts, the power is liiniied by 
statute to contempts committed m jtu tc curkie^ that is to 
say^, to wilful insults to the judge, to any juror, to witness, 
regiKstrar or other officer of court, duiing hi*^ attendance m 
court or in going to or returning fiom court and to wilful 
usurpation of the busm«‘ss of the court and to wilful misbe- 
haviour in court. Couit^ not of Rccoid on the other hand 
said Blackstone, arc courts of inferior dignity and these arc 
not, as a general rule, entrusted by the law with any 
power to fine or imprison for contempt. In these”, the learned 
writer goes on to explain, the procedings not being enrolleil 
or recorded, as well their existence as the truth of the matter 
theu’in contained shall, if disputed, be tried and determined 
by a jury No value need be attached to this as to most 
of Blackstone’s explanations. Ur. Edward Jenks’ guess that 
Courts of Record were always Royal Courts whereas Courts 
not of Record were those which though now regarded as Royal 
courts (a) were not so originally has, to my mind, every 
appearance of being the correct one (b). 

83. As to the nature of this power, it should be clearly 
distinguished fiom the power which every peison or body of 
persons engaged in the performance of a public duty has, to 
preserve order and decorum m his or its place of business. 
This mere police power would authorise the official or officials 
concerned to turn out disorderly persons and where an offence 
has been committed to hand over the offender to the proper 
authorities (c). But the power to fine and imprison goes a 
long way beyond it, specially when the offence has not been 
cottimitted in facie. It is a power which in the expressive 
phi^e of Lord Denman (d) with one voice accuses, condemns 
and oxocufes. 

(A) oftbe 

from Kotfiip that thel^ng was the foaatalh’of aff IhsMeeia the 

kingdom* ' , ' I , , ,i < 

, (b) ©tonpientsiidaii cm tow %!• IE, 
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34. '^Contompt of eour»} is a misdemeanour at common law 
and punishable by fine and imprisonment without hard labour. 
But if the contempt be committed in the face of the courts 
being a Court of Eecord, the offender may be instantly appre™ 
hended and punished summarily by being both fined and 
imprisoned at the disci otion of the judge, being first given an 
opportunity to explain his conduct. But in matters which are 
at a distance and of which the court cannot have so perfect a 
knowledge unless by the confession of the party or the testis 
mony of others, the proper course, in the case of inferior Courts 
of Eecoid^ IS to pioceed by indictment, and in the case of supe* 
nor Courts of Record by attachment. Courts not being of Eecord 
have of course no common law power to commit for contempt 
of either desciiption” (a). But, so as not to leave inferior 
courts quite without piotection, the King's Bench Division 
of the High Court in the lecent case of Rex v. Davies (b) 
revived and rehabilitated the power anciently possessed 
by the King's Bench to punish, as the mstos mortem of the 
kingdom, every kind of misdemeanour on a summary procee- 
ding as well as on indictment or information ; and in exer- 
cise of this power, the High Court m England may summarily 
commit offenders for contempt of inferior courts also. 

35. “The process of attachment'’, it is stated, ^fis as 
ancient as the law itself, and no person, not even a Peer or a 
member of Parliament, is exempt". power therefore," the 
writer continues (g% “in the Supreme Courts of Justice to 
suppress such contempts by the attachment of the offender 
results from the first principles of a judiciary and must 
be an inseparable attendant upon every superior tribunal". 
The logical connection between the two propositions is not 
apparent, nor why the power should be restricted in its 
exercise to superior tribunals only. The historical explanation 
of the differentiation between the privileges of the superior 
and infeiior courts in this matter I have already given. But 
there are other more cogent reasons why the power should 
not be freely given to ull tribunals Judges like legislators 
are apt to form an exaggerated notion of their own dipity, 

1 . - i ; , , 

, i ' ^ j ir^ /) 

{a) S%hen, OoniBientaties jin BlaidMiotoi'' JBth Mu,,, VoL IV, p* , 

(b) ,, V- / fV- „> 

(c) Stepheii, KStfc'Bdii.,, Vo)l, 
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ivven Hj^tili Court jiFlgos, aceorfling to tlio testimony of an 
i iiiiiient Pligh Court jndg<* ( Lord Brampton are not free 
from this ueakne^s. In hi^ Reimniseences freferniig to tlie 
days when he was <^1111 praeti'-iog as counsel) he wrote : ^^Some 
of th^ni weie overwhel!iu‘d with the importance of their 
position^ none were e\er nit^dest enough to perceive their own 
small individuality amid*^?^-; tlnur judicial environment ’.( a ) 
Wilnmh d. appears to ha\e b^en suff’ering from an acute attack 
of it wdieii lie penned his famous opinion m R, v. Almon (b). 
Pie wrote (c) : ‘*The prmciph* upon which at taelmients issue 
for liliels upon etuirts is to keep a blaze of glory aiound them 
and to deter people from attempting to render them contemp- 
tible ill the eyes of the public. ...A libel upon the court is a 
reflection upon the King.’ Since the date of this opinion, 
however, th<‘ rationale of the powmr of summary committal 
has been revised by High Court judges themselves. In In re 
Johnson (d), Bowen, L. J., said that the law had armed the 
High Court of Justice with power and imposed on it the 
duty of preventing hrevi many, and by summary proceedings 
any attempt to interfere with the administration of justici* ; 
it was not on any exaggerated notion of the dignity of indi\i- 
duals that insults to judges were not allowed; it was on the same 
ground that insults to witnesses or jurymen were not allowed. 
In McLeod v. SL Auhyn (e), Tiords Watson, Macnaghten, 
Morris and Davoy were of opinion that the power w^as not to 
be used for the vindication of the judge as a person. ^^He 
must resort to action for libel or criminal information^’ In 
Arnold V* Kiny Emperor (f), Lord Shaw in delivering the 
judgment of the Judicial Committee said it was a false and 
dangerous doctrine that some privilege or protection attaches 
to the public acts of a judge which exempts him in regard to 
these from free and adverse comment, is not above 

critieism, his conduct and utterances may demand it ; freedom 
would be seriously impaired, if the judicial tribunalB were 


fa) file Bemmtoucea o! Sir Hewy Hawknis (Baron Brampton), Edited 
hf Richard Harris, Ch. XXVI p, 193, 
lb) 

(t) The opinion was mnv dsliwed, proco^mgs having Um withdrawn, 

(d) » 9 P* ^8 f. U (1B8T). 

(e) CIS#) A/0* W. 
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outside the range of such comment” ; and it is refreshing to 
find it stated on the authority of numerous cases m a recent 
statement of the law on the subject, “that the court discourages 
applications for attachment for committal when the contempt 
is slight” (a). The power however remains for use or abuse 
by the superior courts of England and all Courts of Record in 
the British Dominions and by other courts specially authorised 
in that behalf by statute, and it does confer on judges in the 
British system to-day a legal character scarcely possessed by 
any other authority under the King and the Houses of Parlia- 
ment. 

36, Lastly, of the special protection by which the criminal 
law of England guards the persons and the reputation of her 
Judges, the following deserve notice, (i) By the Treason Act 
of 13.51, it is high treason %nter alia to slay judges of the Hio-h 
Court of Justice, Justices of Assize, Justices of Oyer and Ter- 
miner, being in their places and doing their offices (b). (ii) Sedi- 
tious words with regard to the administration of justice in a 
superior court whether spoken in or out of court are punishable 
by indictment or information, or summarily by attachment for 
contempt bjf the court whose proceedings are defamed. Such 
words spoken of an inferior Court of Record are punishable 
summarily by that court, if they are spokon in the face of the 
court (c). (lii) An indictment or information will not he for 
insulting words spoken to or of a judge or magistrate when he 
is not sitting as such, unless the tendency of the words is to 
provoke a breach of the peace, but scandalising a judge by 
personal scurrilous abuse of him as a judge or any act done or 
writing published which is calculated to bring a court into 
contempt or to lower the authority of the judge of the court 
is contempt of the court and is punishable by indictment 
or information as well as by summary process of committal (d). 
But honest though adverse criticism in temperate language of 
the conduct of a judge is permissible and much latitude will in 
such cs>S6s b© allowBdj v Qrey (©), 


(а) Halsbiary, lAWsof Bijglaiia, Yol, Yll.p, 

(by \ , 

( 4 ) Md, p, ^ 2 . ' , ‘ \ 

(б) (19€0) 2# Qtt |6 ftfr p. 40. ' ' ‘ 
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Tnrning 1 0 Tn<lic% iiio organisation and coiistifcu- 
lion of 0011 rtQ of all doseri[)tions ni this romitry are now regu« 
laiofl by law^ and oxeeuti^e discretion so tar as it is allowed to 
interfere \\ifli tho judicial organisation of the coiintiy is such 
as is given to Uo\erninent hj statute. Between 1765, the date 
of the grant of the Dowani and 1781, thcu’c were, m the Presi- 
dency towns, courts established by statute of Parliament, but 
alongside of them, the Company had established for the Pro- 
vinces a hau’areliy of tribunals jiosses^ed of civil and criminal 
jurisdiction, in tho oxerci^'C cd tin* soveriugn power which it 
claimed to haio derived fiom the Moghul Emperor. But these 
too in 1781 obtained Parliamentary lecognition and the Sadder 
Dewani Adalats became King’s Courts by statute, and from 
that time onward the organisation of courts of law, civil, cri- 
minal and revenue, has boon by statute or by power given by 
statute. Between 1781 and 1861, there wore for the Presi- 
dencies and Moffussil areas two parallel systems of courts, one 
set deriving authority directly from Parliamentary statutes, 
the other from local legisktion. At present, the Chattered 
High Courts are the only courts established under Letters 
Patent issued in exeeution of authority given to the Crown by 
Parilament, hut the other courts are courts organised by 
Indian legisktion. 

88, Tho civil courts other than the Chartered High Courts 
of Bengal. Bombay, Allahabad, Madras and Patna, have been 
constituted by various local Civil Courts and Small Causes 
Courts Acts and other speeml enactments* The original eoprfe 
at present depend for their oonstitution and organiiaMon on 
provisions mainly of Chapter II of the Criimnnl Prewdnre CW^ 
of 1898. It IS iinne«ary for my prwenl purpose' 

'organkation of thecourte in India in detail, mim were not' 
, iii'ch a task romdered superfluous by Mr* CovrelFs' Tagote Law 
for 187?, in which the subject has been considered 
^i^th ih,ph^ fulness both hkfcoricallg and with reference to exis- 
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remove the trial ol certain oft’cuccs from the ordinary courts in 
Older to have them tuedLcforo commiisioiieis, specially appoin- 
ted for that purpose. This, however, like the mtemmeiit of 
Citizens by administrative ordeis, under powers given by the 
same Act, is but a teiuporaiy dopailiire from settled constitu- 
tional practice winch undei the Act is to reinam in force dining 
the war (a), and for six months alter its terininatiou. 


40. As in England the law couits in India are hierarchi- 
cally organised and the Judicial business of tlio inferior courts 
IS under the superintendence, direction and contiol of the 
higher judiciary. All judges in India however, from the 
judges of Chartered High Courts downwards, hold ofhcc dioranie 
hand plaatto. Under sec. 102 of the Government of India 
Act, 1915, every judge ot a Chartered High Court is appoin- 
ted by and holds his office during the pleasure of the Crown (b). 
Under the provisions of Provincial Civil Courts Acts, judges 
of Chief Courts (e g. of the Punjab) aio appointed by 
the Governor General in Council and hold office during his 
pleasure,^whilst in provinces in which the highest tribunal of 
civil justice IS the Court of the Judicial Commissioner, the 
judges of such courts are appointed by the Local Government 
and may be dismissed by it with the previous sanction in 
either case of the Governor General in Council. Judges of 
subordinate civil courts are appointed and may be dismissed 
by the Local Governments. The High Courts and District 
Courts have generally certain powers of suspending judicial 
officers of the lowest grade pending inquiry into their conduct, 
but the final authority in the matter of removal and gus^ 
pension of subordinate judicial officers xs the Local Govem- 
ffient. 


41, Uiider sec. 26 of the Criminal Procedure Code, a,ll 
judges of hriminal courts other than the High Courts 
estabUshed by Boyal charter and all magistrates may be 
Btispended hr removed ' office fiy * the LqcsI Govemmenh 
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proi^ided that snoh judges or magistrates as are now liable 
to be suspended or removed by the Go\ernor General in 
Council only shall not be suspended or removed from office by 
any other authority. Under sec. 27 of the Act, the Governor 
General m Council may suspend or remove from office any 
justice of the peace appointed by him and a Local Govern- 
ment may suspend or remove from office any justice of the 
peace appointed by it. 

42, In practice, however, no judge of any court is ordina- 
rily removed from office without gra^ve cause, and in order 
to ensure that this should be so, hardly any judicial officer 
is actually removed without a judicial enquiry held by 
commissionerH specially appointed for each case under the 
"‘Public Servants (Enquiries) Act of 1850. This Act, which 
by its last section expressly declares that it was not to be 
construed to affect the authority of Government of suspend- 
ing or removing any public servant for any cause without an 
enquiry under the Act is markedly illustrative of the habit 
of the Government of India, already commented on. of regu- 
lating the discretion which it undoubtedly possesses under the 
law, by statutaiy rules. 


trmf or 


45. Whilst the tenure of judges and magistrates would 
iiius appear to be in substance permanent, the Executive 
Geyemment refcams full oonkol over the promotion and 
of judges of D^triei mA i^ions wurts and of judgm 
wrd -esa^istrates j^riding over Criminal oouprte,, whiW ppmo-* , 
tii» and trwMEer of|iu%es^ SEbordwde wii imm 
been bmW wi^ly to the Sigh eiher 

(e-), ' 'If. 

^ Via, ^eaewriia^'^'* 
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oeantiQ^tted to 'the H%h OoTirfc 
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Gtneral, by older in the official gazette, may direct tliat the iiial 
of all otiences oi of any particular clas» of ottences before any 
Coiut of Sessions shall be by juiy in any district and may 
■with the like sanction revoke or alter such Older. Whether an 
offence shall be tried before a special and not a common jury 
IS also made to depend upon the pleasure of the Local Govern- 
ment which has power to revoke an order permitting trial of 
particular offences by special juries. The ijower thus given 
to Local Governments was plainly intended to be exorcised in 
a liberal spirit to the end that all sessions trials should 
ultimately be with juries. If this was m fact the intention, 
it has not been fulfilled in any appreciable mea.sure. It should 
be remarked further that the verdict of the jury in India is 
not lequired for its validity to be unanimous as m England 
and the verdict of the majority is not, except in ceitam circum- 
stances at sessions trials in at the High Courts, binding on 
the conit (a). 

45. Except in so far as it may have been modified by 
statute, the immunity of jurors and judges would naturally 
be the same in India as in England. 

46. As m England, so in India, judges are criminally 
liable for particular species of misconduct in office. The 
provisions of secs. 124;, 127 and 129 of the Government of 
India Act of 1915 are wide enough to expose a judge of a 
Chartered High Court to prosecution in India as well as in 
England for (i) ^‘oppressing any British subject within his 
jurisdiction or in the exercise of his authority”, (ii) receiving 
presents, and (iii) committing any wilful breach of the trust 
and duty of his office, and subject him to the penalties of fine and 
imprisonment etc. provided for in those sections. Never- 
theless, neither the chief justice nor any other judge of 
such a court is liable to arrest or imprisonment by any High 
Court acting in the exercise of its Original Jurisdiction 
(sec, 110 of the Government of India Act 1915) or by any 
Presidency Small Cause Court (sec. 93 of Act XV of 1883). 
In common with other public servants, a judge may expose 
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Iiiiiistii, by lakiiig jllogal gniii(iciiLi<iu, to prosecuiion under 
see. llil ni the Penal Code ; and under sec. 107, by franamg. 
With inbiit to cause an mcorrect record, e. g. a record 

of deposition^. Ho niav be pro&ecutod, under see. 217, for 
knowingly disobeying the directions of law with intent to 
save peisoiis from punishment or their property from for- 
feiture, and under sec. 218, for framing an incorrect record 
or writing with similar intent. A judge oi juryman corruptly 
or maliciously making or pronouncing m any stage of a 
judicial proceeding any report, order, verdict or decision 
which he knows to be contrary to law is punishable under 
sec. 2rj with irnpusonmcut of cither description fora term 
which may extend to 7 years or with fine or both, and a 
similar punishment may be awarded to any public officer who 
corruptly or maliciously commits for trial or confinement any 
person knowing that in so doing he was acting contrary to 
law. No prosecution of a judge or magistrate in India can, 
however, under sec. 197 of the Criminal Procedure Code, bo 
instituted without the previous sanction either of the Govern- 
ment of India (in cases of officers who are removeablo by that 
Government) or of the Local Governments (in cases of officers 
removeablo from office by them) or of some court or other 
authority to which he is subordinate and whose power to give 
such sanction has not been limited by such Government. 
That section further leaves it to the Government concemod to 


determine the person by whom,, the manner in which and the 
offence or offence^ for which the proseontion of the Judge, or' 
magistrate is to he. 'coddneted ;aiid ihay ^cify ■ tls. 
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that this section is intended to protect judges and magis- 
trates from criminal pre.sccution even when they have acted 
heyond their jurisdiction provided that, after exercising due 
care and caution, they honajide believed that in acting as they 
did, they were exorcising poweis given to them by law. From 
that judgment it also appears that the protection of the sec- 
tion should cover not merely acts in court sedente cima, but 
all acts of a judicial natiue. 


48. As to the civil liability of judicial officers in India, 
Act. XA'II [ of 1850 provides that no judge, magistrate, jus- 
tice of the peace, collector or other person acting judicially 
.shall be liable to be sued in any civil court for any act done 
or ordered to be done by him in the exercise of his judicial 
duty, whether or not within the limits of his jurisdiction, pro- 
vided that he at the time in good faith believed himself to have 
jurisdiction to do or order the thing complained of.” 


49. It has been observed before that in England, justices 
of the peace and other such magistrates are civilly answerable 
for wrongs done by them maliciously though within their 
jurisdiction, but that judges of Courts of Record are protected 
from action however maliciously they might have acted, if 
what they did was within their jurisdiction, but that in res- 
pect of wrongs committed beyond their jurisdiction justices of 
the peace and other such magistrates are liable in all cases 
whilst judges of Courts of Records are immune even in 
respect* of such acts provided they acted without malice and 
without knowledge ( or means of knowing ) the defect of 
jurisdiction. 


50. Act XVTII of 18,50 appears to make absence of juris- 
diction by itself immaterial in cases of judges and magistrates 
alike, previded there was bona fide belief In the existence of 
jurisdiction, it is only touching, his belief in the possession of 
jarisdihrioa, not in thSi maimet of its exercise, that good faifli 
on the part of , tlite magistrate, pr judge is demaaded by 
Aebtioh, and th'us proof ‘6f;ito;lice ,.tiii«"'petforinance 
‘act Soria j€ia,believed^ ‘brjf- iiie jddgttfflf magistrate to hawfcn 
wittiin Ms jurisdioa!^' not' af > ' Its , 

ji^s: jp', ''' 
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Lord Campbell in Spooner v. Jnddow (a), the judge or magis- 
trate Biust hona fide and not absurdly believe that he was 
acting in pursuance of statutes and according to law. The 
mistake may be one of fact or of law , but in neither case will 
the protection of the section be available if the mistake was so 
irrational that it could be ascribed only to perverseness, malice 
or corruption, Seehaiyangar v. Bagunatha (b) ; Ragunada 
V. Nathamnni (c); Collector of Sea Cmtoms v, Chitham^ 
baram (d), 

51, It should be remarkedThat no sanction need be had 
from Government or any other authority for instituting civil 
actions against judges or other public servants for wrongs done 
by them in their official capacity, but under sec. 80 of the 
Civil Procedure Code, they are entitled to two months’ pre- 
vious notice apprising them of the cause of action, the name, 
description and place of residence of the Plaintiff and the relief 
which he claims. Under sec. 81 of the Code, they are in 
common with other civil officers exempt from arrest and Ihefc 
property from attachment otherwise than in execution of a 
decree, and if the court is satisfied that the defendant officer 
cannot absent himself from duty withdut detriment to the 
public service, from api^aring' in person ; and under Or XXVII, 
r. 1, the court trying such an action is .refnired' lo grant time 
to the defendant to make reference to Government with a view, 
if Government is so advised, to its assumption of the defence of 
such officer at the public cost. Under sec. 135 of the Code, no 
Judges magistrate or other judicial officer is liable to arrest 
under civil process whilst going to, presiding in or returning 
from his Court. 

52* As, to the power possessed by Judicial officers in India 
contempt^ this may follow either ^ from the fact 
over which they |resMe being: Courts of Eecord, or^ 
Court®'' of Record^ from ^ authority given by 
Stfsrtftie Courte #teblished in tl# three 
tare C^nrts of Record, «d“'' the Sudd#r '’iBblmiil 
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tion. There is authority for the proposition that the Sadder 
Nizamut Adalat of Bengal duiing its term of existence never 
was a King’s Court or a Court of Record, Legal Remembrancer 
V. Mah Lai Ghose (a). The Sudder Adalats and the Supreme 
Courts were combined to form the Chartered High Courts after 
1861, and others were established, and all were constituted 
Courts of Record (b). 


53. The Charter of 1752 had established Courts’ of Re- 
quests in the three Presidency towns to determine small claims 
and these courts were replaced, in 1853, by Courts of Small 
Causes which by the Government of India Act IX of 1850 
were expressly made Courts of Record (c.) The present Presi- 
dency Towns Small Cause Courts Act, XV of 1882, does not 
designate these courts as Courts of Record, but Ch. XII of the 
Act embodies provisions for summary committal for contempts 
m facie curiae, so as to constitute them inferior Courts of 
Record in the English sense. No other Indian courts have 
been designated Courts of Record, and these, like the Presi- 
dency Small Cause Courts, since the enactment of Act XV of 
1882, exercise powers of committal for contempt in so far only 
as such power may have been conferred on them by statute. 

54. Of the power of a Chartered High Court to commit 
for contempt, of itself, whether m facie curme cx out of 
court, there never has been any question (d). But it was held 
in_ Legal Remembrancer v. Moti Lall Ghose ( e ) that the 

High Court of Calcutta had no jurisdiction as custos morum 

to punish by summary commital contempts of Mofussil courte 
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subject to its appellate jurisdiction, though an opposite con- 
clusion had previously been reached by the Madras High Court 
in In re : Venkat Rao (a). 

Power of Pro- §5. The Presidency Small Cause Courts Act of 1882 gives 
sidenoy Small , , , . , -i i i 

Caose Courts, power to these courts to punish, by summary procedure, by 

fine or imprisonment, certain contempts committed in facie 
curiae c. g. those coming under the following sections of the 
Indian Penal Code, viz : sec. 175 (omission to produce docu- 
ments by a person bound to produce them), sec. 178 (refusing 
oath or affirmation when duly requiied by a public servant to 
make it), sec. 179 (refusing to answer questions), sec. 180 
(refusing to sign statements) and sec. 228 (intentionally insult- 
ing or interrupting a public servant sitting in judicial pro- 
ceeding) (b). The Court is not authorised to impose a heavier 
penalty for any such offence than a fine of Es. 200, in default 
civil imprisonment for a term which may extend to one month 
unless the fine is sooner paid, the procedure when a heavier 
sentence is considered necefeary being, under sec* 86 of Act 
XV of 1882, to send the case for trial to the ordinmy cidmitial 
court. Tinder sec. 87 of this Ac^ a witne^ before a Smajl 
Cause Court who iefn» io answer questions or produce 
docttinenfo may be seotemsed to simple imprismiment or be 
cottttttitted to the custody of an officer of the court for any 
tewh not exoeeding seten days, after which ho may be dealt 
- Sbwnffing to the prqvMons of see. 88 ot 86. Orders passed 
' , SM. '13' tnid & 8ito fwde appealable (sec. 88). 
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tho Penal Code applies only to the Governor-Genera^ Gover- 
nors^ Lientenant-Govcmors and Members of their Councils. I 
doubt whether sec. 124 A» can without much straining be 
made to cover what, if committed in England, would be 
punished as seditious libel concerning the administration of 
justice in the superior courts. Lastly, neither the scandalis- 
ing of courts and judges outside the court house, nor unfair Hardly any 
repoits of judicial proceedings, nor comments on pending cases 
which may possibly prejudice fair trial have been made offences 
by the Penal Code or any other statute. A judge or magis- 
trate like any private person may take proceedings for such 
defamation or intimidation as is made punishable by the Penal 
Code. But other forms of abuse and intimidation of courts and 
judges, assuming they need correction, arc not crimes under 
the Penal Code. But the Penal Code did not repeal penal 
laws in force at its enactment, and, in 1860, the common law 
unquestionably applied withm the jurisdiction of the Su- Bufc exists 
preme Courts in the Presidency towns, and all the varieties m^^lawTn 
of offences specified above were at that time offences lattoappii- 
which might be proceeded against by indictment or infor- 
mation within the limits of that jurisdiction. In fact, if 
publishing remarks and criticisms abusing the judges in 
newspapers had not been a criminal offence punishable in 
the ordin^ way, they could not be punished by summary com- 
mital for contempt — ^this latter being only an alternative 
method of trying offences triable in any" ease upon indictment 
or information. The common law still applies within the juris- 
dictional limits of the Original Sides of the Oharteied High 
Courts, and therefore within those limits all the above mon* 
ante presttmably contiwie to bo offences pnnisfaafele! 
iadfclifefflttb ox iwfomalion, and a« tfae Ohwteied ffigii Ooarte 
ar0_€^a^!«f.|Uoeiff,itbeyc£Mi sndt of are con-.' 
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Lai Ghnse I'U' that c.intcinpts oE Mofussil courts not made 
oft'enccs bj the Penal Code are not oft'ences under the cormaon 
law because the common law does not apply in the MoEussil. 
Ihe budder I)uwani Adalat uas a Court of Record, but if the 
common law did not apply in the iloEussil, it is not clear 
that a contempt of the High Court (as '•uccessor o£ the Sadder 
Dewani Ad<iLit) committed in the Mofussil and not amounting 
to an offence under the Penal Code is any crime at all, punish- 
able either on indictment oi by summary committal. It this 
be so, it would seem to follow that the Chartered High Courts 
of Allahabail and Patna, though Courts of Record, have no 
jurisdiction to punish contempts not covered by any section of 
the Penal Code upon indictment, still less by committal. In 
In re Sarbeulhimry (b) however (a case from Allahabad), the 
Privy Council observed that there was no doubt that the 
publication of the libel in that case constituted a contempt 
of Court which might have been dealt with by the High 
Court in a summary manner by fine or impnsoninent 
or both. This it could do only on the assumption that inter- 
ferences with the administration of justice outside the Presi- 


dency towns are common law offences and that is what bir 
Lawrence Jenkins appears to have assumed m Legal Benuni- 
brancer v. Moti Lai G-hoae (c). I was, it will be remem 
bered, confronted with the same difficulty m considering 
the applicability of the English law of high treason in India 
in dealing with the legal relations of the Sovereign in India, 
viz. whether an offence against the person of the Kmg, which 
would be high treason if committed in England, would be one 
if committed in Calcutta or in Patna ’ AH these difficulties 
disappear if it is once assumed, as I find no difficulty in doing, 
that every fresh accession of territoiy in India to the British 
Cro^ made the common law of England applicable, modi- 
fied of course, in greater or less degrees, by circumstances, 
amongst which must be reckoned the systems of personal law 
prevailing in those territories and the rule, sanctioned by 
legislation, of justice, equity and good conscience. 

58. In the' Eedeeral Oovemment of tho United States of 
America, ihe Supreme Court has been created by the oonsti- 


(a) 1. Ilia. 17 0. W.W. 1252 (1913). 
m H.air.X278{f.C); 3UB.341 .au (1906)., 
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tulion whilst inlbiior conns depend fur their existence upon 
Ihc mil of the legislature (a). All cuurts, State or Federal. 
<ue in fact organised by law whether that law be the snpreinc 
law of the constitution or laws passed by the legislatures. 
The Federal judges hold office dunng good behaviour, deter- 
minable b} the legislakiie through the process of an inipeaeh- 
monttiial. All Federal judges are nominated by the Piesi- 
dent, confirmed by the Senate and commissioned by the Presi- 
dent. The judges of most of the State courts are elected, 
generally by the people, m a few cases by the legislature, but 
in several States they are nominated by the Governor and 
appointed by or with the advice and consent of the Senate. In 
New Hampshire, they are ajipomted by the Governor by and 
with the ad\ice of the Council. The term.s of the judges 
lange from two years to a tenure during good behaviour. The 
constitutions of more than three-fouiths of the States permit 
the removal of judges by the legislature or by the Governor 
at the reijuest of the legislature. In Florida, Massachusettes 
and Rhode Island, all judges of the higher courts hold office 
during good behaviour, in New Hampshire until 70 years of 
age. The length of the term vanes with the grade of the court, 
the tendency being to give longer terms to judges of the high- 
er courts (b), In 1911, Arizona, then aspiring to become a 
State proposed to include in its constitution a clause authoris- 
ing the recall of judges by vote of the electorate. The then 
President, Mr. Taft, at one time a judge of the Supreme 
Court himself, vetoed the proposal, which having been aban- 
doned, Arizona was, on 4th February 1912, admitted into 
the Union on “an equal footing with the other States”. On 
November 12th following, the newly admitted State vindicated 
this equality by an amendment of its constitution providing for 
recall of its judicial officers. Nevada in 1912 and Oregon 
in 1908 and Califorma in 1911 had already preceded her and 
Kansas followed suit in 1914. With Kansas, the movement 
in favour of the recall of judicial officers appears to have 
spent its force (o). 


(ft) Burgess, Political ScjoiKMand ponstitutionftl i:4w, Fol. H, p, ggi, 

(b) WilBoa, , The, State, , pea, aJs®, Apswii4i*;4*1» ‘ 

Ashley's Anieticea Federal ‘ ^ ' 
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r>9. The elective toiiarc of judges is in the abstract cer- 
tainly open to eiiticisiri as dekuiiental to judicial indepen- 
dencOj but it doOv" not on the whole work unsatisfactorily 
in America. It the elective tenure; specially when the terms 
are short, may tend in ^^cak minds to produce susceptibility 
to popular favour, permaiiancy of tenure coupled with absence 
of all control has an equally decided tendency in minds 
similarly constituted to breed arrogance; and where, moreover^ 
appointments to judicial offices are treated as ineic matters 
of distribution of patronage, to the perpetuation of judicial 
incompetence ; of these alternative modes of filling judicial 
offices, supposing there were no other, one need have no 
difficulty in deciding i\hich should be preferred, and regard 
being had to present conditions of public morality in most 
countries, a foreign critic would do well to pause in humble 
self-examination before proceeding to condemn the choice of 
the Americans. 

60. I shall not examine the legal relations of the Ameri-^ 
can judiciary in detail on other points, since in regard to them 
there does not appear to be any substantial difference between 
their position and that of English judges and magistrates. 
As in England, assault on a judge sitting in court is not only 
punishable as contempt, but is indictable as a crime against 
public justice. An assault on a Federal Judge is regarded as 
a breach of the peace of the United States (a). 

61* As in the organisation of the legislature and its 
relations to the executive, so in the organisation of their 
judiciary, the nations of Europe and America have naturally 
profited by the experiences of English history. The constitu- 
tions of most countries expressly give the power of organising 
courts of law, even admimskativO' courts (e. g. in Holland 
, and Japan); to the legislature in so far as the same is not 
protided for by the constitutions themselves, and some 
«m|litntioni (e* g* of Swikeriand) go so far as to expressly 
prohibit the eefcting up of special or exkaordinaiy tribunals* 

S2* Except in Mexico, where the judges of,- the Federal 
Supreme Oowt are cho^n by a procew of indiiwsl election, and * 
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in the State Governments of the United States of America^ 
everywhere Judges are appointed by executive nomination. 
But some constitutions, e.g those of Belgium and Austria (the 
latter in so far as concerns the personnel of the highest 
administrative com t, the Roichsgericht) impiove upon both 
the election and nomination systems of appointing judges by 
restricting the choice of the executive to persons nominated, 
in Belgium by the Senate and the courts, and in Austria by 
the Reichsrath (aj, 

03, As legards the tenuie of judges, the general practice 
IS 10 favour of making the oflSce tenable during good behaviour. 
But ill Switzerland the tenure of the higher justices is like 
that of the judges of the Supreme Court m Mexico limited to 
a definite term, the members of the Federal Tribunal in the 
former country and those of the Supreme Court in the latter 
being appointed for terms of six years. As to the mode by 
which tenure during good behaviour is secured, removal is 
made to depend upon the result of a trial by impeachment as 
m England and the United States (e. g in the Argentine 
Republic and Mexico) or, as is more generally the case, upon 
conviction after a regular trial in a court of law or discipline 
of offences defined by law. In Belgium, a judge can be 
removed only by the unanimous vote of his brother judges. 
The Swedish constitution alone contains a provision accor- 
ding to which every third year, a committee of the Riksdag 
holds an investigation on the work of the judges and decides 
which of them should be honourably relieved on half pension 
though no crime triable before a court of impeachment should 
have been committed— a far more effective method of removing 
incompetent occupants of high judicial offices than a joint 
address of both Bouses of the legislature as is provided in the 
(English) Act of Settlement of 1701. 

64. In Italy, the independence of the judiciary, it is said, 
is weakened by the povrer, the executive possesses, of assigning 
judges to their stations, because a magistrate who refuses to 
'Show the desired degree of sul^missxon to' it niay be transferred 


FrOffiotiOu 
aad transfer. 
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to a less desirable rotation in another part of the country. This 
practice is express!}’’ coiid< mned in the constitutions o£ Sweden. 
Bclgmiii, Deninaik and Oennany, amongst others^ by provi- 
sions making it nnoonstitiitional to transfer to another district 
(and in Sweden e\en to promote) a judge without his consent. 
In Germany^ however, this may be ordered as a punisliineiit by 
a section of the Court of Discipline and is also permitted when 
made in consequence of the reorganisation of the judicial sys* 
tern, in which case the judge so tiansferred may be assigned 
to another station of equal lank and pay and with an allowance 
sufficient to cover the of changing his lesideiice. 

(]5. I have already notice d the fact that the jury system 
of trial, at any rate ior criminal trials, and in particular for trials 
of political olfences, has been largely adopted outside Eng- 
land (a). 

66. The immunity of judges does not appear to have 
developed as well outside Anglo-Saxon countries as within 
them. Apart from the fact that they are removeable from 
office for cause to b(‘ determined by a sentence of a judi- 
cial trilninal, Judges appear to be liable to action for viola- 
tions of law and wrongful acts and even neglect in the 
performance of their duties, the liability being determined by 
law (see the constitutions of Chile, Mexico, Belgium^ Portugab 
Spain, and Sweden which have express provisions to that 
effect). Art 505 of the French Code of Civil Procedure pro- 
vides that a judge may be sued m the following cases . (I) 
if there be malice, fraud or corruption alleged to have been 
committed in the course of the examination, or m rendering 
judgment; (2 j if the right to sue be expressly given by law; 
(S; if the law declares the judges liable in damages; (4; if 
there be denial of justice ; whilst the German Imperial Court 
has decided that a judge may be held liable if he perverts 
Iti^tice deliberately, but must not be held responsible for errors 
in rendering judgment (b;. I gather from a statement m an 
article on Contempt in the Encyclopedia Britannica, that tlie 
procedure of summary committal for contempt is not known 
outside the British Empire and the United States (c), Whether 

fft) the 5 ^f irW fey jury hm not won Its way l&to. tiie 
tifft of 
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they arc protected by special provisions of criminal law above 
and beyond officials m general, I have not been able to ascer- 
tain^ bnt presumably they are not. Outside Anglo-Saxon 
countries^ they do not also appear to be very well paid — for 
the simple reason that the practice of selecting judgeSj for the 
higher tribunals at leash from amongst the leaders of the bar is 
confined to those countries only (a;. 


LECTURE XVIL 

OF MINISTERS AND HEADS OF 
DEPARTMENTS. 

1. It has been noticed before how m most modern forms Legal respon. 
of government, the inosponsibility before law of the Supreme minister dis- 
Executive has been sought to be counterbalanced bv exnrosslv t*»gnishecl 

, , . , ,, , J if J from their 

making his ministers legally responsible for all acts and political res- 
ordera of the Government. The further phase of the same 
movement which, by tending to reduce the position of the 
Supreme Executive to one of political irresponsibility, has 
led the way towards making the ministers responsible for 
their policy also to the elected representatives of the sovereign 
people, bears upon the question of the organisation and con- 
stitution of ministries — a subject which has been already dealt 
with in a previous lecture. This topic does not call for direct 
treatment under the head of legal relations though reference 
will be made to it in so far as it may indirectly affect the legal 
relations of ministers. Under the present head of legal rela- 
tions, I shall try to indicate the nature and limits, if any, of 
the legal responsibility of ministers and heads of departments, 
criminal and civil, in so far as they go to mark off their legal 
position from that of the Chief Executive on the one hand and 
of ordinary officials on the other. 

2. The primary object of all those provisions in the con- xhe principle 
stitutions of most States on the Continent of Europe and of ministerial 

as formtikted 

(a) Upon the constitution and organisation of the judiciary in foreign Sh wns"it^ 
countries, see Garner, Introdnotlon to Political Science, Ch, XVII., and tions. 

Bodd^s Modem Constitutions. 'Ihave noticed complaints in lecmt i^ues'ol 
legal periodicals from America regarding pay 

District and Oircnil Oonrts.' dn%es of State it %' sai(^ 

somely remunemt^ in ' coTOparikk. ' '-‘'''y'M ' ' ^ i' V' ' 
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the LaUii Republics of Auu riea, which require for the validity 
of all act'^ and oiJers d ino ni isHiied m the name of the 
Siipioioc EAiiCiitivc that they shall bear the signature or 
otlieii^ise carry tlio as.^ent of a niiiii^ter or ministers^ is no 
doubt i.o make the iattci answerable for all violations of law 
involved 111 any such act or order, with a view ultimately to 
enable aggiie^cd incIrudiiaLs to have their remedy against 
them in conrtft oi law. Like many another institution of 
public law, the priociplo of the responsibility of ministers has 
been lioiTowed bj fhese nations fiom tho administrative law of 
England, But 'whti'eas m England the principle is but a 
special application of a general rule which makes verj^ official 
without exception luhponsible, wdienu'vor he should happen 
to ovfT.^teji the limits of his legal powers as such, it made 
its entry into the aduimistrative sysstems of the German and 
Latin States of Europe and America as an exception, an 
anomalous innovation, for the general rule which (after the 
victory of the King over the forces of Feudalism) established 
itself in tho German and Latin States of Europe was that the 
King’s odicers, the agents of his policy, should be exempt 
from the jurisdiction of the ordinary courts which, as was 
pointed out in a previous lecture, had (throughout this struggle) 
consistently supported the Feudal order against the growing 
usurpations of the King. The retention of the principle of the 
responsibility of Royal or Princely officers before the ordinary 
courts would in fact have effectually prevented the Kings and 
Princes from destroying the Feudal system with all its abuses 
and pretended vested rights and would have made impossible 
the development of national States upon tho Continent. The 
desire of the absolute Monarchy to reduce the Feudal nobility 
to submission and do way with Feudalism was thus the cause 
of the adoption on the Continent of the Roman principle that 
the officers of the Government might be sued by the individual, 
if alfi. only after the consent of the administration to it had 
been obtained (a).' ,In the result, the privileges which the 

(a) Godibaow, Corapwative AdffiialsfeatiTO Law, YoL II, p. 171 Tbe ' 
C0sa^ Ib fiaglted, tt 4 lstmg«isb^ from tbo Cfentineiit, were Royal 

ootirts and llie agifeals wiU pliant iBatittmeats of tbe itoyialViil, tmtil ve'iy 
late itt tbefr' bfetoy, by whieb tiiaib Ibe cwiibHifali’clti nf finglaud m'%' 
8^i» 'Irt loA tovttr m$ mj oceaticfU' , 
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nobles enjoyed under the Feitdnl regime wu'e as noilimi. in 
oompaiison tliuso with uluch oHicials found tIumse?\os 
oiido\\ed under the Monarchy for the puiposc of bnuying this 
struggle to u successful issue m the Royal interltr Bui. 
even u highly privileged buieancr.icy, as I have pointed out 
more than once, is preferable to the disorganised rapacity and 
uiuestramed oppiession of a Feudal nobility. 


S It IS obvious that so long as li lay mtli the adminis- 
tration Itself to finally determine whether complaints should be 
allowed to be taken to a court of law against a member of its 
own body, responsibility before law of public officials did not 
exist. The doetiine of the responsibility of ministers, borrowed 
fiom English public law, appears indeed to have been the 
first consciously directed attack upon the citadel of privi- 
lege which officialism had reared upon the ruins of Feudalism. 
The breach has been so far widened that it is no longer neces- 
sary, in France and Germany at any rate, to obtain the leave 
of the ^ administration itself to sue one of its members. But if 
a suit is brought against an official in an oidinary court it is 
still open to the administration to lehcve the defendent of per- 
sonal responsibility by adopting the act at its own, and at the 
same time to have the suit transferred for trial to an adminis- 
trative court composed of officials more or less actively engaged 
m administrative woik— a court which m dealing" with the 
matter in controversy is expected to consider it, not from 
the point of view of private but of public law, or, in plain 
language, to pay greater regard to the supposed interests 
of the State than to those of individual who may be affected 
y its operations. It would, of course, be inaccurate to say 
that this transfer from the ordinary to the administrative court 
takes place at the present day at the mere will of the adminis- 
tration. The administration can only ‘Wo a conflict” which 

most then be referred to a special Tribunal of Conflict or 
Competence (a), and it is for this court to say finally whether 
the suit should proceed agamSb the offending official in the 
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perly regarded as othcial, its propriety should he exaiiiined as 
hetween the complainant and the State from the official point 
of \iew by a court of expert officials. This Tribunal of ConMict 
or Competence was formerly in both France and Germany 
composed entirely of officials, so that it was really the adminis- 
tration ’^^hich detcriiiined the nature of the act and the court 
which was to try it. Since 1872, however, the French Tribu- 
nal has been composed of an equal number of officials and 
judges, the Minister of Justice (an official) presiding and 
having the easting vote. The Imperial admmistration of 
Germany has done away with conflict altogether by giving the 
ordinary courts themselves power to decide the matter along 
with other jurisdictional questions, whiLt the Courts of Compe- 
tence m the principalities winch have administrative courts (a) 
have, under Imperial statute, to be composed of an equal 
number of judges of the higher Imperial courts and officials 
who, however, must be appointed to the office for life (b). 

4. For all this progress, however, towards an approxi- 
mation to English conditions, it has to be admitted that the 
principle of ministerial responsibility has not found congenial 
soil in the administrative systems of the Latin and German 
countries on the European Continent. The principle does not 
in fact work satisfactorily in practice m any of those countries. 

5. We have, in the liist place, to remember that the laws 
of those countries regard certain categories of acts of 
officials, performed even in normal times, as so intimately 
connected with public safety as not to admit of examination 
by either ordinary or administrative courts. '‘Acts of State'', 
which English administrative law has banished from all liti- 
gation between subjects and Eoyal officials, receive on the Con- 
tinent an interpretation so extended as virtually to place all 
citia;eos who have any serious differences with the administra- 
tion entirely at the latter's mercy. For acts not treated as ''acts 
of State” the civil and criminal responsibility, respectively, 
of ministers does not appear to stand on the same footing. 


(a) OMenbtffgatid most of tha smaller States have none. See Lowell^ 
Oovorameiits mi Pstttw in Coatmenlsd Europe, Vol I, pp, S40, ^7, 

|b) OimparaMve Admimeferfttwe Law, Toh II, pp. 
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C. Fii’st as to criminal liability, Mr. Fiank Goodnow feels 
assured that though the Parliamentary system has not taken 
root ill Germany, the Constitutional system hcl^, and the de- 
mand it makes that the legally irresponsible Prince shall exer- 
cise his powers thiough responsible ministers means that these 
latter should be responsible at any late before criminal courts* 
Put recognition oi responsibility in the abstract is one thing 
and its actual enforcibility is quite another. In Prussia at the 
veiy moment when the constitution which was solcmnlv to 
declaie the responsibility of minis teis was taking shape (a), a 
Koyal oidmance (of Januaiy 2, 1849) took away from the courts 
all powei of criminal prosecution except at the instance of cer- 
tain '^public prosecutors” who were placed completely under 
the control of the ministry, with the icsiilt that a minister 
could be prosecuted, if at all, only at the instance of the minis- 
try. This condition of things was further aggravated, when by 
a law of February 23, 1854, it was provided that before even 
a public prosecutor could initiate criminal proceeding against 
officers of the administration, the Competence Court at Berlin 
which was practically under the control o£ the ministry should 
first decide that there was a proper case for criminal prosecution. 
Since the establishment of the Empire, the functions of the 
Competence Court have been transferred to independent judi- 
cial tribunals who arc only required to say whether the officer 
in question has violated his d^uties, and the monopoly o£ pros- 
cution of the public prosecutors has been so far modified as to 
enable courts where the former have refused to act to initiate 
proceedings on the application of the complainant and appoint 
an attorney to conduct them (b). The responsibility of officials 
for criminal violations of the law has been barely saved from 
being reduced to a nullity by these improvements. 

7. With a view, however, to make the criminal responsi- 
bility, at any rate of ministers, more of a reality, the constitu- 
tion o£ Prussia mad^ ministers expressly liable to prosecution 
for treason, bribery, or violation of the constitution upon the 
vote of either legislative chamber. But the constitution having 
omitted to provide penalties, and there being nb machmeky to 
enforce it, this law of the constitution has remained, a dead 
— , 
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lettei^ AUtl miiiistuio have acted in \iolatioii of the coiiatitutioii 
with absolute impuiufcy (a). 

8. Ill Franco^ at the present clay, the right of individual 
subjects to bring criuiinal proceedings against otticials seems 
theoretically unlimited. But the light is seriously curtailed 
by the fact that the initiation and conduct of all criminal 
piucecdingb m that country aie in the hands of public prosecu- 
ioi'5 who are appointed and removed at the pleasure of 
the rresiilent acting through the mmistry , and though 
courts have power when civil proceedings have been instituted 
against an otiicial to direct the public prosecutor to initiate 
criminal proceedings (b) this really does not carry matters 
much further, since the civil proceedings themselves are liable 
to removal to administrative courts. As in England, however, 
ministers [who, it appears, are not crimmally liable before the 
ordinary courts (c)] are liable to prosecution by way of impeach- 
ment by the House of Deputies before the Senate, but being, 
as in that country, removeable at the will of the legislature, 
occasions for the application o£ this remedy can scarcely arise* 

9. For enforcement of the criminal liability of ministers, 
reliance in most Continental e<mntrics of Europe and the 
Latin Republics of America is chiefly placed upon some method 
of trial by impeachment. Trial by impcaclimont is reserved 
in some constitutions expressly for crimes arising out of the 
offender’s ofSoial acts (d), mimsters like any other pnvate 
persons being liable to prosecution for ordinary crimes in the 
ordinary way and without the sanction of any House of the 
legislature. The prosecution in impeachment trials is, as a 
rule, initiated by the lower House (e), but the court o! iiii- 


(a) Ogg, Gofcmraenfcs of Europe, p. 214. 

Cb) Comparative Administrative Xiaw, VoL II, p. 80. 

(e]j Coodiiow, Comparative Administrative Law, ToL II, pp, 186487* 

PI Br g in Belgiuni* Hungary and. Me'siieo. Bee Dodd’s Modern Consti- 
Infcicms. ' . ' 

(e) Ho pioytoM eAfe la tbe Clovemment of Germany and m 
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peachment is not m eveiy country the Upper Chamber. It 
is in Spain, Portugal, the Argentine Eopublic, L'hilo and 
Jfexico. But several States have special coiiits of impeach- 
ment consisting either of a panel of the Upper House or a 
mixed couit of senators and judges (e. g. Austria, Hungary, 
Sweden, Norway and Denmark), whiHt in several others, the 
highest court of the land tries ministers and other high 
officials upon impeachment at the instance either of the Crown 
or of the Lower Chamber (e. g. in Holland, Belgium, Italy, 
Brazil). Under the constitution of Chile, a private person 
may prosecute a minister for ordinary crimes before the ordi- 
nary tribunals with the sanction of the Senate (a). 

10. In Switzerland, no official (and hence too no member 
of the Federal Council) can be criminally prosecuted without 
the consent of the Council or the Federal Assembly (b). 

11. As regard civil liability, in France, any public officer 
may bo mulcted in damages in the ordinary courts at the suit 
of an aggrieved subject provided the court is of opinion that the 
act though done in the discharge of public functions involved 
such grave personal misconduct that it could not fairly be lo- 
gardod as an official act. But the final decision in this matter 
does not rest with that Court, for the administration, by “rais- 
ing a conflict,” may take it to the Tiibunal of Conflict which 
then proceeds judicially to determine whether the act in ques- 
tion is in fact a personal wrong on the part of the individual offi- 
cial or an act of the administration. If the former, the case goes 
back to the ordinary court for disposal, if the latter, jurisdic- 
tion belongs to tho administrative court, and the party defen- 
dant before it is no longer really the official but the adminis- 
tration (c). 
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composed in part of judges and m part of members of the legislature. 
Goodnow, Comparative Administrative Law, Vol. II, pp. 301-302. 

(a) See Dodd’s Modern Constitutions, under respective heads. 

(b) Lowell, Governments ! and Parties in Continental Europe, VoL 11, 
p. 220, note. Of. see 107 of the Code of Criminal Prooedwre (Act V of 

of India, according to whieh sanction of the Local Government or pf the 
Government of India or ;of some anthority empowered: in that beba,lf bythe 
said Governments or that of some oSeer tb W')i«»» ‘hfe 'is-' o®eia% shhimJ^te 
must be obtained for proseoBtsng a alpublf® ijlarvwt | 1 ^ 

the said Govtenmmife 'v' 

(p) Lowell, Ghttowent of i'l, ^ iW,'' . , 



132 


LEHAI EEL^TIONB, 


lLw\ XVIL 


In 

alv), era! 
eon Its w II 
lefiisi tu tiy 
ca^e if let 
ionri<i to ho 


Remo^ly 111 
ordinary 
courts for 
personal 
wrongs only. 


In Austria* 


Limited 
clulracter of 
relief avail- 
able in ad- 
minLstativo 
courts* 


No civil 
liability of 
offieiak for 
for personal 
wrongs^ 


Ibfoyision as 
to impeaob* 
wfept of 
miimtw , 
ntt^tory* 


'fWite con- 
'illlcwi la 
. |l*ly ®xc€fl 
, ordinary 
' 'ttwi entor- 


12. In OcrnidiiV, tuo^ ‘i Government ofKcialj on being sued 
in tile ordinary court for damages for an act alleged to be an 
infringeiiient of the plaintiff s lights, may challenge the juris- 
clietion of the trying court on the ground that it was a hona 
fldi official act. In the Impel iai Governuient, this issue, like 
any other issue of jurisdiction^ is decided by the trying court 
itsf'lf, in other Governments possessing aduiimstraiive courts 
by the Court of (Jompetence if there 18 onoj otherwise by the 
Imperial ttairt at Liepsic, If the decision is against the 
competence of the ordinary court there is, if the act is that 
of a minister or of any officer of the Central Government, no 
legal lemedy against it, for acts of ministers and officers of 
tile Central Government in Germany are not subject to the 
jurisdiction of the administrative couits (a). Should the deci- 
sion liowevci be that the official concerned was guilty of a 
violation of the law, or of negligent action m the performance 
of his duties, the suit would proceed against him personally, 

13. The fundamental laws of Austria besides affirming the 
responsibility of ministers expressly provide for suits against 
officials for injuries done m the exercise of their office, and a 
special court, the Eeichsgericht, presided over by judges hoLI- 
ing office under an independent tenure, is charged with the duty 
of protecting lights guaranteed to the subject by the fanda- 
mcntal laws from infringement by officials, in cases m which 
the aggrieved individual has failed to obtain redress ftom the 
administrative courts. But by statutes, which it is beyond the 
competence of tliis court to question, what the Eeichsgerieht 
has to see in such eases is not whether the official, in acting as 
ho did, went beyond bis authority but only whether ho had 
reasonable grounds for so acting. As regards the right to sue 
officials, the provision of the constitution in that behalf has been 
made useless by the law not providing any machinery to enforce 
Iheir liability- The responsibility of ministers in Austria, 
appears by these means to be reduced to very humble dimen- 
sions, even if the provision for impeachment did not prove to be 
as futile as it is said to be by Mr, Lowell (b), 

14 . In Italy^ the validity of acts of the administration is, 
as between the person aggrieved and the State, determined by 

fft) Dm|»rativo MmlAmiire Law, Tol, II, f p. 2|S, K8. 

m ' and hi Yoi, IIi pp. 


OP MINISTERS AND HEADS OP DEPARTMENTS, 


4?, 3 

ordinary and not special administrative courts, but, as in 
Austria, the personal liability of officials in damages for viola- 
tions of the law cannot be enforced from want, of legal machi- 
nery to give effect to it. 

la. Theie are, as I have stated elsewhere, no adminis- 
trative courts in Switzerland, but the Continental distinction 
between ordinaiy and administrative law is well recognised in 
its administrative system. In this country, any citizen is at 
liberty to sue a Federal official, even a Federal Councillor and 
a Federal Judge. The complaint, when the offender is a Federal 
Councillor or J udge, is brought before the Federal Assembly 
which can exercise jurisdiction over him as an administrative 
authority. If it rejects the complaint, the complainant is free 
to bring his action before the Federal Tribunal against the 
Confederation which assumes the responsibility for its fune- 
tionar}% To sue other officials, he must apply to the Federal 
Council first and then to the Federal Assembly, and if both fail 
to send the case to the Federal Tribunal, he can proceed before 
that tribunal on his own responsibility after giving security for 
costs. An official can, as previously indicated, be prosecuted 
criminally for acts done in the course of his employment only 
with the consent of the Federal Council or Federal Assem- 
bly (a). 

16. The rule in England has been well stated as follows • 

“ All ministers and servants of the Crown and public officers 
generally are civilly and criminally liable in their individual 
capacity for tortious or criminal acts (subject to certain 
provisions protecting judges and justices of the peace in 
the execution of their office, and as to public authorities 
generally, subject to certain statutory conditions limiting the 
time within which the action is to be brought), and this 
liability may be enforced either by means of an impeachment 
or by ordinaiy criminal and civil proceedings” (b). Further, 
“where the subject refuses to comply with what appears 
to be unjust or ill^l demands made by the Crown, the 
lainisters and servants 6^ the latter in ordet to enffirce 
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• liiiist hav • rccoaise to ordiiiary iribnnaift of 

justice (a), t lam:s made by the Crown camioi be supported 
by Inure pretence of prerogati\ej sinoo the ceiiits lia\e power 
to determine th^ extent and legality or otherwise oi any 
alleged prerogati\e, nor may illegal acts be rendeied justifiable 
by the pita of King's command or State necessity'’ (b)» 

17. Beyond the fact, theiefore, that the possession of a 
particular office may clothe him with special poweis which as 
a prnate individual he would not have authority to exercise- 
powers which may be ministeiial;, discretionary and even ijuasi- 
judicial— a public official, v\hatever his rank or station, in 
England, occupies the same position before courts of law as 
any priv ate individual Offices, moreover, carry duties as well 
as powers, and officers, by reason of these duties, become 
ppccuilly liable to legal proceedings for acts of malfeasance and 
nonfeasance in office. Eesponsiblity and not privilege is the 
ralmg idea which underlies the holding of office in the 
English system. 

18. The responsibility before the law of officials (and 
ministers are no exceptions) is^ as has been previously stated, 
both civil and criminal The criminal responsibility of officers 
m the English system appears indeed to be widcT than is 
strictly justifiable on doctrinal grounds, for the weakening of 
cential administrative control over officials early in its hustory 
led to the courts evolving the sonn^what artificial doctrine that 
*^any act or omission or disobedience of official duty by one 
who has acci^pted office, when it is of public concern, is a 
crime” (o). The fear of punishment was the master whom the 
courts thus set above officials to exact doe performance* by 
them of their appointed duties. Kot nonfeasance and mal- 
feasance in respect of ministerial duties only, but even wilful 
and corrupt exercise of discretionary duty was declared to be 
a common law crime. But an exception might have been 
made in favour, amongst others, of ministers who, according to 


(ft) sifttejwefti is not stnctly acscarate* See Leakr# XXII 
IZf ^ , 

(l)| fingiiaid, , 

’ (c) Adminlslratwc baw, VA Bistoopi^ 
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Dr, Bibliop, ■\\ere pfvhahly not liable tu ordinary cnminal 
proccbs for nonfeasance or malfeasance in office (a), 

111 ministers and other high officials are nots pro- 

secutable for common law criiues^ they are on the other hand 
liable to impeachment not merely foi crimes but for '‘political 
offences’" as well The only difteiencc between ministers and 
suboidiiiatc officials m regard to ciiinmal responsibility for 
wiongfiil peiformance of official duties would thus appear to be 
that for these offences, whilst the latter aie liable to prosecu- 
tion before the ordinary courts, the former can be proceeded 
against only by -way of impeachment. For other crimes, 
ministers in England are liable to prosecution before ordinary 
courts as well as by impeachment. But, as previously stated, 
the fact that ministers are now dismissible by the legislature 
at will has made resort to the latter mode of trial unnecessary 
for all practical purposes. 

20. As regards civil liability, the position of ministers 
as such does not appear to be m any w^ay distinguishable from 
that of other officials. No person who enters into a contract 
as a servant of the Crown or as an agent for the public and 
treats in that capacity can be made personally liable upon 
such contract cither directly or upon an implied warranty 
of authority. Dm\n v. Macdonald (b). Nor can money 
which has been paid, erroneous!}^ or otherwise, by a private 
individual to an officer of the Crown be recovered from him 
as money had and received, because that is in substance a 
claim against the Crown, his principal, though if money has 
been actually paid by the Crown to its officer in trust for an 
individual, it may perhaps be recovered from him as money 
had and received (c). 

21. As to liability for tort, a minister like any other public 
official tnay be sued and made personally liable for tortious 

( 1 ^) Bfebop, CJoiamciitarles on the Criminal Haw, Tol 1, p. 270. 
Dr, Bis^hop states this on the authority ol Blachstone and another writer# I 
have not found this atateijcent of the law anywhere eke, 

m (imi) 1 Q. B. Halshnry* Lavs of BJogland, Vol, fA 

814. A pa-son making a ,eonttaet viffi another on hehalf of , an alleged . plim* 
oipaj hnt without the latter^ authority wonldl, nnder the, 
ordinarily liable upon his warranty of' anthorfi^, to the othnt . 
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acts commitlcd by him m hi^ official capacity ’without showing 
malic<* or want of probable cause, and State necessit\ or the 
order of the Cro\\n or a superior officer cannot be pleaded m 
defence (a). A liability to compensate a private iiidi\idiia! 
as fur a tort may arise, if injury is caused to him by an official 
committing a breach of duty which amounts to misfeasance, 
and even for nonfeasance, if the law has cast upon, him the 
S|>ecific duty, to the plaintiff or to the class of persons of 
which the plaintiff is one, to perform the act omitted (b), 

ma^ ^ 22, In English text-books on constitutional law, one frc- 

in their queiitly finds it stated that no action at common law is 
eap^ity ? maintainable against officers or servants of the Crown %n their 
oficial capaciiij cither m contract or in tort (c). English 
law does not recognise in officials a double personality, an 
official Hyde separate from and independent of the personal 
Jekyll, andit is as a private individual only that, in the 
absence of provisions made by statute, an action can be brought 
against him (d). But by statute, a particular official or an 
office may be invested with a quasi- corporate capacity to sue 
bued, the Secretary of State for India in Council being 
a notable instance (e), StiSpped of all disguises, this is plainly 
a device to enable the Crown to be sued for certain purposes 
as a private persons under a fictitious name. When, however, 
the office has not been incorporated, the only course left to the 
aggrieved subject is to prefer a petition of right to the Crown, 

(a) Hakbmry, Laws of England, Vol VL p. 415 , 

(h) p. 413* 

(cj imp,4is. 

(d) ^ There is an apparent exception to this in the praetiee which per- 
nnta suits in equity to be brought against the Attorney Oeneral as represen- 
ting the Crown for reliefs which do not seek directly to afiEect iho estate of 
Ih# Crown bnt touch its interests only indirectly. It cannot he niiJiaed 
to iw«»ver pujperty or money claims, and still less compenaation from the Crowlt 
te cue must proceed if at all by petition of rfghh Bat it should 

the to compel government officials and departments 

wiiiyhe^p^wmatoc^ofdnties which bring them intio oonilpt with , pirate 
inte^e^s hi, wwdance with law. This matter will be eppsiSeted «(n,te ' 

tepM , Oonteol of th© Admimstmtiemp % JUg. 

. fc Bi 4l0al p. I2l'andi PhMem v \ 

rffll com# 
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^.inGll, U’, hits been o\]jlainod before, (loe-5 not, under the Eng- 
lish law lie in Ciises of Rebut against tiic Crovtn fora 

tort cannot obuonsly bo obtained by the indirect pi oct-s of 
suing ii 'errant of tlie Ciown in his 'otbcial caiiacity/’ and the 
public loienues cannot be roacheil in a case in winch a peti- 
tion of right lies, and still loss in cases m which ifc does nob 
lies, by an action in such a foim. This, it seems to me, is the 
true raho ol Qidleii Palmerston (a), Raleiyk v. fJoschen (b.j 
and Palmer v. Hutchinson (c), cases which like Bur on v. Bm- 
man (c) are easily misunderstood. 

23. A minister or a head of a department (unless incorpo- 
rated as above) is not liable for the acts of bis subordi- 
nates unless directly ordered by bun in such a way as to 
make them his own acts, Raleigh v. Qoschen (d), Mersey Bocks 
Trustees v. Gibbs (e), for the subordinate is a servant not o£ 
his superior officer but is, equally with the latter, a servant of the 
Crown. Where, however, the act complained of is one of mere 
non-feasance in respect of a duty which the law has specially cast 
tijjon him, the fact that he has entrusted the duty to a person 
who has neglected it furnishes no excuse for an omission on his 
part (f). 

24. Having reviewed the law in England as to the responsi- 
bility of ministers from all points of view, I am unable to 
accept as a correct representation of it the statement of Mr. 
Todd that “in assuming on behalf of the Crown a personal 
responsibility for all acts of the Government, ministers are 
privileged to share with the Crown a personal immunity from 
vexatious proceedings, by ordinary process of kw, for alleged 
acts of oppression or illegality in the discharge of their official 
acts, and that whether the alleged liability arises out of con- 
tract or out of tort or from any matter of private individual 
compkinfi against a minister of the Crown, for acts done in his 
official capacity the ordinary tribunals of justice will afford 
him special itnmuhity and protection*' (g). High officera of 


{») S Brod. and , Bing. K'S t iBSS}, 
(b) (1898) 1 Oh. 73. , , . ; 

(o) « App. Oas. 619. (18^1).' 

(d) '‘iia*. 16*7 (18*8).’' ' 

'Ce)'>.SklH:.I,;93 (1886K' ' 
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eutrustefl rLsponHible discretionary duties 

ai-e^ according to Di. Bi^iup, pt-^obahly not liable to ordinary 
eriiniiiu! process for confliiefe in otiicc however corrupt (a^ though 
they are an‘'UeraMe in impeachineiit for (*very species of official 
misconduct i am not sura that this suimise of Dr, Bishop's has 
not reference only to the law of America, But granting that 
it IS true with reference also to the law of England^ it does not 
go far as Mr. Todd's statement which would grant immunity 
to ministers in respect of civil as well as criminal proceedings 
before the ordinaiy courts of law. If now, it be remembered 
that there are in the English system no special courts or pro- 
cedure to enforce the civil liability of ministers, and that trial 
by impeachment, the only remedy available for official crimes 
committed by thfun, is for all practical purposes obsolete, the 
statement of Mr. Todd, if correct, wmuld mean the total extinc- 
tion of the doctrine of mmistenal responsibility, the corner- 
Why imtan- stone of the English constitutional system. Mr. Todd may 

misled into the above opinion by the paucity of 
miaiaters instances in wffiich ministers have in fact been sued for breaches 

3W6>I*'0* 

of official doty in courts of law, and by the 'almost total absence 
in rdoent times of reported cases in which a minister has been 
sued sacoessfully. The truth is that the discretionary authority 
of ministers and heads of departments is so large that the occa- 
sions on which their acts may need to be challenged on the 
ground of want of competence (normally tho only ground on 
Ivhich their acts may be questioned) must necessanly be very 
few. Moreover, the constant surveillance which Parliament 
exercises over them acts as a powerful deterrent ^inst the 
overstepping by ministers of the bounds as well of law as of 
reasonableness. So far from the English eottrte being ready to 
alfoitl mitiistert si^nial immunity^ and protection in r^paet of 
, ^ #ne in their ofecial capacity, ©antte ate not, in the absence 


' ii!^;4^)^]iwj|^reiaaon%easiIy peteo^ed tlwt the discretion, OOP'- . 
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justice, as for inataiice^ if the otiicial was shown to have been 
personally interested in the matter or if the decision was ren- 
dered Without giving the parties a leasonablc hearing (a). I do 
not find that upon these points^ the acts of ministers leceive 
any exceptional treatment at the hand of English judges. 

25 . If ministers and high officials in England had, m 
fact, been habitually subjected to harassing litigation of a 
frivolous and vexatious character, there would be leason for 
demanding some restriction (in respect it may be of court 
as also of procedure) m legard to the trial of complaints 
against all such officials. But there is no cause for appre- 
hending that any such lestriction Avill over be necessary. 
If, however, this should be found necessary, I would not 
be surprised to see the old Eoinan law principle of suing 
high officials with the consent of the Sovereign previously 
obtained, revived, with only this modification that the consent 
to bo taken will be the consent of the Sovereign legislature 
and not of the Chief Executive. This appears indeed to be 
the view which has commended itself to the people of France 
and the United States, at least in regard to criminal proceed- 
ings which in both countries can apparently be brought 
only by way of impeachment (b). But m regard to civil 
liability I do not find that the law either m England or in the 
United States grants any special immunity to ministers and 
heads of departments as such^ Mr. Goodnow’s opinion to the 
contrary notwithstanding (o). If the English doctrine of 
ministerial responsibility had in fact been as unreal as Messrs. 
Todd and Qoodnow's interpretation of it would make it out to 
he, it is not easy to understand why it should have been taken 
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26. Bat if on this point of the responsibility of ministers 
the administrative system of England has served as the model 
for all modern constitutions^ there are others, in respect of 
which English constitutionalists may well profit by borrowing 
from the systems in force on the Continent. An erroneous 
exercise of official <liscretion in good faith cannot be corrected 
by any tribunal in England and yet when a discretion is given 
to an official the intention is that it should, by preference, be 
exercised correctly. The administrative courts on the Con- 
tinent where they exist afford this necessary con active to a 
blundering but not malicious exercise of official discretion. 
The fact moreover that suits taken to administrative courts 
are tried as between the State and the complaining subject 
undoubtedly enables those Courts to give more adequate 
pecuniary compensation than is possible in England where the 
offending official (and not the State) can be made to pay it. 
But even so, the scales do not appear to turns decisively in 
fovotir of the Continental system* * 


Though no doubt the English system gives a less 

®ffeetiTO pecuaiaiy redrew to the sufferer when the Law lias 
broken, it does on the other hand secure a stricter 
, , , adtkefenoe to the law by the officials so that fewer occasions 

' ' , arise for appealing to csoarts of law for such redress. The 





circamsiMoW mch lead to this result are summed up by 
Mr» Lowell a^ Mlows s—d) Judges of ordinary ^urts adhere 
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incarnation of the idea of the State — in itself a no small 
gam (a). 

28. It is not necessary to consider the law of the United Besponsi- 

, Dillfcy of 

States on the legal position of departmental chiefs either m ofticmls m 
the Federal or in the State Governments, as (except for slight 
differences already incidentally noticed) it is substantially 
identical with the English law. The legal position of Executive 
Councillors in India, the only authorities at all corresponding 
to ministers, I have already considered in a previous lec- 
ture (b). 

29 . Excepting the Lord Chancellor of England, to slay High officials 

whom is still high treason under a statute of Edward lit ally proteS 

which the English Parliament has not yet found time to amend W law of 
^ ^ ^nmeg 

or bring up to date, ministers do not appear in any country to 
enjoy the protection of special rules of criminal law not 
applicable to officials in general. As colleagues of the Governor 
General and Governors, members of Executive Councils in 
India share with them the protection of sec. 124 of the Indian 
Penal Code, under which assaulting or wrongfully restraining 
them or attempting so to do, with the object thereby to induce 
them to exercise or refrain from exercising their lawful 
powers in any manner, is punishable with imprisonment for a 
term which may extend to seven years and fine. 

30. From the above discussion, does it appear that Ministers awd 
ministers and heads of departments are a class apart, occu- 

pying a legal position which separates and removes them from VF®** 

officials in general ? I must say, no. The difference, which 

makes them so prominent in the public eye, is really due to 

the character and contents of the powers which belpng to Yet require , 

them. Between them the ministers exerefee the whole 

aRtho4ty;' 0 ^ Oovemtaent, disoretionaiy and otherwise. They i 

do not, ' hhe aiid legislators, constitute -officials ' a 
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stattis by themselves. It is thus their importance rather than 
any distinctive position they may be supposed to hold in law that 
has induced me to make them the text of a separate lecture. 
They demanded a separate treatment if only to give point to 
the expression familiar in modern constitutional law : *'the 
responsibility of ministers’". Much, however, of what has been 
said regarding them apply to officers generally ; and I have, 
in fact, taken pains not to leave in doubt which of the 
statements in the lecture are and which are not of general 
application. My next lecture on the legal position o£ officers 
generally, will thus be largely supplementary, filling up, 
as it will do, omissions necessarily left in a treatment directed 
chiefly to some very prominent members of that body. 
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LECTURE XV III. 

OF OFFICERS GENERALLY. 

1, The legal relations of officials in general may be of £wo 
kinds :--(i) Their relations with their employers who may be 
either the Govemment or some subordinate public corpora- 
tion ; (ii) their relations with the general public. It is the 
former which constitute what may be called the official rela- 
tionship. In proceeding to deal with the official relationship, 
the first question which deinauds consideration is whether this 
relatioBship is necessarily one governed by law. 

2. There is no inherent* difficulty in ooaoeiving of that 
lektionshjp as being enfeidy extra-legal. In fret, in States 
foxwrned hy petsowl rnlera, offlebis mri# nor riietty hold .Ace 
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officer, it is said (a) that ho was considered as a servant of the 

Sovereign. He was a part of the "‘Ministerium” of the King 

and sometimes a simple freedman ; and m the latest statement 

of the law of England on the tenure of offices (b), it is recorded Eng- 

that ‘‘except where it is otherwise provided by statute, all public 

officers and servants of the Crown hold their appointment at 

the pleasure of the Grown, and all, in general, are subject to 

dismissal at any time without cause assigned, nor will an action 

for wrongful dismissal be entertained,’^ It appears however that 

“where the office is one conferred by letters patent, procedure 

by scire facias, criminal information or impeachment may be 

necessary in order to vacate the office” (c) — in other words, that 

these appointees of the Crown hold, by way of exception to the 

general rule, under a legal tenure. This general rnle receives 

further elucidation from the statement that “military, n%val 

and civil officers of the Crown being dismissible at will, no 

petition of right even can be brought by them to recover pay, 

pension or other sums to which they claim to be entitled for 

their services or damages in respect of their dismissal.” 

Neither, it is added, “have they any right of action for 
breach of an implied warranty against the officers who engaged 
them (d)* In short, the official relationship is not regarded in 
English law as one of contract, and, except in so far as it may 
be made so by statute, it is not a legal relationship. It follows, 
therefore, that statutory provisions apart and leaving oat offices 
created by letters^atent, the legal positicn of Government ser- 
vants in England shows no advance beyond that of the officials 
of Imperial Rome and of the Merovingian monarche ot 
S*ranoe., 


■ 'i. ‘ The ^ force which in Western Europe had heen.mc^t 
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a fit subject for giant by Royal letters patent. Owing to the 
early centralisation of the Royal power m England, this process 
of feudalisation of offices did not make much progress in Eng- 
land (a) hut that it did make some is apparent from the quali- 
fied legal tenure secured by holders of offices under letters 
patent. In Western Europe, however, the tendency of all 
public offices was, for long centuries, towards becoming here- 
ditary and puichaseable. A time however came -when in the 
interest of the growing power of the monarchy, the current had 
to be reversed, and ‘‘public functions, at first a fief, then an 
office, finally became a commission’' (b). But the new policy 
could work itself out only slowly and imperfectly ; for between 
It and the ever-growing demands of the Royal treasury, a dis- 
tinction came to be made between purchaseable and non-piir- 
cliaseable offices. Within the former group fell financial and 
judicial offices which, as I have previously explained, thereby 
tended to become (except for cause j inemoveable offices.” ‘^The 
offices of the Crown ’’ ( High Constable, Chancellor, First 
President of the Parliament etc,), offices of the King’s House- 
hold ( Councillors, Secretaries of State and Secretaries to the 
King), military offices and commissions in general remained 
outside commerce. The Revolution swept away venal offices 
along With other Feudal institutions from off the face of France. 
In the reconstituted monarchy of Napoleon, officials held on 
removeable tenures, a position which has remained unaltered 
through successive changes of Government since that time. In 
consonance with the same spirit, an English statute of 1809 
made it a misdemeanour to sell, purchase or bargain for any 
office or employment in the gift of the Crown, to receive or 
pay money for or solicit or obtain any such office or make any 
negotiation or pretended negotiation relating thereto or to 
open or advertise hons^ for transacting business relating 
to vacancies in offices in any public department (c). 

' ami revecae made non-saimble in Eng- 
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4* Kings and mcmbeis of Houses of Peers (where these 
survive) are practically the only persons in Em ope who at 
the present day may be said to hold hereditary oftices. Heredi- 
tary offices appear to lia-vc been a fairly common institution 
in India but even here they are to-day very nearly things of 
the past. The supreme act of self-renunciation by which the 
Feudal chiefs of Japan laid dowm their hereditary powers and 
piivileges at the call of their country is too well-knoivn to need 
repetition. 

5. The Feudal tenure of office^ though now a thing of the 
past, has left its deepest imprint on Modern Germany, where 
all offices are generally held on a good behaviour tenure and 
an office held at the pleasure of the Government is a rare excep- 
tion. Discharge from office can take place in that country only 
as the result of a conviction by a criminal or a disciplinary 
court of the commission of a crime or violation of official duty. 
If public interest should demand the removal of an official for 
other than cause established in a criminal or disciplinary courts 
he can only be letired with a substantial portion of his salary, 
and except for the fact that he does not perform official duties 
he remains subject to the duties and in enjoyment of the pri- 
vileges of office (a). It IS also owing to Feudal influences that 
offices in England, though legally held at the Crown’s pleasuie, 
aie in practice treated as life-offices not terminable except for 
good cause (b). 

6. If it be natural for official relationship m personal 
monarchies to assume an extra-legal character, it is equally 
natural for the same relationship, when power passes from a 
personal ruler to an assembly, to find expression in legal 
rules. In both Greece and Eepublican Rome, tenures of offices 
were for terms fixed by the constitution. Elective offices in all 
modem States are almost invariably for terms, and a persoti 
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ine*de a criminal offieace in India ; but sec, 6, ols, (f) and (g), of the Transfer 
of ]?roperty Act ( IV of 1882 ) tnalres a public office, the salary of a public 
officer whether belore- or a^ter it has become payablCf stipends allowediw 
military and civil pehsltmers of filoTeniment and political pensions 
ferablc. Sec. 60 of the Oivil Procedure pode CAct 1?‘of ilc*8), 
poitited out later on, imposes restrictions' upon the inYohmtaty ali^liba of^ 
salari# an4 pensions, ' ' ^ ^ [w, '■ ' 

(a)' GtKidnow, 'Cn AV ' /' ' 
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elected to an ofiice has not only a right io the office but he has 
normally the right to continue in office till the expiration of 
the period fixed by law, unless some causes of disqualification 
should have supervened in the meanwhile. Also, when the 
supreme control has passed from a personal ruler to a legis- 
lative assembly, the latter m creating new offices and regulating 
old ones may assume authonty to fix the nature of the in- 
cumbent’s tenure as well when the incumbent is to owe his 
appointment to executive nomination as when his appointment 
is made to depend on popular election* Thus several offices 
in England, e, g, those of judges of the superior courts, of the 
Comptroller and Auditor General, and Assistant Auditor, 
amongst others, are expressly directed by statute to be held 
during good behaviour, subject to the power of removal upon 
an address of both Houses of Parliament. Such offices may, 
it is said, be determined for want of good behaviour without 
an address to the Crown, either by scire facias (in the case of 
offices held under letters patents), criminal information or im- 
peachment or by the exercise of the inquisitorial and judicial 
jurisdiction vested in the House of Lords. Misbehaviour in- 
cludes, besides improper exercise of the functions appertaining 
to the office or non-attendance or neglect or refusal to per- 
form the duties of the oflSce, any infamous offence of such a 
nature as to render the person unfit to exercise the office, 
though not committed in connection with the office (a). 


7. It is remarkable that in England where supreme power 
has passed altogether from the King to the Parliament, the 
bulk of public offices should still be wanting in a legal tenure, 
and it is still more remarkable that the Feudal notion of a 
vested right in all offices which never found a place in her 
laws should yet govern the practice of her Government 
and her public bodies in their dealings with their officials, 
The explanation is to be found in the aristocratic composition 
of the Parliament which todfe over tie powers of the King in 
order that the sam^ mi|^t' be exeroised by a committee of its 
,pwn 'fh^ ;sqnirea who sat in the Commons' Souse 

mwnt the Kingdom, had m inl»i- 
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the absolute control which the King wielded over his 
servants. 

8. In point of fact they went on exercising Royal powers 
in the name of the King, and the relations of the Crown and 
its servants remained in law the same as it was in the days of 
the Tudors and the Stuarts. In practice, however, as I have 
said before, public officers in England have come to hold their 
offices on what amounts to a good behaviour tenure, though 
the fact that in law they are dismissible at pleasure enables 
Parliament always to hold its power of removal in terrorem 
over almost the entire civil and military services, which thus 
aie made to feel that they are the servants and not the masters 
of the Government. 


9. Not the law, but the practice as to official tenure 
appears to have undergone a “sea-change” in passing from 
England to the United States. On the establishment of Re- 
publican forms of Government in the Colonies and the Union, 
the consequent abolition of the hereditary Chief Executive and 
substitution therefor of individuals holding the office for short 
terms only, the traditional notion of continuity m office was com- 
pletely upset. One result of this change was that there was in 
the body politic no permanent institution like the Crown in 

England endowed with the residuary powers of Government 

which were now assumed to have vested in the legislatures— 
bodies which themselves were liable to changes in tLir person- 
nel and political complexion quite as frequently as the Execu- 
tive Government. It would have been surprising if in the 
circumstance these legislatures had not felt themselves justified 
in imposing short elective terms on all the important offices 
under Government, with power in the incumbents so elected to 
appoint the rest, so that the entire administration should in this 
way always reflect public' opinion through selection by the 
people or by offi^ls elected by them of all public officers, from 
the heads of the ekbcutive and legislators to post-office 
employees and town-«oastables (a). , , 
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10. The idea o£ “rotation in office,” that is to say, o£ 
filling all offices at the disposal o£ the authorities by the party 
in power could not have taken firm root in American politics, 
if, at the bottom of it, it had not accorded with the democratic 
spirit of the times, and T find it difieult to agree with the 
suggestion countenanced by Mr. Goodiiow that the “Spoils 
Act” o£ 1820, which expressly affirmed that the Federal 
officers mentioni'd in the Act were to be appointed for fixed 
terms and be romoveablc at pleasure, was passed through parti- 
san political motives (a). The principle rapidly extended to 
almost all the offices in the National Government and from 
thence into the administrative systems of most o£ the States, 
so that “now,” says Goodnow, “the term o£ almost every 
administrative office in the United States is fixed by law 
at a certain number of years, generally four,” and further, that 
“it IS generally expected that a new administration will not 
reappoint the old incumbents”. It may be safely stated that a 
national institution does not, at least in a democratic country, 
grow altogether from unworthy motives. It is a fact, however, 
that the institution has since been turned to such ignoble uses 
by party bosses and wiiepiillers and has for that reason proved 
a source of such unmixed evil that no one has a word to say in 
its favour at the present day (b). The evil is now being 
sought to be alleviated by the introduction of competitive 
examinations for filling appointments, which by taking away 
the incentive to removals for the purpose of creating a vacancy 


(a) To a mo Jem observer, the spoils system of filhug public offices may 
appear to be loss unreasonable than at any rate the system of filling them by 
lot— the system wheh became prevalent in the best days of the Athenian 
republic The drawing of lots for filling public offims was however m essence 
an assertion of the equality of all citizens, that is to say, of their equal fitness for 
mk— oitfcenahip as understood in Athens being the capacity of being ruler and 
mledintnm. Its use, Mr. Greenidge correctly points out, was m the highest 
pr”** democratic Theposs^iott of the requisite qnalifloation for 
perfoming the duties of the office was secured by the examination of the 
candidates sieleotion. See Greenidge, Outlines of Gre* Constitutional 
History, 139. Mr. R-A Ashley, I find, holds short terms and rotation in 
office tohavel^een “hot only legitimate but the necessary product of demo- 
oiaey.” The AjierioanlfedBBal State, p. 143 , ; , 

(h) of ‘hsotatioa 

M office”* see '“Aftdwasss on Gomnffipa# and Citoen^i^*; ' 
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for a partronage appointment has, in the Federal Government 
at any rate^ eifected a great reduction m the number of purely 
political dismissals 'a). 

11. What then is the real character of the official rela- 
tionship to-day ^ It differs in details in different countries, 
But everywhere it connotes a lelationship which is not 
based on contract. The terms ^'public office” and “public 
officer” have been differently defined in different contexts 
m English, American and Indian law (b). Mr. Goodnow, 
basing his analysis on American decisions^ says^ an office 
can never be created by contract^ but finds its source and 
its limitation m some act of governmental power. The 
conception of office does not according to him depend 
in any way upon the character of the duties performed. It 
makes no difference whether these duties carry with them the 
power of compulsion or not or whether or not the holder of 
the office is permanently occupied m the discharge of his 
duties or whether or not the duties are discretionary. It may 
or may not be a paid office. “^AIl that seems to be necessary 
is that the duties of the office be discharged in the interest of 
Government, and that the right to discharge them be based 
on some provision of law and not upon a contract’' (c). To 
put the matter more concisely, the official relationship is not one 
of contract but of status. The rights^ privileges and duties 
attaching to an office are even to this day determined mainly 
by law and not by agreement. For all that, however, there is 
nothing to prevent a Government from entering into special 
“covenants” with its officials, and m so far as there may be an 
agreement defining the rights and obligations of the parties 
to such a relationship, I see no insuperable difficulty in viewing 
that agreement as one capable of enforcement. In Shenton v. 


(a) Goodnow, Comparative Administrative Law, VoL II, pp. 91 92. Fair- 
lie, American Katfonal Administration, pp. 252 257, 

(b) For an English definition, see per Best, 0. m Eml^ v. Ztjwi^ 

Corpomtim, 5 Bing, 91 (I82S), at p. 107. Many American decisions turn upon 
the interpretation of Art. 2, sec, 4, of the federal oonsff tntion, which provides 
for the impeachment of civil ofiScers. Fhe definition of a *‘pnbMc in 

sec. n of the Indian Penal Code is in appearance an enhmeratiojqt of 

and has not been frnitfa! of real definitions, in tbe hmh 

(c) ^ Goodnow, Comparative Adinfn^^veiLaw, Toh IX, y , ' ’ 

,, 57 
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Smith (a.), tlie Judicial Committee of the Privy Council went 
indeed su far in this direction as to the hold that the right of 
the Crown to dismiss officials at pleasiiie did not exist by 
virtue of any special prerogative, but only as an implied term 
m what may be regarded as the contract of official employ- 
Hot m Eng- iiieiit. But the Court of Appeal in Dunn y . Queen (b) 
repudiated this opinion and held that even when the contract 
is for employment for a term, it must be held to have imported 
into it a condition that the Crown can dismiss the officer at 
pleasuie. Considerations of courtesy only appear to have 
presented the court m that case from adopting the language 
of Sir Robeit Finlay’s contention that the Crown teas not 
mvvpetent to tie its hands by snch a contiact, but they said 
what amounted to much the same thing, viz. : that any autho- 
rity representing the Crown who professed to exclude the 
power by express stipulation would be acting in violation 
of the public policy of the country and acting m derogation 
of the power of the Crown. Previously in Miteliell v. Queen (c), 
it had been broadly laid down that 'ffio engagement made 
by the Crown with any of its military or naval officers m 
respect of services either present, past or future could be 
enforced in any court of law. 


Claim for 
arrears of pay 
and pension 
if legally 
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in England, 


12. But even if it should be impossible to view the official 
relationship otherwise than as a matter of status, it is difficult 
to see why this law of status should in the English system 
continue to deprive officials holding “at pleasure” of the 
remedy by petition of right in respect of claims for arrears of 
pay and pension already earned or other ascertained sums 
which are not claimed as damages for a tort. Such a state of 
things could hardly have been tolerated at the present day, if 
the law had not been greatly modified in practice. As I have 
previously pointed out official position is in practice regarded 
in England as implying a vested right, and officials in that 
coantry do in fact enjoy all such rights^ privileges and protec- 
tions as would appear to follow from their possessing a vested 
right in th«ir offices and the emoluments attached thereto, 


(a) (18^ A. 0, am 

(b) ^iWl,I,4rS.p6.‘ ; 
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a right defeasible ordinarily only upon misconduct or other 

grave cause (a). 

13. Summarising the law on the conditions of tenure of 
public servants in Englandj Sir William Anson says (b) * All 
offices, Avhether limited as to tenure by a specified term or not 
so limited^ are subject to one of two conditions. They are held 
either 'at pleasure' or ‘during good behaviour’ and unless it is 
otherwise stated their occupants hold at pleasure. The rule is 
equally applicable to civil and to military appointments. 
Whether appointed directly by the Crown or by heads of 
departments, all hold on the one or the other condition, the 
Eoyal pleasure or good behaviour. Appointments made during 
good behaviour create a life interest in the office unless 
specifically made for a term of years. Good behaviour means 
good behaviour in respect of the office held. Misbehaviour 
appears to mean misconduct in the performance of official 
duties, refusal or deliberate neglect to attend to them, or it 
would seem conviction for such an offence as would make the 
convicted person unfit to hold a public office. Where an office 
is thus forfeited by breach of the condition of tenure, the mode 
of removal does not, according to Anson, seem perfectly clear, 
A public servant not holding at Royal pleasure may pre- 
sumably, on being wrongfully ejected, proceed for his salary 
in the form of a petition of right or by writ of quo toarranto 
against the person who had replaced him in office* 

14. The English law of status which governs the official 
relationship has been worked out m the completest manner 
by the courts of the United States. The right of an official 
to compensation for services rendered is not, it is said, a con- 
tractual right, since the official relation is not a contractual 
relation. *Tf the right to compensation exists at all, it exists 
as the result, not of any contract, or by virtue of any service 
rendered to the Government, but because the law has attached 
a compensation to the office'* (c). But in order that there should 
be a right at all the law must not only attach a compensation 


(a) (loverament of England, Tol, I, . • , . • 

(b) Aam, Law andCa^om of 

t* II ' ' ' ‘1 ’ ' ' I I ' I ^ 
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to the office, it oiust also permit him to sue the Government 
for li, the general rule m America, as in England, being that 
Government cannot be sued in its own or in fact in any 
court without its consent. From the non* contractual 
character of the right to compen>sation, it follows that ‘^the 
compensation, Inm ever it may be fixed, may be changed by 
the authority fixing provided no higher law, such as the 
constitution when it is fixed by statute, or a statute when it is 
fixed by the administiation, prevents/’ and that if it is altered^ 
diminished or altogether terminated dining the term of office 
of the inciiiiibent, such change will not be regarded as impair- 
ing the obligation of a contract, since the official relation is not 
a contractual one ( a ). Inconsistently, however, with these 
general principles, it has been held in FisJce v. Police Jury (b) 
and Steirart v. Police Jury (c) that where official services 
have been rendered, a contract to j)ay for them at the rate 
fixed by law is implied, which cannot be impaired even by the 
legislature ; and officers have been held to possess the right 
to enforce the payment to them of all the expenses which they 
have been obliged to incur in order to discharge their duties. 
Powell Y. Newhurgli (d) United States v. Flanders (e). With 
stricter regard for logic than justice, however, the courts of the 
United States hold that a claim to pension is no more of a con- 
tractual character than a claim to salary, and a pension may 
be changed at any time even after the right to it has vested 
where authority to make the change has been granted by the 
legislature (f). 

15. The point of view which regards the official relation 
as wholly non- contractual, if strictly enforced, may work much 
hardship, but it is by no means without its compensating ad- 
vantages. The official relation not being a contractual rela- 
tion, the incumbent does not lose his right to his compensa- 
tion (when he has it given to him by law) by reason of his 


(a) tJiidca? Aft. 1, me* 10 of tlso United Staks coastitaiion, any lav Impair- 
ing tfee obligation of contraoi Is nnconstittitional. 

(b> 116 U, s. ItL 

(c) lie u, s. m. 

(tl) Jbfewm, W. % 'M$* 

(«) iiB m a ' 
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inability tas lor example fiom sickness) Lo discharge the dukes 
of the oftice. So long as he holds the office, he has the right 
to his compensation, and if an officer is illegally prevented by 
his superiors from discharging his duties, as by an unauthori- 
sed removal, he does not lose his claim to his compensation (a). 

16. Under both English and American law, officers in 
the employ of local or other corporations have rights, of action 
against their employers arising, it may be, from a valid con- 
tract or from some provision of their charter or statute of 
incorporation. An officer employed by a corporation may of 
course by the term of his employment or by the law or charter 
of its incorporation be liable to dismissal at the pleasure of 
his employer, or for cause, or on the expiry of a fixed 
term. But no corpoiation can refuse to pay salary already 
earned, whilst all corporations must, like any private 
employer, indemnify their servants for losses incurred m the 
lawful discharge of their functions. Unlike Government again, 
corporations can be sued in tort for damages by their employees 
as by any other person. It is difficult indeed to see wffiy the 
same conditions should not govern appointments to offices 
under the control of Government. The very devious reasonings 
by which courts in the United States have managed to give 
relief to men who have already earned their salary against 
deprivation by ex post facto legislation and to indemnify officers 
for expenses lawfully incurred by them in the performance of 
their official duties demonstrate that the present view of 
American and English law in regard to the official relationship 
stands in need of revision (b). 

17. The relations of a municipal corporation to its 
employees will be governed in the first place by provisions in 
that behalf in the charter of incorporation where there is one 


(a) Goodnow, Principles of the Administrative law of the United Stated 

p. 288 . 

(b) The English la# has come only gradually to see the unwisdom of the 

State refusing to honour its debts. The right to repudiate all public debts 
could no doubt be plausibly justified on the ground of public policy, as provi- 
ding the only effective guarantee against public olSeers mprovidently eon^ac* 
tbg debts on behalf of Governments Bat if honesty has at kst justhled fell' 
as the better policy in Govetnirient’a* dealings . .with Its It^ay'do 

80 yet in, ite dealings with its servanl^^- f '4 

V. ^uem '(IW) I 'Q* B. 121 nptwithstanciit®# 
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or bj the general or special statute of incorporation m li 

originatefl But it has hecn held in England bv' Lopes, J., m 
Booth V. Artiolrl (a) that such corporations have the common 
law right of all eoiporations to amove their menibei.s and 
officers. A public corporation can thus remo\e at will an 
officer whom it has expressly appointed to hold such office at 
the will of the corporation. In all other cases, corporate officers 
can be removed only by a formal proceeding for amotion which 
of course can be legally taken upon the happening of circums- 
tances entailing forfeiture of office. Causes of amotion are : 
(1) offences of an infamous character indictable at common 
law, and (2) breaches of conditions expressly or tacitly annexed 
to the appointment. A corporate officer cannot as a rule be 
removed without being hcaid in defence or at least without 
previous notice of intention to remove him ; and, unless there is 
a clear direction to the contrary in the charter of incorporation 
a freehold office within a corporation is not determined during 
the life of the holder without some formal act, such as amotion 
and such person is entitled to be summoned before he is re- 
moved. Such an officer may also be suspended ; and a more 
irregularity in procedure is immaterial, if there exists good 
cause for suspension. In amotion orders made by local cor- 
porations, appeals lie to the superior courts as visitors. An 
information in the nature of a qtu> warranto will lie for usur- 
ping an office under a local corporation provided that it be of 
a public nature and a substantive office and not merely the 
function or employment of a deputy or servant held at the 
will of others (b). 

18. In Shenton v. Sinith (c) previously cited, it was held 
by the Judicial Committee of the Privy Council that Colonial 
Governments stood on the same footing as the Home Govern- 
ment as to the employment and dismissal of servants of the 
Grown, and that in a contract for service under the Grown, 
except ip circumstances where it is otherwise provided by law, 
there is importfed into the contract a condition that the Crown 
has the power to dismiss at pleasure. In Gould r. Stumt (dX 

(a) 

TO l«w» of m Till, pp. 3^481 $ Adte, Law ot 
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in which this proposition was reaffirmed, it was found that 
the New South Wales Civil Seivice Act of 1884 had made 
provisions for the protection of officials which were inconsistent 
with the impoiting into the contract of seivice of a term that 
the Crown might put an end to it at pleasure. This decision 
led to the New South Wales legislatuio promptly recanting the 
policy of the Civil Service Act of 1884, and the New South 
Wales statute, 59 Yict c. 25, sec. 28, expiessly reserved the 
right of the Crown to dispense with the services of any person 
employed in the public service of the colony ii i espective of the 
piovisions of the Civil Service Act of 1<S84 and other enact- 
ments of that description (a). In Young v. Waller (b), the 
Privy Council held that although the New South Wales Civil 
Service Act of 1884 temporarily depiived the Crown of its 
right to dismiss its civil servants summarily without following 
the provisions proscribed therein, yet it did not take away the 
right of the Ciown to abolish a civil office and such abolition 
did not entitle the official to sue for compensation as for a 
breach of contract. In Dunn v. Queen (c) previously cited, 
Sir Claude Macdonald, then Commissioner and Consul General 
for the Niger Protectorate in Africa, acting >n behalf of the 
Crown, had engaged the suppliant as Consular Agent for a 
term of three years certain, and he claimed damages for having 
been dismissed before the expiration of the period. The Court 
of Appeal upholding Mr. Justice Day were of opinion that the 
suppliant’s service was nevertheless determinable at the pleasure 
of the Crown, Sir Claude Macdonald having acted beyond his 
authonty in engaging the suppliant for a term. 

19. In the absence of statutory provisions, the relations 
of the East India Company (and therefore of the Secretary of 
State for India m Council) and their officials in India would 
appear to the governed by the rules hereinbefore stated as 
governing the relations of corporations and their officials. But 
under secs. and 75 of statute 8 and 4 Will IT c. 85, it 
was lawful for His Majesty by writing under his Sign Manual, 
countersigned by the President of the Board of Oommissiohers, 
to remove or dismiss any person holding any office or emp%* 

(a) I Tmitg v. AAomt (1809) A,jO, ^ 

(b) (1898) A. C. 661.''' ‘ ‘ ■ 

( o ) ( 18^)1 
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ment or commission .civil or military under the East India 
Company m India and to vacate any appominient or commis- 
sion of any person to any such office or employment ; and 
nothing m the Act was to take away the power of the Court of 
Directors to remo\e or dismiss any of the officers or servants 
of the Company, but that the said Court was at all times to 
have full liberty to remove or dismiss any such officers or 
servants at their will and pleasure. By sec. 3 of the Govern- 
ment of India Act of 1858, all powers hitherto exercised m 
relation to the officers and servants of the Company amongst 
otheis w^ere transferred to the Secretary of State for India (c£ 
sec, 2 of the Government of India Act of 1915). It seems to 
follow therefore that under the above provisions of statutes, 
the Government of India has power to dismiss civil and mili- 
tary officers serving m India at pleasure, and a suit for damages 
for wrongful dismissal cannot therefore he against the Govern- 
ment of India at the instance of the ^dismissed officials upon 
such dismissal King v. Secy, of iStaie for India (a). In 
arriving at the contrary opinion in Hughes v. Secy, of State (b), 
Fhear, J., appears to have overlooked these provisions, as did 
apparently Jacob, J., in Jehangir v. Secy, of State (c). This 
being the law, are contracts which the Secretary of State for 
India m Council makes with persons appointed to various 
branches of the Government service in India, e. g. education 
officers, forest officers, men in the geological survey, and 
mechanics and artificers of railways and other works, stipula- 
ting to keep the men in service for a certain term, subject to 
dismissal for particular causes, enforcible in courts of law ? 
Are such contracts nltra vires of the powers conferred by 
statute upon the Secretary of State in Council ? If the 
language of sec. 75 of the statute 3 and 4 Will IV c. 85 only 
were looked into, there would seem to be no legal bar to the 
Secretary of State contracting himself out of the power recog- 
nised in sec. 75 as belonging to his predecessors in office, 
the Directors o! the East India Company. If however the 
power was regarded as a trust reposed on the Directors by 
the Crown and if with the Judges in Dunn v. Queen (d) 

|») ISO 
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it be held to be contrary to public policy to restrict by agree- 
ment the power of arbitrary dismissal of public servants not 
protected therefrom by law, then one must admit that such 
contracts are not enforcible m law. Still less is the power of * 
dismissal affected by departmental rules. It was thus held in 
Ram Das Mazra v. Secy^ of State (a) that no suit was main- 
tainable against the Government of India by a dismissed 
public servant for wrongful dismissal even when such dismissal 
was in contravention of the rules framed by the Government 
for the consideration of charges againsi; public servants. 
These rules, it should be remarked are not to be regarded as 
terms incorporated into the contracts of employment of public 
servants. They are, as pointed out by the J udicial Committee 
in Shenton v. Smith (b), merely instructions addressed by the 
Government to its agents for their guidance and have no 
obligatory force either as agreements or as rules of law (c). 

20. Upon this pointy the provisions of (the Government of 
India) Act XXXVII of 1850 ‘Tor regulating 'inquiries into the 
behaviour of public servants not removeable from their appoint- 
ments without the sanction of Government’’ deserves study. 
The Act; after solemnly reciting the expediency of amending 
the law for regulating inquiries into the behaviour of the 
public servants in question and making the same nniform 
throughout the territories under the Government of India, 
proceeds in about 22 sections to lay down the procedure for 
holding formal and public enquiries into the truth of any 
imputation of misbehaviour against such public servants, when- 
ever in the view of the Government there are good grounds for 
such an inquiry. The procedure is framed to resemble that 
of a criminal trial in several particulars and the judicial inquiry 
may be committed either to the court, board or other 
authority to which the accused is subordinate, or to specially 

(a) 18 O. W. N. 106 : 17 0. L, J. 75 (1912). 

(b) (1895) A. 0.229, 

(cs) The Montagtie-Cbelmsford Report on Indian Oonstitntional Reform, 
remtly submitted to Parfiament, appears to me to contemplate the possibility 
of conferring a quasi-legal tenure on appointments to the ^European services?**, 
the i^embers whereof may not nnlifeely ind the seourity of tenure ' 
in praotioe under the mating government jeopardised when whtodina^;to 
fully or pwtWly selLgovernmg legMative > anting *%*owh 
responsiblfi to tihum and bnt to the -nf ' * f hi > 
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appointed commis?,ioiiors who at the coiicliision of the enquiry 
are to report to Uk* Government concerned winch then passes 
such orders thereon as to it may appeal |iist and eonsistent 
with its poweis in such cases. Nothing in the Act, it is stated^ 
is to be coiistiued to lepeal any Act or Eegiilation in force for 
the suspension and dismissal of Principal or other Siidder 
Amins or Dtqiuty '^fagi'^trates or Deputy Collectors^ but a 
comriiission may be issued for the trial of any charge against 
any of tlif^ said officeis under the Act in any case m which 
Government moy think it expedient (sec. 24). The Act finally 
winds up with an emphatic reservation (sec. 25) of the autho- 
rity of Government to suspend or remove any public officer for 
any cause without an inquiry under the Act. It thus lests 
entirely ith the Governments concerned whether or not to 
order a semi-judicial enquiry under the Act against the public 
servant m question and the public servant has not a legal light 
to demand a formal inquiry under the Act. In substance, 
therefore, the Act has no more obligatory force than a code of 
administrative regulations and instructions of the character 
referred to in Shenton v. Swith (a), however much it may 
affect the appearance of a statute* 

21. Everywhere therefore within the British Empire, 
except as otherwise provided by statute, official tenure is 
legally precarious. But everywhere within the Empire, again, 
official tenure is in practice a tenure during good behaviour (b). 
High political offices in the Home Government and in the 
Self-governing colonies must by their very nature change 
their incumbents with every change of party. But this (in 
itself a very modern institution) excepted, the tenure of office 


(a) {1895) A. 0. 229, 

{Tb) Tbe tendency to regard all offices m life-offices can naturally ind 
expression in tlie British system only where a corporate office is in qnestion, 
and, as to these, it has been held in BmmrS t. JDUmi, 1 Bow. and L. 841^ 
(1814) that where an officer m appointed for an indefinite period he is pr«hmed 
to hold his, 'Office for life tmtii the contrary Is shewn. Itea when the charter 
of ine«po»te«i prondes that apartlcniar olffeer shall "to dhwtti mnnally, 
rooh ft pre^WoB is regarded as direct^ only* Els tetwels not eofislrnwl « 
terminaAl at the end cl fete fmm after his electite and, he cemtinnei in' pffte 
dttMl death ofc wnofftl « niWlE ftnolto Is ©teoied hn^'lf ' adralltW 

lelo % 
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111 i^ho Eiiipiro^ for other than electhe offices, is in piactice a 
pemiaiieiit life-ieiinre. (a) So well indeed are officials in the 
Biitish system protected fiom capricious mterfeiciice i,\ith their 
term and tenure that employment under the State has come to 
be an object of keen competition and it has been found possible 
to impose faiily high qualification standards for recruitment to 
most services and to institute rcgulaily held competitive 
examinations for many appointments. In Fiance;, Italy and 
the United States of Ameiica the removeability in law of 
public officials is realised also in practice by the prevalence 
previously noticed of ''the spoils system/' In Germany alone 
officials enjoy fact as loelL as in laiv a tenure irremo\eable 
otherwise than for cause to be established in a court of justice 
or in a disciplinary tribunal. I have already suggested in what 
respects the English system admits of reform and improve- 
ment. It has none the less to be conceded that, illogical as 
it may appear to be, and in fact largely because it is illogical^ 
it works better on the whole than cither the German or the 
French and Ameiican systems, for whilst on the one hand it 
does not lead to the abuses of the “spoils system”, it does not 
on the other (as in Germany) erect the officials into a privi- 
leged class. Conditions within the Biitish Empire, however, 
are not, as to practice, uniform everywhere. The Government of 
India being itself a Government by a “service” appears not rare- 
ly to display what may be regarded, comparatively speaking, as 
an excessive solicitude for service interests 5 so that unless an 
officer should happen to place himself in opposition to these in- 
terests, he is not only safe from unjust interference, he may even 
count upon lenient tieatment of, at any rate, his minor 


(a) The Report on Indian Constitutional Reform recently submitted to 
Parliament by the Secretary of State for India and the Governor-General con- 
tains more than a hint that with the creation of self governing institutions in 
India steps will be taken to protect the rights and privileges guaranteed or 
implied in the conditions of appointment to the ‘‘European services’^ from inter- 
ference hy these bodies or ministers rteponsible, to them, ' paragraph of the 
Report whinh deals with the “protection 'of sOrtios MereSte*' seems to sh^^t 
thb conferment on the services of i enure- which It will not 'M' 

cpenWAfr^tesentatlve legislative hodie# ahonk to fth bronghtlm^ betog 
fe, l^ke away*' But too, Goverhi^ W 

toembiaii^ oC the^^' 
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delinquencies by the higher authorities (a). Where such inter- 
ests are not involved, it is by no means a rare occurrence to find 
the Government in this country undertaking the defence of a 
Government official m an action for tort of a purely personal 
chaiacter, that is, arising out of a wrong done not even in the 
discharge of his public function (b). 

appointment and dismissal of an 
officer pleasure of some authority, whether that 

authority bo the Crown, a minister or other head of depart- 
ment or any other agent of the Crown or a public corporation, 
.the tenure of office is entirely extra-legal. When the appoin- 
ment only but not the dismissal is at pleasure, the tenure is 
legal, as is also the case where both appointment and dismissal 
are governed by law. The tenure of judges of superior courts, 
for instance, in England, and of officer generally in Germany 
is thus legal. It follows also that the tenure of officers who 
depend for their appointment on election, since they are rarely 
romoveable at pleasure and ordinarily hold office for fixed terms 
and occasion ally even for life, is legal. 

(a) What precisely are regarded as service interests it is (for an outsider 
at least) not easy to define. They are cleaily not confined to selfish peouniary 
or class interests. Grossly disreputable conduct m office will, it may be 
safely assumed, bo ahvaj-s regarded as a breach of such interests. This is the 
goodjside of the '‘e'>put<te corjti,’ of the Indian Civil Service, as to which see 
ecture XIT, para 13 stqfra. The Government of India and the Local Govern- 
ments under it never tire of impressing on their officials the duty of observing 
the rules o£ courtesy in their dealings with the Indian public. But neither 
breach of manners nor (moderately) h.gh-handed behaviour on the part of 
Government officers appears to be ordinarily viewed as a serious delinquency, 

I t is at any rate impossible that any incident like that which happened in 

Washmgtonsomeyearsagoandwhich was reported in the Xm York Tme$ 

of Nov. 24. 1885 ( see Goodnow Comparative Administrative Law, Vol. U pp 
85-86) should occur in India. There an individual who had business with one of 
he departments was treated with incivility by one of its clerks. Complaint was 
made to the superior officer and the clerk was dismissed from the service by 
toe Secretary with the remark that every man “who had business with the 
Treasury was entitled to civil treatment and that no employee who tos nnaW. 
to remembw tost he was a servant of the people and bound to be oourteona 
to those whom he served need expect to be retained”. 

(h) A in point is that of a Superintendent of Police which formed the 
Mhieot of interpolations in the Bengal Council on I9to lebniary IMS 
GovmmmeDt in tom case appears to have paid toe expmisesof too Police offioer’s' 
defence in m aation fat trespass of a private tOiaiswtor whioh resulted in a 
d^ for domain against him. As attempt to iaince the GeTOBrntet to 
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23, Since the official relationship is not founded on contract^ 
it need not necessarily depend for its formation on a bilateral 
act consisting of an offer on the part of the appointing autho- 
rity and an acceptance by the appointee. Acceptance appears 
in fact to have been obligatory under the common law of 
England, so much so that refusal by a duly qualified person to 
serve in a public office to which he had been appointed and 
notice whereof had been given to him w^as, and perhaps still is, 
a common law misdemeanour punishable by fine and imprison- 
ment without hard labour (a). The obligation to serve in a 
public office may also be specifically enforced by a manda- 
mus (b). The tendency of modern decisions, at least in America, 
has been in the direction of undermining the strictness of this 
rule, since it has been held in that country that acceptance of 
an office which will take all the time of the incumbent is not 
obligatory where no provision for compensation is made ; and 
the possession of one office justifies the incumbent in refusing 
another ; and in one case it appears even to have been held 
that as the acceptance of a judicial office disqualifies the incum- 
bent for other offices in the State which are not judicial, no one 
can be forced to accept such an office. Moreover, the fact of 
acceptance being obligatory does not dispense with proof, when 
there is dispute, that the office was in fact accepted (c). More 
reliance is, in fact, placed upon voluntansra now than in 
former times in both England and America, though in order 
to guard against offices which carry no compensation remaining 
vacant to the detriment of the^'public interest, it is not unusual 
for the legislature in either country to provide penalties for 
non-acceptance. Under secs, 34 and 35 of the (English) Muni- 
cipal Corporation Act of 1882, every qualified person elected to 
a corporate office must, unless exempted by law, either accept 
the office or be liable to a fine. Acceptance of office being 
obligatory according to common law, it has been held in 
America that there can be no constitutional objection to a law 
which makes acceptance of office obligatory and imposes a 


Obligation to 
accept oific©. 


Frogress of 
volantaosm 
in modem 
times. 


Acceptance oi 
honorary offi- 
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gatory fey 
statute in 
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America. 


(a) BaJbbttry, Laws of iX., pi. 4^; ; 
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fine for lefusai to serve, and se\eial siich stakites have been 
passed by the States of the Union (a>. 

24. It IS said that in France, it is ‘Mlmost never the case 
that the acceptance of office is obligatory. In Germany, re- 
fasal to accept an unsalaried office after an election or ap- 
pointment is attended, where no legal excuse exists, by loss of 
suffrage for from three to six years and by an increase of ciicle 
taxes from an eighth to a qnaiter. The principle of obligatory 
honorary services appears to have been originally m force in 
relation to the elective offices in the cities under Stein's Act of 
1808. But it received a wider extension under the Local 
Government Eeform Laws of the latter part of the 19th con- 
tiiry, owing to the apprehension felt by the authorities that 
without its aid it would not be possible to find competent 
persons to fill the newly created honorary appointments of the 
justices of the peace and others, and thus defeat one of the main 
objects of the reforms, viz . to cultivate a greater degree of 
political spirit and capacity among the well-to-do rural classes 
in the same way as such spirit and capacity had been cultivated 
in the municipalities through the same principle as embodied in 
the Corporation Act of 1808* The principle has not yet been 
adopted in India, but the success li has met with in Prussia 
does certainly favour its adoption, under proper safeguards, in 
India, where the authorities have to contend against jiiblic 
apathy to an even greater degree that they had to do in 
Prussia. But the adoption of the principle in India must be b{fth 
cautious and gradual, for if the experience of the Prussian ad- 
ministration seems to encourage its adoption, that of the Roman 
administration, previously outlined, is fraught with the gravest 
waraings- Any attempt to use the liesured classes in the 
localities as mere agents of the Central Government must be 
unpopular and foredoomed to failure. The difference between the 
Bomw method and the methods in force in England;, the United 
Btatesund Prussia must not however be overlooked* In the 
former, servieipi was absolutely compulsory, in the latter it is 
practically compoundahle for a money fin© with, in Prussia, 
some hm (in addition) of civic rights* 

25. Is there a legally enforcible right to, an office f 

oontirming right to, ^ the #y0 G wdupw, 
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of only in the case of an officer whoso tenure of office is (a) Eiglit to 
independent of any administrative superior, so far as the length 
of the teim is concerned. Only those officers have a perma- 
nent right to exercise the powers and perform the duties of the 
office who may not be arbitrarily discharged by an admmis- How enforced 
trative superior. Thus the I'omedy by means of ^\hieh the and^lSrica. 
right may be enforced^ viz . the quo imrranto^ may not (m 
England and in the United States) be made use of in the case 
of offices of no certain duration.” But the question’’, the 
learned author goes on, may come up at the beginning of the 
official relation rather than at the end and it will natiimlly 
come up more fiequently in the case of elective than in the 
case of appointed officers, but it can come up in the case of an 
appointive office, specially in the United States, where the 
term is so often fixed by law.” In England and the United 
States, the title to an office is tried by quo imrranto or its 
statutory substitute, by means of which the courts decide who * 

is the rightful incumbent of the office in question, and as such 
entitled to exercise its powers and receive its emoluments. 

Further, one who is clearly entitled to an office may by mati- 
damus force the delivery to him of the insignia of office and 
may in like manner obtain possession of public buildings and 
records. In both countries, the tendency has been to 
substitute these proceedings by action or application before 
special tribunals to try election cases, and in some instances 
(eg. in poor law elections m England) the determination of 
contested elections has been left in the superior authorities of 
the administration itself (a). 


26. In India, a suit for a declaration that a person has 
been duly elected to a municipal office is a suit of a civil 
nature within the meaning of sec. 9 of the Civil Procedure ’ 
Code, and being a suit in which the Plaintiff’s legal character 
IS in question, it is also maintainable under sec. 42 of the 
' Specific Selief Act>. Unless a special tribunal has been created 
by statute to take cognistoce of such suits (in which case 
’ its Jurisdiction , ij^ould 'fee etclusive) such a pit will lie in tfib 
utdinary cavil courts.,’ But if the , social ^tr^buna^ faill/'fe 
disohatg#' ^ the ’dhtiesr topWei 
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IB a proper case be compelled to do its duty by a mandamus 
under sec. 45 of the Specific Relief Act, provided the condi« 
tions of that section are otherwise satisfied. The Chartered 
High Courts, it seems, have also jurisdiction by a proceeding 
in the nature of quo warranto to restrain a person who lias 
not been duly elected councillor (a). 

27. On the Continent of Europe”, says Goodnow, ‘‘access 
to the ordinary courts to try the title to an office is seldom 
allowed. It is believed that such a practice would violate the 
fundamental principle of the independence of the administra- 
tion. Generally any dispute as to the title to an office has to be 
tried by an administrative court and right to appeal against the 
decision of an election bureau is given not only to the 
defeated candidate and to the Government, but also, as is the 
case frequently in the United States, to an elector (b), 

28. The proposition that acceptance of office is obligatory 
must find its correlate in another that an officer under what- 
ever tenure he should hold his appointment is not free to 
resign his appointment at will, and may be held to it if the 
superior authority who has power to dismiss him refuses to 
accept his resignation. But here too voluntarism has been 
undermining the principle of obligatory service. In England^ 
in India and I believe m the British Empire generally, the 
accepted opinion, at any rate amongst officials, is that a 
resignation is not effective until it has been accepted. In 
America, judicial decisions appear to be conflicting, but accord- 
ing to Mr. Goodnow almost all the cases holding that 
acceptance of resignation is necessary were decided with 
regard to local offices which were obligatory offices, whilst those 
cases which have held the acceptance to be unnecessary have 
been decided with regard to offices of the General Government 
to which the common law rule is not regarded as applying 
and which take up most if not all the time and attention of 
the incumbent necessitating the appointment to them of pro- 
fessional officers. In France and Germany ”, according to 
to the same author, “ while the general right to resign from 
all offices not obligatory in character is recognised, as in Eng- 
land and the United States, sjliill certain limitetions on the 


(a) Municipal In British Tc>L HI / 

^ jA<3|aafiilslira^w lAikr, YC M P* ^ 
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exercise of the right are to be found in the laws. Thus m 
France, the Penal Code punishes all officers who by a precon- 
certed decision resign in order to prevent or suspend the action 
of some public service ; while m Germany the oOicei about to 
resign must give thiee months’ notice of his intention and the 
resignation is not effectual until he has finished his work, and 
in case he has public property in his charge, until Ins accouiit> 
have been fully settled , and the resignation must be 
accepted” (a). 

29, It need hardly be stated that m the absence of statutory (c) Kjuhi t»; 

provisions there can be no legal right to piomotion in public ^ 

ofiicers. In the absence of such provisions, there is not even the 
right to the continuance in office on the same salary, wherefore 
these matters must remain as a rule to be regulated by 
administrative practice. 

80, It has been seen that in England, in the ab- Ob to 

sence of statutory pi ovisions, public servants holding appoint * 

ments at Government’s pleasure cannot recover arrears of 
salaries or other money claims even by resort to the remedy 
by petition of right, but officers holding on a good behaviour 
tenure have this right. Similar claims are entertained in 
America by Courts of Claim wherever these have been estab- 
lished. It seems also to be the law in both countries, that in 
those rare cases where a duty has been imposed upon an 
individual officer to pay the legal compensation of other offi- 
cers and he should refuse to do so^ he may according to 
circumstances be forced to act by a ^nundamus or other 
available remedy (b). But there is no legal bar to officers 
employed by local on other corporations, under whatever 
tenure they may hold, recovering salaries which they have 
earned or other money claims by action against the corporations 
concerned. What I have said about salaries appears to apply 
m%taU8 mutandis to pensions and superannuation allowances 
which are frequently stated to be only deferred pay ”, 

Though, as pointed out before, a suit against Government may 
not lie in India for recovery by a dismissed public servant of 

, (a) OooUbow, ComptoaMve AdmMstmtive Law, toL II, 05. ijn Imperial 
Berne# preidatator mn botindl to his withdraw ftfk' 1| 

Witold? spepial aatorisatw,” Civil, tevide, ‘ 

' I' Enuhiples of to 

f, Pmi # ' ’/V. : , 
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damages for \-\roLgfni dismissal, I do Bot see why a suit may 
not lie agaiBSt it for recovery by such a servant of aneais of 
pay duly <*;uiied, and by a superannuated officer for recovery 
of arrears of pension after they have fallen due. Secs. 74 and 
75 of 3 & 4 Will. c. 86 do not touch ^ucli claims, and the legal 
position of the East India Company having been ni other res- 
pects that o£ any private oi puldic cuipoiation, it follows that 
under sec. G5 of the Government of India Act of 1858^ now 
re-enacted in sec. B2 of the Government of India Act of 1915, 
suits in respect of such claims may be instituted against the 
Goveinment of India by the officei concerned according to the 
ordinary proceduie and m the oidmary courts. 

31. In France payment of salary may be enforced by 
appeal to the administrative courts which have sole juris- 
diction ; in Germany by appeal either to ordinary or to the 
adoimistrative courts which have coiicui rent jurisdiction (a). 

32. I have so long been considering the official relation- 
ship from the point of view of an official's rights against his 
employer. A consideration of his duties towards the employ- 
ing authority is the complement of what has gone before. 
The employing authority is entitled to demand a certain 
standard of good conduct from employees. The standard will 
vary with the nature of the office and is different in different 
countries, but whatever this may be in any particular case, 
failure to observe it is a cause for censure and may even merit 
dismissal. For instance, sobriety of habit, orderly conduct 
and courteous behaviour to the public are insisted upon 
and enforced by office discipline almost everywhere. This 
discipline is particularly strict in Germany. Active 
participation in political contests has been regarded as a 
breach of official etiquette in England and India, and 
offensive partisanship against the ruling party has come to be 
viewed with similar disfavour in the United States (b). Bui 
perhaps the longest list of official **taboos” to be met with 
anywhere will be found in the Government Servants' Conduct 
Eules of the Government of India which are issued in a 
eodiffed form from time to time (the last time in 1904) and 

n I 
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which as often as they are issued aie again ovciLud by aineiid- 
ments and inteipietations— so difficult it is for the oidmaiy 
intelligence to hit the exact dividing line of absolute pio- 
priety between the ‘“mays” and the ‘‘may-nots” with ^hich 
these conduct rules abound. Putting aside the cxeccptions 
and qualifications; a Government officer broadly speaking 
may not without the sanction of Government receive any 
complimentary oi valedictory address given m public, piomote 
the collection of public subscriptions for the most laudable 
object, and may not lend or borrow^ or acquire property 
within the local limits of his authoiity. Xo Gov^einnient 
servant shall promote or manage companies or speculate m 
investments or oidinarily have connection with the public press. 
Some of these are very good lules and some one cannot help 
regaidmg as almost grandmotherly, and it is round these latter 
that the exceptions and interpretations alluded to above tend 
perpetually to gather. The officer must be immaculate Avho 
can follow the spirit, not to speak of the letter, of all these rules 
and interpretations, and few men even amongst officials are 
really immaculate. However, the net eifect of the Conduct 
Rules and their constant iteration in eveiy v^ariety of style and 
language (a) has been on the whole to ensure a faiily high 
degree of purity m the official atmosphere. 

33. Amongst other objects sought to be secured by office 
discipline are prompt performance of official duties and 
obedience to lawful orders of superiors. But for securing the 
first of these objects no Government has relied entirely on office 
discipline. Official duties of more than ordinary importance 
have in every country been sought to bo enforced by penal 
sanctions enforcible through courts. Mr. Frank Goodnow has 
acutely observed that penal provisions have developed most 
in countries where, as m England and the United States of 
America, the central administrative control over local officials 

(a) To cite one illustration, the practice of presenting Mm (offerings of 
fruits and ffoAVers etc in baskets) to public servants, which out of regard for 
the susceptibilities of the offering public the (roverument has not seen its 
why to prohibit altogether, being obviously open to abuse, has proved a 
perennial source of admonitions from the Secretariats. These exhortations, 1 
notice, are assummig a more and more midatory bharacter and» ill havt, 
read , the , sigUe correctly, ^ luast end before long"ih> tdWt’ 
thp' l^uhjab Otrcilar. 17W ' datbd • Jlwtey T'Mt, 
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lias been <*1 the ibeble'st. Where however, as in Germany, ad- 
inmiblrative u ^ponsibility IS exten'-ivo, eiiminal le^poiisibility 
before courts of law ha^ natuially not developed to quite the 
same extent. Any act or uims<;ion in disobedience of official 
fluty by one who has accefitcd office, wdien it is of public 
concern, i« in England a common la^v ciiine. The law indeed 
goes so far as to punish as a crime even improper performance 
of a discretionary duty, piovided the evcieise of discretion has 
been wilfully wrong or corrupt (a), Xeglect to perform a duty 
imposed on a public oilicer by common law or statute is a 
common law misdemeanour punishable with fine, imprisonment 
and loss of office (b). Theie is no common law criminal liability 
for mere misfeasance or nonfeasance in office in Fiance and 
(fermanj, In all countries, howe\er, it is usual to make 
certain acts and omissions in disobedience of official duty 
crimes by statute, for instance in England and m the United 
States as also in France and Germany an officer who enters 
upon the performance of the duties of an office wdthout taking 
the prescribed official oath which by statute is made a condition 
precedent to entry upon such office is punishable criminally (c). 

34 Besides crimes arising from failure to perform official 
duties and their improper performance, there are special classes 
of crimes which can be committed only by officials by some 
kind or other of abuse of their official position. Acts of official 
misconduct which are punishable under English law as 
crimes are inter alia the following : (1) disclosing official 
information (ii), acting oppressively with improper motives 
under colour of office, (lii) accepting bribes, (iv) breach of 
trust which as between private individuals would give rise 
only to an action, (v) refusal to serve in public office and 
neglect to perform such office, (vi) sale of office (d). Chapter IX 
of the Indian Penal Code deals inter alia with the following 
offences: ^ (i) taking illegal gratification, (ii) disobeying law 
wi% intent to cause injury to any person^ (iii) framing 
inwrect <|ocuments with intent to cause injury^, (iv) engaging 
in nnlawful trading, (v) unlawfully buying or bidding ^ for 
property. Provision is 'made in Oh. XI ol the Code for fh^ 

fa) tirfeop, &w on Y A I' ' ' i 

(h ) ' ifnlihfiy, liiwtcf I3C, p. ' 

'0 * ' 
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lullowmg among other offences * (vi) disobeying the directions 
of law with intent to save any person fiom pimishment or 
any property from forfeiture, (\ii) fiaming mcoiiect lecord 
or Wilting wdth similar intent, (viii) intentionally committing 
foi trial or confinement or keeping any person in con- 
finement 111 contravention of law by a person having legal 
authority therefor, (ix) intentionally omitting to apprehend or 
aiding the escape of offenders or persons under sentence by 
persons charged wuth the duty of apprehending or keeping in 
confinement such persons, (x) negligently suffering a person in 
confinement to escape, (xi) disclosure of official communication 
which is a criminal offence as well under the Indian as under 
the English Statute Book (a). 

35. The last duty of all public servants, and one which 
overshadows all others, is obedience. Public interests would 
unquestionably be seriously prejudiced, if servants of the 
Government were not kept under the strictest discipline. But 
a highly disciplined civil service may itself constitute a serious 
public danger if, as in Russia under the Tsars, it be uncon- 
trolled by law. It then becomes an instrument of oppression 
all the more potent because, on account of its high discipline, 
it can be operated like an army. The question — one of the 
greatest importance to sound administration — thus arises : 
^^To what or to whom is the alliegiance of officials ultimately 
due ^ To the law or to their executive superiors ^ If it were 
possible to assume that the executive of all ranks would in- 
variably act in accordance with law, the question would be 
superfluous and need no answer. If this question to-day is not 
at all an academical one, it is because in no country has the 
possibility of the executive wishing to act and acting contrary 
to law been or can ever really be altogether eliminated. 


86. In theory all governments to-day appear to be agreed 
that officials of all ranks should act in accordance with the law. 
To give additional point to this profession, the constitutions of 
most countries go on to provide that officials should be liable to 
action in courts of fot violations of the law. I have in a pre- 
vious lecture pointod out hOW the provision^' to 'this effedf in the 
' Atiatrto and Italian constitutlqns‘''haVe ^bee'n^ 

/goyerptoentsof tha^Oc|iiAfe^^ 





(c) Duty of 
obedience 
Need of dis 
ciplme. 


The danger of 
a disciplined 
service not 
subject to 
law. 


IV. 

Necessity 
ot subjecting 
ofccials to 
law. 


Admitted 
everywere in 
theory* 


Nofclillyrs#" 

i- 

''j' 



470 


LEGAL IIELATIOX^S, 


[Lec\ XVIIL 


nery lor giving effect to this pious \\isli (a). I ha-ve also shown 
in the course of that and a previous lectuie how, in spite of 
all these professions^ it is possible on the Continent of Europe 
to shut out all inquires into the legality of ufticial acts on the 

The plea ot a plea of their being ‘^acts of government’ The plea amounts, 

‘Stale neeess- . , . , . ^ rn 

ity” analysed. plain language, to a claim by Coieinment and its agents to 
violate private rights for certain purposes and in certain 
circumstances of which they themselves must be the judges. 
In these matters therefoie (the extent of vhich can 
hardly be defined with precision) officials owe allegiance 
not to the law but to their official superiors. Officials thus in 
these countues owe a divided allegiance, to the law in some 
matters, to alleged State necessity claiming to act in disregard 
of law in othei s, the boundary between the two again shifting 
according to the point of view for the time being of the con- 
trolling executive. 


Its inadmis- 
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‘*rale of la^ 


Indirect way 
in which 
immunity of 
officials IS 
secured m 
India in some 
cases* 


37. Of the administrative system of England only it can 
said truly that officials owe allegiance first and foremost to law, 
for, as between officials and a subject and even a resident alien, 
no plea that the act of the official though illegal was justifiable 
on the ground o£ State necessity is admissible. It might have 
been possible to pay the same compliment to the Indian adminis- 
tration, if recent Indian legislation had not shown a tendency 
to clothe officials with unlimited powers of interfering with 
the subjects’ rights uncontrolled by courts of law, a tendency 
which is further accentuated by other provisions which proceed 
to confer immunity from suit or prosecution on officials pro- 
fessing to exercise such powers (b). 


(a) See Lecture XVII paras 13-14, 

(b) Tins, one need hardly be reminded, is possible only because the legis- 

lature in India taken as a whole is dependent on and controlled by the execu- 
tive. The facility with which the executive in India can get laws passed 
conferring on the administration whatever powers it tmj want is a serious 
drawback in the administrative maobiuery. The unlimited powers thus taken 
are none the less arbitrary because they appear in the garb of law. The fact 
however that they are ushered into existence by the legislature tends to obscure 
from the eyM of the 'officials at any rate their essentially txferu-l®®®.! eharaoter, 
A facile legislature hahifcimlly acting at the esdl of a professiciiniil executive 
may thus delude members of that executive into a Mief that nothing they 
profess to do under gifmi by statute mtk be telly wteg or arMtery. 
If te taking by ,arbitery 'powte' be 

' the«btei of mm 'mu: 
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38. In tlie United States, the beneficent English principle Position m 
of the subordination of officials to the law is so far modified 
thao courts have refused to exeicise diiect control over the 
acts of tho administration where it may bring them into direct 
conflict with the Chief, Executive. Thus no mandamus has 
ever been issued against the President and its issue against 
State Governors is generally condemned, In the case of 
Sx parte Merryman (a), a writ of habeas corpus absolutely 
failed of its purpose because the officer to whom it was issued 
was supported m his action by tho President. Some of the 
State courts^ we are told^ have endeavoured to extend this ex- 
emption from the jurisdiction of the courts to heads of depart- 
ments. But this is a highly retrogade step which has been 
condemned by the Supreme Court itself (bj. 


39. Administration according to law’- would be a mere pre- 
tence, if it was left to the executive to say in all cases when its 
agents should be free to disobey the law with impunity and when 
they should obey it. This really represented the state of things 
on the Continent of Europe so long as public officers were 
immune fiom the jurisdiction of the courts for their wrongful 
acts without sanction previously obtained of Government. I 
have in a previous lecture (c) traced the steps by which officials 
have been gradually brought under the law in France and 
Germany. To recapitulate them broadly : First, the power 
of sanction was taken away from the administration and placed 
in the hands of a more or less independent Court of Com- 
petence, and the next step was to establish a tribunal more 
or less impartial to examine complaints against officials, juris- 
diction over which is by the Court of Competence denied to the 
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ordinary tribunals. These tribunals called Administrative 
Courts as also the Courts of Competence were in the beginning 
composed wholly of officials removeable at the will of the exe- 
cutive. , But the spirit of law has been at work transforming 
both these courts into tribunals more or less independent, 
though still composed generally of persons engaged in the active 

work of adm;imstra|ion, 1 have previously described how when Officials freed 

from 

— - — — '"""''■'’T''’'" — ■■ ' — '''' ' ' i "i' i sifeilityou 

(a) Xaaey’sEep. 446. ' ' ' ' . ' 

(b) Goodnow, Fnncipfcs of ^.dminlatratiirc haw of tho 
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a complaint against a public officer is turner! over to arlmiiiistra- 
tive courts, the official himself ceases to be personally res- 

ponsible for the acb in question and responsibility is taken over 
entirelj by the Government (a). 

40. Intervention by the Crown in an action brought 
against one o£ its otfieers is not an uncommon occurrence in 
England, and whenever it appears to the authorities that 
the act in que.stion wa.s ^at tlie instance of a public autlioiity 
in the assertion of a public right, where the public is interested 
in the execution of it”, the Attorney General on behalf of the 
Crown can ilomand a trial at bar on the ground that the Crown 
has an interest in the subject mattei of the suit. In that case, 
it iiill be for the plaintiff to show the Court that the Crown 
was “misinformed'’ and that the statement of the Attorney 
General that the Crown was interested was groundless. If 
he fails to satisfy the Court as to this, the suit will be regulated 
by the Crown Suite Act 18G5 and the rules thereunder. Wheie 
the Crown has thus ratified and approved of the conduct of the 
officer, it necessarily takes upon itself the responsibility for the 
act complained of upon the maxim umma rahJiabiiio retrotra- 
hitur et mandato prion aeqinparatur ; but (statutory pro- 
visions apart) no damage can be obtained against the Crown, 
for “the Crown can do no wrong”. But unless the complainant 
be a foreigner resident abroad, in which case the act will be 
regarded as an “act of State” in the English sense (b), the 
officer does not thereby become “irresponsible”, for as Cockburn 
0. J., said the Feather v, Reg (c), “no authority is needed to 
establish that a servant of the Crown is responsible in law for 
a toitious act done to a fellow subject though done by the 
authority of the Crown.” (d). 


(a) It should be remembered that the administrative courts m Prussia 
have aotevon yet been given jnrisdictbn over the diotoiona of mmisters, and. 
exo^ fu BO far w they relate to the administration of internal a&irs and to 
pttrelyloeal Uxe^ over those of any offieewof the central adminiitration 
fo to these tterefore, when the ordiimfy mMI courts deOim iurfsdiotion. 
the wbjeett ^ wittont any legal rmnedy and must seek relief >y ^titioa' to 

uiYif *‘“**"*‘*‘®®- <^dnow. Corhparative'idaitastrallTe . 

¥«, H, ^ 248, 


(h) y. Ikmm, 8 Isdhki 187 (I84»). 
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41, Thus wliiisfc on the Continent the successful inteiuen- 
tion of the State in an action against the official lelieves the 
latter of all personal responsibility and the State becomes liable 
in certain circumstances even pecuniarily upon such interven- 
tiODj it has ordinarily neither of these effects in England, and 
though even in England both venue and procedure are altered, 
both court and procedure are the ordinary court and the com- 
mon law and statutory procedure. The relative effect on the 
administration of the two methods I have previously discussed 
and these need not be detailed again heie (a). Suffice it to 
say^ that though the British subject may pecuniarily be the 
loser when there has been a breach of law committed by an 
official, he gains more than he loses by the greater regard 
habitually paid to law by officials who can never purchase 
personal immunity by the countenance of superior authorities. 

42, I have also shown how in regard to criminal actions 
against officials, which according to Continental practice are 
within the jurisdiction of ordinary courts, the institution of 
public prosecutors enables the Government in Continental 
countries to protect officials from criminal prosecution at the 
instance of private individuals, thus nullifying to that extent 
the rule of law in those countries (b). In England and the 
United States, officers who correspond to the public prosecutors 
on the Continent have no monopoly of prosecution which may 
be initiated by private individuals. In both countries, however, 
the public prosecutor can quash the prosecution by entering a 
nolle prosequi. In America, moreover, management of cases 
before the grand jury and the conduct of prosecution after it 
has been initiated are said to have passed ‘largely, indeed 
almost entirely, into the hands of the public prosecutor”, a state 
of things which Mr, Goodnow, no indisciiminate admirer of 
English institutions, deplores as tending to relax the control 
over the administration exercised by the criminal courts, 
“The Public prosecutor”, says this writer, ‘‘is in more or less 
close affiliation with the administration and is liable to over- 
estimate the importance of administrative independence to the 
detriment of private right and in some cases of adminfetmtive 
efficiency”, even when his dependence upon the adminiskaticm 

(a) See Lecture XTil para. 

(h) See XVII paw.- 64* ' ■ 

’ ^ -a:"''' 
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fur the tenure ot Ins otiice does not induce him to act upon 
more qiiestionahle motives, havi* liid in our adiniinstra- 

tive history , Nays Mr. Goodnuw, "'■too many instances of refusal 
on the part of the Distiict Attoxiiey to pioceed with the pio- 
sedition of public officers or such negligonce on his pait in 
conducting a pi osecution which he has been foieed by public 
opinion to initiitte that officials guilty of officia,! or other crimes 
have hoeii able to escape respunbibilit} for tlieir actions al- 
together ' (a). 


attitude (,f the English mid Continental 
ofoiiicers& systems of adininistiation rcspectuely regarding tlio lelation 

Sara” ,d to toe law has, T think, been mad.' sufficiently 

onj^he Conti- ch-ar m wliat T have Said in this and the previous leetuies. 
An illuBtra- The difterenci' in standpoint is best illustrated by contrasting 
to© manner in which riots and breaches of the peace of a more 
or less ividespread character are dealt with in France and 
England respectively. 
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France, 


Unknown to 
English law. 


44. The French constitution in terms recognises the light 
of the Government, whenever it sees fit, to suspend all consti- 
tutional guarantees of citizens by proclaiming a "state of 
siege”, under which authority ordinarily vested in the civil 
power for the maintenance of order and peace passes 
entirely to the army. We shall hardly go wrong”, says Dicey, 
if we assume that during this su.spensioii of ordinary law, any 
man whatever is liable to arrest, imprisonment or execution 
at the will of a military tribunal consisting of a few officers 
who are excited by the passion natural to civil war.” "Now 
this kind of military law”, he continues, “is utterly unknown 
to the English constitution. Soldiers may suppress a 
riot as they may resist an invasion; they may fight rebels 
just as they may fight foreign enemies, but they have no right 
under the law to inflict punishment for riot or rebellion. 
During the effort to restore peace, rebels may be lawfully 
killed, just as enemies may be lawfully slaughtered in battle 
or prisoners ma.y be shot to prevent their escape, but any execu- 
tion (independently of military law) inflicted by a court martial 
is illegal and technically murder” (b). 


(»> , Gooi&w* JUw,- W; Ji, f : 1*4, 
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45. The position o£ u soldier or otlicr of the 

Go\euiinent called upon to assist in quelling a not is in no 
\\,)y diffori-nt fiom that of any othoi subject who has not only 
the light but IS under the common law, as a matter of duty, 
bound to assi.st in glutting down breaches of the peace. “Ofli- 
cois, magistiates, soldiers, policemen, ordinary citizens, all 
occupy in tho eye of the law the same position. They aie each 
and all of ^hem authorised to employ so much force, even to the 
taking of life, as may be necessaiy for that purpose and they 
aio none of them entitled to use more” (a). '^Whether the 
force employed was necessaiy or excessue will, specially where 
death has eufued, be ultimately determined by a judge and 
jury, and the estimate of what constitutes necessary force 
formed by a judge and jury sitting in quiet and safety after 
the suppression of a not may differ consideiably from the 
judgment formed by a general or magistrate who is surrounded 
by armed rioters and knows that at any moment a not may 
become a formidable rebellion and the rebellion if unchecked 
become a successful levolution.” (b). 

40. In brief, the common law permits and in fact makes it 
obligatory (on pain of indictment for failuie) on officials (and 
non-officials who have been called upon to assist) to use all 
the force necessary for suppressing the not and no more. He 
is required to find the limits of that necessity unerringly, 
though regard being had to the circumstances in which hia 
judgment is called into exercise, to do so, in the case of most 
persons, must be a psychological impossibility. The law 
appears at first sight to be unduly favourable to individual 
rights and to impose an impossible standard of caution and 
circumspection on officials charged with maintaining tho public 
peace in the face of emergencies which may not be of their own 
creation. But if they have acted reasonably and without 
oppressive severity, they can always count upon the legislature 
granting thefii post faGt,o indemnity, by passing an Indem- 
nity Act, How.ekcr wanting in logic the arrangement may 
appear, it has ths stiprsme virtue of keeping ofEeials ffilly aliye 
to the restraints of reason even k ernergonpies, without * ttn 

m, 1 , 11 ^1, ^ m i | i i|iji , „ ^ „ 
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same time unduly hampering their capacity for controlling 
them, 

47. Though this has often been disputed, the generally 
accepted opinion fuither is that if the condition of things 
amounts to Va state of \Tar”_, in England (just as much as in 
other parts of the Empire) the jurisdiction of ordinary civil 
tribunals o\cr the action of the military authorities is sus- 
pended;, and this mspite of the fact that for some purposes civil 
tribunals may still be permitted to pursue their ordinary 
course (a). This appears to follow from the fact that when a war 
ib raging, the military are the only authorities which can main- 
tain order and to (jnestion their authority m such a predicament 
is to sanction anarchy. But as to even this, whether or not a 
‘^state of war” did m fact prevail at the time of the act com- 
plained of is one for the decision of a civil court when peace has 
been restored. The mere proclamation of martial law by itself 
does nol as a like proclamation of a ‘^state of siege'’ does in 
France, bar the jurisdiction of the courts, and it is for the courts 
to say whether in assuming jurisdiction as they did, the military 
courts did not usurp authoiity not possessed by them under the 
law. The proclaimed area thus does not wholly lose its affilia- 
tion to law even when it is invaded by war (b). 

48. I now proceed to examine the relation of public offi- 
cials to the law in India, 

49. With reference to the topic of martial law just dis* 
cusbcd there is on the statute book of India an Act (IX of 

(a) Tb© courts la such circumstances must be supposed to exercise juris- 
diction not er proimo vigore^ but solely by virtue of the authority conferred 
on them by the military commander They act in other words as licensees of 
the military authoiity. See Ex parte J/oran [I&02] A. 0. 109, and the mino- 
rity opinion delivered by Chase, C. J,, in parte Jltlhgan^ {18i6} 4 Wall. 2. 

(b) E^parit MaraU^ (1902) A, G. 109 , Dicey, Law of the Constitution, 6th 

Idn, Mote XII, pp. 602 619, In the United States, however, the proclamation 
by the Tresident or the Oovernor of a State that a *‘state of war or insurrec- 
tion^’ exists has been taken by courts of law to be conclusive that such a state 
exists statutes construed as attaching conclusive force to such proclamations 
being mph4d as ^Kmstitutional. See MoHm % 12 Wheal 19, 1% re : 

6 Idaho 609, and Maper v. Emlwtp, 212 U, S. 78. But TO parte MiUi- 
4 Wallace % in which the majority held that the continuance of military 
goTmnament after the courts are reinstated is a gro® usurpation of pow« 
(exermsed In this, case without statutoi^ autkorWion U that mukesaay 
^ pw«f the l^wtaluw In fcs» ^ 
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1857 the State Offences Act of 1857, \\hicli Yas passed upon 
the outbreak o£ the Indian Mutiny and leceived the Governor 
GeneiaFs assent on 30th May 1857. The Law Local Extent Act, 
XV of 1874, declared it to he in force in the whole of British 
India except the Scheduled Districts^ and it has been extended 
to various Scheduled Districts by notifications issued under the 
Scheduled Districts Act, XIV of 1874, and to other parts of 
British India not within the jmisdiction of the Governor Gene- 
lal in his Legislative Council by regulations issued under the 
authority of the Governor General in CoiinciL Unlike the 
Defence of India Act of 1915, the Act of 1857 though passed 
to meet an emergency became a parmanent addition to the law 
of the land. It provides inter aha that whenever the Execu- 
tive Government of any Presidency oi place shall proclaim that 
any district subject to its government is or has been in a 
‘•'state of rebellion”, it shall be lawful for such Government to 
issue a commission for the trial of all persons who shall be 
charged with having committed within such district, after a 
day to be specified m the commission, ( any ) crime against 
the State, murder or arson, robbery or other heinous crime 
against person or property,” and thereupon ‘ffhe commis- 
sioner or commissioners authorised by any such commission 
may hold a court in any part of the district mentioned in 
the commission, and may there try any person for any of 
the said crimes committed within any part thereof’, and pass 
upon every person convicted of the aforesaid crimes any sen- 
tence warranted by law for such crimes. The judgment of 
the commissioner or commissioner is by the Act made final 
and conclusive, and the court of the commissioner or commis- 
sioners under the Act is expressly declared not to be subor- 
dinate to the Sudder Court (now the High Court). In short, 
the Executive Government is by this Act authorised to pro- 
claim something like a state of siege ” in its discretion, 
thereby depriving the ordinary courts of their jurisdiction, 
and have all charges of offences of the descriptions specified 
in the Act tried by something like courts martiah These 
courts are no doubt expected to act according to the forms of 
the lavr and pass sentences warranted by the law, but the 
trial and sentence not being Subject to review by a juditual 
tribuilial there is no '/real .guarMtoe thafe^ they sha,ll be in , 
conformity #itb the law; , " > 
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50. The 5-fut/Utoi\ prut i-,ir>iis relating to ihu siippiossion 
uf notfe a!o9 show n delihoiak* depaitiiie iroiii English common 
la A, These iinst enacted tliu Giiminal Procediiie Code of 
1872 and now i mhodicd in Cii. IX of the Code o£ 1898, 
embody (accuiduig to Sir James Stephen) the principle laid 
down m the charge of Tmdah 0. J , to the giand jury of Bristol 
111 1832 (a) as to the tlufcy of soldiers m dispersing rioter.% 
But in fact th<‘ rules of the Chaptei cany the law a good 
deal tm ther than the lawMn England, since ihuy expressly 
indemnify from criiiiinal liability all persons acting m good faith 
ill compliance with ief|mhitions under sees. 128 and 130 of 
the Code of 189S, and forbid prosecution of magistrates, 
solduMS and police otHcers except with the sanction oi the 
Governor General in Council (sec, 132). The civil resperi- 
teibility of the othcials conceiued ap 2 >ears however to have been 
left untouched (b). 

51, More retrogade is the provision of sec 107 of the 
Criminal Procedure Code (Act V of 1808) which lays down that 
no judge or public servant not removeable from his office 
without the sanction of the Government of India or the Local 
Government, who is accused as such judge or public servant 
of any offence, shall be prosecuted except wnth the previous 
sanction of the Government having power to order his removal 
or of some officer empowered m this behalf h} such Government 
or of some Court or other authority to which such judge or 
public servant is subordinate and whose power to give such 
sanction has not been limited by such Government. The 
section further provides that such Government may determine 
the person by whom, the manner in which and the offence or 
offences for which the prosecution of such judge or public ser- 
vant is to be conducted and may specify the court before which 
the trial is to be held. The provision, it should be noted, does 
not apply to all Government officials and does not bar civil 
aotioiis* but in so far as it does apply it recalls the provisions 


(a) Quoted h M. v. 5 Q. Se F. 2S2, note (ISSI) 

(b) 0i,«ce. $ o! the Blot Ad (1 G©#, I, Stafe* t, c. I' wbtefe giv« 

cunaplete imdemuity to 3ustic<% aud MSlftluf them for mnf 

^ kw» - aitfjj? inder ^ I ^ 



01-* Oi-'FICERS UENEEALLY. 


■i7& 

now obsolete of Continental administrative law (a) which 
would not allow proceedings against servants of the State 
without its authority (b). One need not be surprised therefoio 
to find judges imbued with the spirit of English public law 
straining the language of sec. 197 in oidor to limit its application 
within as nairow a compass as is possible. Tims it has been 
held that sanction undei the section is only necessaiy when the 
offence charged is an offence which can be committed by a 
public scivant as such, i. e. in which his being a public 
servant is a necessrry element in the offence, as foi instance 
the offences under Cli. IX and under secs. 217 to 22.'5A of 
Ch. XI of the Indian Penal Code (c). 

52. The definition of “ public servant ” in the Indian Civil liability 
Penal Code is however so comprehensive, that the protection of inciiahw 
this section has had perforce to be extended to municipal com- affecterl by 

, , , ^ ^ Sitatutoi y 

naissioners and chan men of municipahties. The Chairman of grants ot 
irunimpal Gounctl, Ellore v. E. (d). But a chairman ?XfeU°witii 
delegate even though a municipal commissioner can, it has 
been thought, be well left out in the cold, Venlmtesahi Naidu with 

Vi Heeramaft Chstty (e^. It is fortunate, however, that a iftimunity 
municipal corporation, though it may be extinguished by the fur emneous 
Government (a process which may be viewed as an accentuated 
form of dismissal) is not a ^‘^public servant’’ and may thus* 

(a) It survwes, oiinouslj enough, only in Switzerland. Lowell Govein- 
nients & Faities m Continental Europe, Vol, II, p, 220, n (1). Also 
paras. 10 & 15 As under sec. of the Indian Criminal Procedure Code, this 
provision of Swiss administrative law applies only to cnuiinal prosecutions and 
not to civil actions 

(b) Not only does the Government possess exclusive power of initiating 
oiiminal proceedings against its superior servants, it has also absolute control 
over the conduct of all prosecutions under sec 493 of the Code ; and under 
sec 494 of the Code, the public piosecutor may, with the consent of the 
court, m oases tned by a pny before the return of the verdict and m 
all other cases before judgment is passed, withdraw from any prosecution. 

The public prosecutor in India, as in America, has the control but not the 
monopoly of criminal prosecution. 

(c) Xmdo Lai Ma$ak v. N, K J/nfefef, I. It 26 Oai gS2 (1899) ; 

1% rp* IlarhMn S Bom. L R. 1079 (1900) ; v. Uhkmm mimrnm, 

L L, R. 0 Bom 481 (1877) following M v. 7 Bom* H* O-B* 

61 (J870) > effrjmration of Calnata v. Adrninhmior r/eftw**! # 

1.1# R. SB'iOaL 927 (1903); of MaMrm 

'AI, I Mad. 15 (1901), ' 

<d) Weil X, 21:3(1^94). 

",,(6) Wetr II, 226 (1898). ^ . 
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be prosecuted without the previous sanction of Government. 
R. V. 2Iunicipal Coiinaissioner's of Galeutta (a), 

53. As legal dscivilliability, the legal position of public 
officers in India should on principle be on a level with that of 
officials in England. In substance, however, it is made widely 
different by the wider discretionary authoiity to interfere with 
the rights of subjects given by Indian statutes to many classes 
of officials, specially as the grant is very often coupled with 
an express gift of immunity, civil or criminal or both, and 
conditioned or not as the case may be upon the officer having 
acted in good faith. The several Regulations and Acts autho- 
rising the detention of suspects by Government, without trial 
and without disclosure of reasons (Reg. Ill of 1818, Act XXXIV 
of 1850 and Act III of 1858) constitute by themselves a 
perpetual “suspension of the Habeas Corpus Acf’ m regard 
to persons who may have been ariested and detained in 
accordance with certain formnlae provided by those statutes. 
Under the Indian Press Act of 1910 (b), the High Court is given 
certain powers of reviewing orders of forfeiture made under 
the Act upon applications for revision preferred by aggrieved 
persons, but otherwise no “civil or criminal proceeding shall 
be instituted against any person for anything done or m good 
faith intended to be done under this Act”. The Defence of 
India Act IV of 1915 which is to remain in force during the 
continuance of the world war just over and for a period of six 
months thereafter (c) and by which the Government virtually 


(a) I. L. R Z Cal. 758 (1878), 

(b) As to the character of the powers of forfeiture taken by Government 
under this Act, see 2u re. MahomeA AU I. L R. 41 Oal. 466 (1913) ; Mn 
SemDt V. Maiperor, I. L. R. 39 Jlad. 1083 (1916) ; and Itl re Mrs. Bemnt 
I.L.B. 89Madll6t (1916). 

(e) A committee presided over by Mr. Justice Rowlatt of the King's Bench 
Division of the English High Court, which was appointed by the Government 
of India “to investigate and report on the nature and extent of the onminal 
oonspiraoi® conneoted with the revolutionary movement in India and to 
examine and consider the difflonlties that have arisen in dealing with such 
oonspiram® and to advise as to the legislation, if any, necessary to deal effec- 
tively with them,” has proposed the toolwion (with modifications and subject 
to certain wrested safe- gnards) of some of these ematgeni^ measures as a 
permanent addition to the stafate book of India. As these pa^ m being 
atamtbKrtghthe^t^.* e»lnKt:^ag these is Steady 

; considetat^lb-t^ke logfeMive Oowceii ^ 
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assumes absolute authority over the affairs of the country^ 
by sec. 11, provides that order under the Act shall he 
called in question in any court and no suit, prosecution or 
other legal proceeding shall lie against any person for any- 
thing which IS in good faith done or intended to be done under 
the Act’’. But nothing even in these emergency legisla- 
tions can equal the plenitude of arbitrary power conferred on 
the Commissioner of Police of Calcutta in dealing with 
disorderly houses, for by an amendment of the Calcutta 
Police Act made by sec. 32 o! Act III B. 0. of 1907, the deci- 
sion of the Commissioner of Police that a house, room or place 
is used as a brothel or disorderly house etc. is declared to be 
final and the legality and propriety thereof is not to be ques- 
tioned in any trial or judicial preceeding in any court (a). The 
power of search possessed by magistrates in India under secs. 94- 
96 of the Criminal Procedure Code (Act V of 1898) as inter- 
preted by the Privy Council in Clarke v. Brojendra Kishore (b) 
is far more extensive than any possessed by magistrates in 
the United Kingdom. The number of statutes which have 
thus proceeded to make the executive, in certain matters, 
law unto themselves’’, far-reaching as some of them are in their 
operation, is I believe not yet very numerous. But there can 
be no mistaking the tendency, which found expression inter 
alia in the unsuccessful attempt recently made to obtain for 
Indian legislatures powers which they do not now possess of 
depriving the subject of his right to sue Government **in 
certain cases or classes of cases” (c). There is no tendency 
which officials of the Indian administration at the present 
moment need guarding against more carefully than this to 
take unlimited discretionary powers touching the most valued 
rights of the subjects by legislation of this description (d). 


(a) The order, it is necessary to note, is to be passed after a quasi- 
judicial hearing. Suppose the Commissioner of Police passes such an order 
without an enquiry as provided by the Act t 

(b) I. L R. 39 Cal. 953 

(c) The proposal was dropped by reason of the adverse attitude taken up 
by the Joint Committee of the two Houses of Parliament to ivliich the Bill 
been inferred. See the aWaaet of the proceedings before tbe Cohimllte# in 
20 C.m f., ppar-SS (notes), 

(d) , If arbitrary powent must continue to be exefeise<f , 
tion there should be no delay in e^lkdishin^ adminipfeative 

and review the etcroise of' these poer^ :See ^ 

p ' 'V '■ *\v ' ''' ' ' 
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54. It iniiii not however be inffirred fromwliafcl have ]iisi 5 
stated that piiblir- intere=;t requires that no kind of immunity of 
any desraiption should be ^raiit» d to any official in any ciiciiin- 
stance. I ha\e in previous lectures dealt with the immunities 
of the Chief Exr^cutive, legislators and judicial officers who, 
as I have taken pa ms to show, should, in the public interest 
itself, be indemnified, within liniit'^ varying with the nature 
of their offices, for even wrongful acts done by them (a). Similar 
considerations of public interest may lead to the recognition of 
immunities more or less limited in favour of officials in the 
lower ranks of the administrative services, 

55, The general rule in England regarding purely minis- 
terial officers is that they will not be held responsible for 
damages whore they have followed instructions which arc legal 
on their face and which contain nothing to indicate that such 
instructions have been issued in excess of the jurisdiction of the 
officer who issued them. As applied to the case of an officer 
acting under warrants or orders of superior courts at common 
law, the rule has been stated to be that he can claim the pro- 
tection of the warrant only where there has been accurate 
performance and the order or warrant was within the jurisdic- 
tion of the issuing Court or apparently so. The decision in 
StoeUale w Hansard (h) seems to suggest that warrants and 
orders of the House of Commons afford protection only when 
strictly within jurisdiction. If the process issue from a court 
or person having competent jurisdiction, it will confer an 
authority even though there be error or irregularity m the 
previous proceedings or the charge contained in it be utterly 
unfounded. But if it be defective on the face of it, as if there 
be a mistake in the name of the party to he arrested, or if the 
name of the officer or party be inserted without authority and 
after the issue of process, the apprehension may be resisted 
and the killing of the officer will, it is said, be manslaughter 
only (c). 

8i, With regard to justification, it has been held that a 
man m%mg tinder legal authority is not confined to the autho- 
rity under which he has pterferred to act at the rime he acted, 

(a) 
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but he may resoit to any anthoiity which justihed his procee- 
ding (a). Again wheio the judgment is subsequently reversed 
as being wrong in point of law, all iiiegular process under it 
befoie the appeal is heard is good and attords a justification to 
all parties acting undei it. But to pretend to use a legal 
privilege as a mere cloak for doing a wrongful act affords tho 
wrong-door no mote protection and gives him no greater right 
than if the piivilege had no existence (b). Lucas y. Noddle (c). 

57. As regards warrants and ordeis other than those of 
superior courts at common law, the liability of an officer when 
ncting under a Avarrant of this class, where there has been an 
adjudication, is practically identical with that of an officer 
acting under a warrant or order of a superior court at common 
law, the main distinction being that whereas the presumption 
in favour of jurisdiction is general in the case of warrants or 
orders of superior courts, it extends only to what appears on 
tho face of the particular instrument in the case of warrants 
and orders of inferior courts, so that it is necessary for a party 
who relies upon the dicision of an inferior tribunal to show 
that the proceedings were within the jurisdiction of tho court, 
When, however, tfwre has been no adjudication the rule as to 
liability is different. Acting under such warrants and orders, 
the officer is (subject to statutory exceptions) protected only 
whore the person or body issuing had jurisdiction to do so, and 
execution thereof is strictly carried out. If there was apparent- 
ly jurisdiction, though none in fact or clearly none at all, the 
warrant or order is equally valueless (d). 

58. In America^ “the weight of authority”, according to 
Goodnow, “seems to be in favour of the rule that a ministerial 
officer is relieved from all responsibility for the execution of 


(a) Mojicr T. Lane, 6 H. L. 0. 443 at p. 449 (1859) ; Clarke v. BrojetiAm 
JCtehore, I. L. E. 36 Cal. 433 (1909), jjar Saarington, J. 


(b) Mr. Bigelow has Very ably explained that ‘‘privileges are not full legal 
rights” but conditional ones which those entitied, to them forfeit by 
See Bigelow, Law of Torts, 3rd Edn,, 1908, pp. 15, 24, 248-261. 1 ■ 


(0) 10 Bing. 157 (1888). 


Constahles are specially protected, by' s^te, {4 '<Jeck,2 


for armting under a watrant of a 
dictiOn, Chaster, BubUc 
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orders fair on their face even when he is satisfied that the 
officer issuing them acted m excess of his jurisdiction (a), 

59. To the general rule o£ immunity of ministerial officers 
outlined above^, military poisons wdien carr}ing out the orders 
of civil authorities appear, under English law, to be an exception, 
for according to English law, a person does not by becoming a 
soldier cease to be subject to the jurisdiction of ordinary courts 
as a citizen. But in America, we are told, in order to main- 
tain that discipline without which a military force would 
amount to nothing, the courts are careful in the exercise of 
their jurisdiction over military persons not to hold them to 
such responsibilty as will cause them to have hesitation m 
obeying orders which are apparently within the jurisdiction 
of the officers issuing them (b), 

60. Ministerial officers in India enjoy different degrees 
of immunity in respect of acts done in execution of orders 
issued to them by superior authority in civil and criminal 
proceedings respectively. The civil immunity is ampler than 
the criminal, since under Act XVIII of 1850 no officer of any 
court or other person bound to execute the lawful warrants or 
orders of any judge, magistrate, justice of the peace, collector 
or other person acting judicially shall be sued in any civil 
court for the ex#cution of any warrant or order which he would 
be bound to execute if within the jurisdiction of the person issu- 
ing the same, this being understood by Mayne to mean (c) that 
the warrant is an absolute protection to the officer so long as 
he obeys it whether it is lawful or unlawful or whether it was 
issued with or without jurisdiction ; whereas under sec. 78 of 
the Indian Penal Code, where the court had no jurisdiction to 
issue the order, it is necessary further to show that the officer 
acting upon the order in good faith believed that the 
court bad jurisdiction. But, of course, even a valid warrant 
must, to confer immunity^ be carried out in a le^l manner, 


©WiibWi Bdnciploi of the Administrative Law of the Unitecl Stetei. 

40f . 

ID 

(o) Oritoljeid Law of India, 2ad !>* WS ; imitee oAceteta 

wo the 

m I Bom* Aol* if ^ ^ H ^ I#. 
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With these provisions should be read sec. Ill of the Govern- 
ment of India Act of 1915 which provides that the order in 
writing of the Governor General in Council for any act shall, 
in any proceeding, civil or criminal, in any High Court acting in 
the exercise of its Original Jurisdiction, he a full justification 
of the act except so far as the order extends to any European 
British subject. But nothing in this section exempts the 
Governor General or any member of his Executive Council, 
or any person acting under their orders from any pro- 
ceedings in respect of any such act before any competent 
court in England. 

61. Apart from the qualified protection enjoyed by minis- 
terial officers, the general rule in England is that where a 
public officer acts or purports to act by virtue of powers which 
the law confers upon him and while so acting is guilty of any 
illegality by way of commission or omission he is personally 
responsible to the individual who has sustained damage thereby, 
and the liability is not confined to cases whore there has been 
either excess of the authority conferred or breach of the duty 
imposed by law. It extends also to cases where the officer is 
strictly within the powers conferred on him, but is guilty of 
harsh or oppressive conduct in their exercise. Where a legal 
privilege is used as a mere cloak for doing a wrongful act to 
the prejudice of another, it affords the wrong-doer no more 
protection and gives him no greater right than if the privilege 
had no existence, Hickman v, Massey ( a ). 


(a) (1900) 1 Q, B, 752 ; Chaster, Pablio Offloers, pp, 631 2. To the 
general rule stated in the text, there are however certain statutory exceptions. 
Constables are absolutely protected m the case of rioters being killed, maimed 
or hurt whilst they are engaged in suppressing a riot. 1 Geo. I. St 2. o, 5 
see. 3. Customs and excise ofBoers are so protected for seising goods as are 
liable to forfeiture where there was probable cause for such seizure, for stopping 
carts and waggons to search for smuggled goods though none be found, for firing 
into ships Uable to seizure or examination for not bringing to when required* 
and for seizure and detention of ships under the Foreign Enlistment and 
Pacific Islanders Acts. The protection however covers the seizure only and 
does not extend to damages for deterioratiem or dlasttnotion of goods wrongfully 
seized. Chaster, Pnbllo Oflioers, p, W. Under 67 and 68 Vlot. o. 60 sec 
514, the wreck receiver is similarly protected In ease of * wreck wfitw tmy 
person is killed, maimed or hurt by reason of hk reeisMnjg the reoilW fa the 
exeontfanof hl« duty or any pOTSon artfag nfidw' hfa tWefa gi, 

officers acting under the Expkttvee Aote ' widB^ on idfevi 

that any explosive' or ingredteit thefab*' fofaid far ®efa ' fa 
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62. The principle bhonid be hurno in mind in thib cmiuectioii 
that^ ab illubtratcd m the ease o£ Aryaorji v. DdiUnLvie m, 
every presumption shall be mado to the disadvantage of 
a ii-rong-doer. If an officer uses the powers which ho po>be&seb 
against an indnidual on any other than public grounds; he 
becomes a wrongdoer and this principle becomes applicable (b). 
Also, where a power to enter upon lands or tenements is con- 
ferred by law on an individual and when having entered in pur- 
suance thereof he commits a misfeasance (i. e. exceeds his 
authority ) it shall be presumed that he entered with the 
intention of exceeding his authority and the trespass committed 
shall have relation back to the time of entering, in other wordS; 
whatever privilege he possesbcd is by the excess annulled (c). 

63. A mere breach of duty on the part of a public official 
which affects the public generally will not in the absence of spe- 
cial injury suffered by an individual give rise to an action m the 
latter’s favour. Even where special injury has been suffered, 
an action may arise or not according as the powei is obligatory 
or discretionary, for liability will arise in the latter case only when 
the breach has been malicious. A duty may be optional in form 
but obligatory m substance— so that where a power is deposited 
with a public officer for the purpose of being used for the bene- 
fit of persons who are specifically pointed out and with regard 
to whom a definition is supplied by the legislature of the 
conditions upon which they are entitled to call for its exercise, 
that power oughr to be exercised and the court will require its 
exercise (d)* The law is substantially the same in America. 

64. In both English and American law, a superior officer 
is not ( as I have stated elsewhere ) ordinarily responsible for 
the wrongs of his subordinates which he did not directly 
atttborise. This follows from the fact that both subordinate and 
stiperior officers arc agents of the government and not the 


they sW detain the same. S8 and SB Viofc. q. iT, sec, 74. And m generally 
^ are dli«rS' nwiiiig under tlie Public Health Aot$ if ihe matter or thing were 
the purpew d ex^uting the Acts, and persons acting in 
good faith and' with maonable care in pnmmnoe of the Lunacy Act of IW*! 

(a) 1 

' |b) Chaste. , 
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former of the latter. But a public officer cannot escape 
personal responsibility for that which he should have done 
himself by getting it done by another who may be a public 
officer. Nor is a public officiu- personally liable in respect of 
contracts made by him on behalf of the State. Both these 
rules are in consonance with the ordinary law of agency. But 
a public officer, under recent English decisions, cannot be made 
liable for breach of a warranty of authority when it is established 
that he made the contract on behalf of the State without its 
authority (a). 

65. fi’hough English law shows little disposition to extend 
the immunity of officials beyond the limits laid down by the 
common law (b), it has quite recently seen fit to grant them 
certain procedural advantages by the Public Authorities Pro- 
tection Act of 1893. These include a shorter period of 
limitation and a right to pievious information to enable the 
defendant officer to forestall action by offer of amends (c). 
Similar protection is afforded by Indian law under sec. 80 
of the Civil Procedure Code. No suit can he instituted against 
a public officer in respect of any act purporting to be done by 
such public officer in his official capacity, until the expiration 
of two months next after notice in writing has been delivered 
to him or left at his office stating the cause of action, the name 
description and place of residence of the plaintiff and the relief 
which he claims, and the plaint must contain a statement that 
such notice has been so delivered or left. Under Indian as 
under English law, no notice is required m cases of claims for 
injunctions. Attorney General v. Hackney Local Board (d) 
Flower v. Low Leyton Local Board (e), Qanada v. Halini (f). 
But It 13 impossible to assent to Mr. Justice Woodroffe’s opinion 
in the last-mentioned case to the effect that when public officers 
are sued not in their admitted official capacity but as in- 


fa) Goodnow, Principles of the Administrative Law of the United States, 
p. 407, Halsbiiry, Laws of England, Vo). XXIII, pp; tU, 8212 ; 

Leoture Xyil, patas 20-23. ‘ i ' . ' * 

fb) Several instances of statutory inuauaiiy'are erimpetatod by Gh h irtnir in ' 

his “Public Offioers’i, pp* 686-7- See footnote to 6 , “ ‘ 

• , (e) fla/sbuty* Laws o£ Bagialid^' Ttd* ,'•' 1 ; , 

(d) L.'E. 20 B^. 626'(l876l.; ' 
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dividual trespassers, no nonce under sec* 424 of the Code of 
Civil Procedure Code of 1882 (which corresponds with sec. 80 
of the existing Code) is necessary, for the simple reason that 
English jurisprudence does not recognise m officials a double 
capacity, one official and the other private, for the purpose of 
impleading them in suits. An official is sued, if at all, in his 
individual capacity, or else the suit is one against his principal 
the Government (when a suit lies against Government) or the 
local corporation. The act must have been done in the dis- 
charge of official duty, or, if one may choose so to describe it, in 
the defendant’s official capacity, to attract the operation of 
sec. 80, but the suit must be against him personally or not 
at all See Raleigh v. Gosehen (a). Corporate officers in India 
are entitled to a similar notice (b). Under sec. 81 of the 
Civil Procedure Code of 1908, in a suit instituted against a 
public officer in respect of any act purporting to be done by 
him in his offiicial capacity, the defendant shall not be liable to 
arrest nor his property to attachment otherwise than in execu- 
tion of a decree, and when the court is satisfied that the 
defendant cannot absent himself from his duty without 
detriment to the public service, it shall exempt him from 
appearing in person. Under sec 82, a decree against a public 
officer must specify a time within which it shall be satisfied^ 
and if the decree is not satisfied within that time, the Court is 
to report the case for the orders of the Local Government and 
execution shall not issue unless the decree remains unsatisfied for 
the period of three months computed from the date of such 
report. Under sec. 60 cl. (1) there can be no attachment of the 
salary, or allowances equal to the salary, of any public officer 
while on duty (i) to the extent of the whole of the salary when 
it does not exceed Rs. 20 a month, (ii) to the extent of Rs. 20 
where it exceeds Rs. 20 but does not exceed Rs. 40 a month, 
(iii) to the extent of a moiety of the salary in any other case, or 
of the allowance (being less than salary) of any public officer 
while absent from duty (e). Ari2ofSch. I of the LimiMion 


(a} 

note IS. , i ' ' 

to) J# (1¥ of |iil) 
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Act providing a period of limitation of 90 days for suits for com- 
pensation for doing or omitting to do an act alleged to be in 
pursuance of any enactment in force for the time being in 
British India (which must apply to many suits against 
public ofScers) is the nearest approach to the limitation 
f revision of the English Public Authorities Protection Act. 

66. The object of the above provisions of law, it should be 
remembered, is not to deprive subjects of their right to redress 
in respect of wrongful acts of officials, but to ensure that the 
right should not be abused m order to harass public officials 
and obstruct them in the due discharge of their functions to 
the detriment of public interests. The laws of all countries 
however go further and in order to ensure due exercise by 
official of their lawful powers provide special rules of criminal 
law for their protection. In England and the United States, 
the protection is extended only to certain classes of officers, 
viz : those who come in contact with the people as bearers of a 
distinct command of a competent authority to do or not to 
do some particular thing, as for instance officers who have to 
do with the administration of justice, the collection of revenue 
and generally with the exercise of police powers. Where for the 
purpose of exercising such powers, it is necessary for such 
officers to use force they may do so without being accountable 
for the damage they may cause, but the law declares it to be 
a crime to resist them and when armed resistance is offered it 
becomes a very serious matter for the persons who offer such 
resistance (a). The offence of offering resistance is a distinct 
and separate offence from the violation of the law' which the 
officer is seeking to enforce at the time the resistance is offered. 
This protection of the criminal law is available however only 
during the performance of duties. A person resenting an 
official act already performed and assaulting the official out of 
revenge is guilty of assault on a private individual and punish- 
able as such (b). 


they have hecome payable, stipends allowed to nwlliary and civil! penaiepe** 

of Govcnuneat and politioal pensiens inBl{eiiabte,)?|yMv8i» treilyi,, 

. (a)' .Goodnow, Pmix»plj)s of fhe 
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Germany, 


In India. 


67* In France and German}, according to Mi\ Goodnow, 
while tile same protection is gi anted to poblic officers as is 
granted m England and the United Slates, the law goes a step 
further and declares that an outrage on or •\ioleBC0 to public 
officers either during the discharge of their duties or m a 
result of such duties is punishable (a) 

GS. Under the Indian Penal Code, it is an offence punish- 
able with fine or vaiioiis terms of imprisonment or both (i) tu 
intentionally ofi’er lesistance to taking of property by the lawful 
authority of a public servant (sec. 183^ (n) to intentionally 
obstiuct the sale of property ottered for sale by the lawful 
authority of a public servant (sec. 184), (in) to voluntarily 
obstruct any public seivant in the discharge of his public 
functions (sec. 186). Under sec. ISO of the Code, whoever 
holds out any threat of injury to any public servant or to any 
person in whom he believes that public seivant to bemteiested 
for the purpose of inducing that public servant to do any act or 
to forbear or delay to do any act connected with the exeicise of 
the public functions of such public servant, shall be punished 
with imprisonment, simple or ngorous, for a term which may 
extend to two years or wuth fine or both. Under sec, 224, any 
person intentionally offering any resistance or illegal obstruc- 
tion to the lawful apprehension of himself for any offence with 
which he is charged or of which he has been convicted or 
escapes or attempts to escape from any custody in which he is 
lawfully detained for any such offence is punishable with 
imprisonment, simple or rigorous, for a term which may extend 
to two years or with fine or both. Under sec. 225, resistance 
or obstruction to the lawful apprehension of another person or 
rescuing or attempting to rescue such person is made an offence 
punishable ordinarily with the same sentence as is provided by 
sec. 224, but with severer sentences, if the person sought to be 
rescued was liable to apprehension for a enme, varying with the 
gravity of the offence on account of which the person in whose 
interest the offence is committed was liable to apprehension. 
Eesistan^ or obstruction to lawful apprehension or rescue not 
covered Ibiy' secs. 224 and 225 of the Code is made punishable 
by sec, 225 B* with imprisonment, simple or rigorous, for a 
term which may' e^rtend to six months ^ or fine or \rilh >oth,, 

.baWi p* Of f ' sese» 
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69. According to sec. S32 of the Indian Penal Code, any 
one who voluntarily causes hurt to any person being a piiljlic 
servant in the discharge of his duty as such or with intent to 
prevent or deter that or any other public servant from the dis- 
charge of such duty, or in consequence of anything done or 
attempted to be done by that peison m the laAvful discharge o£ 
his duty as such public servant, is punishable with imprison- 
ment, simple or rigorous, for a term extending to thiee years 
or with fine or with both, and if the hurt caused is grievous 
hint, the imprisonment, under sec. 333, may extend to ten years. 
Simple assault or use of criminal foice upon a public servant 
in the same circumstances is, under sec. 353 of the Code, punish- 
able with imprisonment, simple or rigorous, for a term which 
may extend to two years or with fine or with both. Under 
sec. 358 of the Code, grave and sudden provocation on the part 
of the person assaulted is no mitigation of the offence, if the 
provocation is given by anything dune m obedience to the law 
or by a public servant m the lawful exercise of the powers of 
such public servant. Murder of a public servant is not reduced 
to the offence of culpable homicide, if it was due to provoca- 
tion arising out of anything a public servant did m the lawful 
exercise of the powers of such public servant ; and if hurt or 
grievious hurt was caused owing to such provocation, the offen- 
der does not merit the lighter punishment provided for these 
offences in cases of grave and sudden provocation by secs. 334 
and 335 of the Penal Code. Along with these provisions may 
be considered that of Exception 3 to sec. 800 of the Code which 
provides that culpable homicide is not murder, if the offender 
being a public servant, or aiding a public servant acting for the 
advancement of public justice, exceeds the powers given to him 
by law and causes death by doing an act which in good faith 
he believes to be lawful and necessary for the due discharge of 
his duty as such public servant and without ill will towards the 
person whose death is caused, 

70. Again, the right of private defence against appre- 
hended injury to person and property is under certain circums- 
tances importantly qualified by see. 99 of the India Penal (h^e 
when the apprehension of injury (not being death or grlevpns 
hurt) arises from an act done by or under the direcMbn of a 
^pnblie servant. There is^ that section lays down^ nb' right of 
pliy'atb defencje against m mi vfj^ch dofs'not 
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Llii apiiielieribiiin of clf'.i(,h <ir grievous hurt if done or attempted 
to ho done bj !i puidie servant acting in good faith under 
colour of his orticej though that act may not be strictly ]usti- 
fiable by law. nor against a similar act done or attempted to 
be done by the direction of a public servant acting in good 
faith under colour of his office though the direction may not 
be strictly justifiable by law. But a person will not under that 
section be deprived of the right of private defence unless he 
knows or has reason to believe, when the act is done or 
attempted to he done by a public servant, that he is a public 
servant, and when the act is done or attempted to be done by 
the direction of a public servant, that the person doing the act 
is acting by ‘•uch direction, or unless he states the authority 
under which he acts or if he has authority m writing unless he 
produces such authority if demanded. 

VI, 71. Acts pui porting to be done under the authority of law 

may, according to Mayne, be illegal in one of four ways ; First, 

of public ser- when the warrant under which the ofiScer acts is on its face 

vants when i t i 

offence and legal even though fective in form and is issued by an 

when not. competent to issue such a warrant, but has been 

improperly or irregularly issued. In such a case resistance is 
always unlawful. In determining whether a warrant or order 
was issued by a competent authority, the question for con- 
sideiation is whether the authority was competent to issue 
the sort of wan ant or order placed in the hands of the 
officer for execution. In this connection should be home in 
mind what I have previously stated, viz., that nothing is to 
be presumed to be beyond the jurisdiction of the superior courts 
(such for instance as the High Courts) but that which specially 
appears to be so, and nothing to be within the jurisdiction of 
inferior courts (for instance mofussil civil and magistrates’ 
courts and Presidency magistrates’ courts) but that which 
is exp^Iy alleged, Howard v. Qosset (a). 

72. 8 eeoiidly,/nh.eTe the warrant is issued by a competent 
atrtihmfy'btti is on its face illegal. Bearing in mind the feet 
that dn$ ton? and afktepition ire neeemry elements of "good 
feiith ** Penal Code, a public officer acting upon 

antdi 4 ctonot ntidently rely oh tbh ]^ro visions of 
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73. Thirdly, where there is legal authority to do a parti- 
cular act, but it is done m an illegal way by the officer 
entrusted with the execution of it. No immunity from civil 
liability, I have previously shown^ can be claimed in respect of 
such acts ; but though, under the English law^ resistance to 
such an act would appear to be lawful^ section 99 seems to 
make such lesistance unlawful, if the official was acting in good 
faith and under colour of his office, good faith of course implying 
due care and attention. 


74. Fourthly, where the act is ordered by one who had no 
jurisdiction to order it or executed by one who had no authority 
to execute it Resistance to such act, according to MTayne, is 
lawful in England and does not seem to be unlawful in India, 
since the words not strictly justifiable by law in section 99 
seem to point to cases where there is excess of jurisdiction as 
distinct from a complete absence of it — to cases in which the 
official has done wrongly what he might have done rightly 
and not to cases where the act could not possibly have been 
rightly done. The act, in other words, must not be aosolutely 
ivUra vires of the official who did or authorised it. Reg. v. 
Tulsiram (a) ; Reg. v. Jogendra (b). 


75. Sec. 99 seems to embody what appears beyond doubt 
to be the law in England, that an arrest either m civil or 
criminal process may be lawfully resisted where it can be made 
only by warrant and where the warrant though actuaUy issued 
is not in the possession of the officer who makes the arrest, and 
a fortiori where there never has been a warrant (c). 


76. Lastly, it is to be carefully remarked that though the 
circumstance that an officer acting without justification m law 
is so acting rnidet colour of oflce may in a case properly 
coming under sec. 99 deprive a person against whom it is 
directed of the right of private defence which he would have had 
against a private individual, it does not nullify the effect of 
grave and sudden |)rovocation in mitigating the offence as 
protided’hy sec, e«Q. (i),,Becs, and sec. 358^ 

'(>f; the. ' Penal Code i still less ^ doe^ ' ^ , 
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offered to yucli an act an ofifunce under secs. 182, 224, 225 or 
225 E or convert oftences under secs. 322 and 323 into offences 
under secs f332 and 333 of the Code or an offence under 
sec. 352 into one under sec. 353. In other words^ to constitute 
the special offences provided for bj those sections, the officer 
must be acting in discharge of his duties and not merely 
under colour of Ins office/' The right of private defence not 
being available, the offender may he guilty of crimes under 
other sections of the Code, but not of offences which by these 
sections are made such only because the acts involve injury or 
obstruction to a public servant (a). 

77. Befoie closing this lecture I must briefly refer to one 
topic which beais indirectly upon the legal relations of ofiicers. 
It must be obvious from what I have said before that when- 
ever appointments to offices and the tenure thereof come to be 
regulated by law, the possibility arises of persons not legally 
authorised to hold an office or to continue in it coming to 
occupy it and exercising its functions. According to strict 
logic, all acts of persons who intrude into office without legal 
right should be void as well against the Government as against 
third persons. But as public interests must seriously suffer if 
all acts of persons m office were to be open to question on the 
ground of their not having had legal title, English common law, 
with characteristic good sense, early recognised the principle 
that persons who though not legally officers have yet acted 
under colour of right, i. e. have been declared elected or 
appointed or have held over in office m good faith or whose 
assumption of office has been for a long time acquiesced in by 
the public, are to be regarded for many purposes as officers and 
that their acts will be given the same faith and credit as the 
aote of de jure officers (b). The doctrine has been very fully 


(a) V. Dahp, XJLK 18 IH. 246 (1806)j J y. I.L.E. 23 

CM. fW ; Wc^^id r. I L. B* » 0aL m (mm) ? Dwg&> 

V, LL. R.25 OaL 274 f 18^), Am»4 

10 C^L'' 18 (IW) ; Mia Bingh t, Mg., L L. B. 22 Ckl 280 (l^i) | 

I, L* B« 26 Cat' 748 (iSiO) ; Imw 

of luOia, sW'Wu.*, p. 4#8r 

fli) ~0oodiw* ©CTO'pamffva lAw, Voi II, 2^26 t 
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developed in the United States of America, most offices In that 
country being held on a disputable elective tenure and for short 
terms ; and there it has been settled beyond contro\ersy that the 
official authority of a person de facto in office and his acts 
should not be questioned collaterally and must be regarded as 
lawful so far as third parties are concerned. For the rule to 
apply, however, it is necessary that the so called official should 
have held at least under a colour of title and must not ha\e been 
a mere intruder, i. e. he must have been formally elected or ap- 
pointed though his election or appointment might not be 
deemed valid. 


78, The question has sometimes been asked whether when 
the office itself has not been created by law, as for instance 
under an unconstitutional statute, a person duly elected to such 
office is a mere intiuder or at least a de facto officer. After 
some vacillation, reasons of public convenience have prevailed 
upon the courts in the United States pronouncing in favour of 
the latter view, and it has been held that until the statute is 
set aside as unconstitutional, the person elected to the office 
created by it is a de facto officer whose acts and authority can- 
not be collaterally attacked. But de facto officers may of course 
be forced to vacate office by direct attack in suitable legal pro- 
ceedings, e.g , by information m the nature of a quo warranto 
Moreover, his tenure being invalid, he cannot build up any 
claims upon it, cannot recover compensation, nor bring an ac- 
tion in his official capacity without showing title, nor may he 
when sued escape responsibility for an act which may be justi- 
fied only by a valid title to his office. Be facto officers are 
further liable as intermeddlers for damages resulting from their 
negligence. They must farther perform all duties connected 
with the office during the time they assume to hold it and may 
be panished criminally for the commission of official crimes. 
Lite executors de son tort, they are subject to the burdens- 
and obligations^ but not entitled to the privileges and profits 
of the office (a). 
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LECTURE XIX. 

OF MILITARY PERSONS (a)* 

1. The legal position of military persons is best indicated 
by contrasting it with that of civil officers. A civil official, 
whatever his rights and liabilities as such, never ceases m his 
propria persona to be a citizen. He may sometimes have 
privileges beyond what is enjoyed by the ordinary citizen and 
may be subject to liabilities fiom which the ordinary citizen 
is free. The official relationship, as I have shown before, was 
no doubt in its origin and still is m its incidents one of status, 
that is to say, a relationship not modifiable by contract. But 
no man’s individuality is lost in his office. An officer is a pri- 
vate person holding an office, in virtue of which he is possessed 
oE powers and is subject to duties beyond those possessed and 
owed by the ordinary citizen. But a citizen he remains never- 
theless all the time he is in office. 

2. But the military status means a great deal more than 
the merely official It involves, in the persons subject to it, 
a distinctly marked diminution of citizens’ rights. Even m the 
system in which the military status is least removed from the 
civil, it was possible, so recently as 1858, to lay down that 
every person who enters into the military service engages” (in 
matters concerning his military status) ‘^to be entirely at the 
will and pleasure of the Sovereign” (b). Partly as a make- 
weight and partly in the public interest, a military person may 
have given to him certain privileges (c), but these, as I have 
already shown, may equally well be enjoyed by civil officials. 


perisOns” iucliide not soldier and officers only but 
^ployees serving wick the army. Ot the Indian Army Act, Vlil of 
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The real difference between a civil and milfcary officer from 
the point of view of law is to be found in the degree and extent 
to which it is possible to regard a military pei-^on as being 
^ffiutside the pale of’ ordinary civil law. 

3. But when it is stated that military persons as such are Military 
ill any degree outside the pale of civil law, it must not bt‘ under- bva 

stood that they can have, at least at the present day, no cuil 
‘ rightSj and that even in matters of military discipline they are tiw. 
turned over absolutely to the arbitrary disposal of their superiors 
so that they can be driven about like slaves by their comman- 
ders where and how they please. There undoubtedly was a 
time when even in England soldiers engaged in the King’s 
wars were in very truth ^*at the will and pleasure of the So- 
vereign”. The earliest military law (for military persons are 
everywhere now governed by law similar to though not idont- 
ical with the civil law, and administered not by civil judges 
but by military courts) still in force, that of Xorway and Den- 
mark, dates from 1683^ whilst it did not take its present shape 
in England until so late as 1881, In fact a properly conceived 
military code does not become a necessity until there is a 
standing array, and in England there was no standing aimy 
before 1660. When war broke out, tioops were raised as occa- 
sion required, and ordinances for their government, or (as they 
were afterwards called) articles of war were issued by the Crown 
with the advice of the constable or the peers and other ex- 
perienced persons ; or were enacted by the commander-in-chief 
m pursuance of an authority for that purpose given in his 
commission by the Crown (a). These ordinances or articles 
remained in force only during the service of the troops for 
whose government they were issued and ceased to operate on 
the conclusion of peace (b). That the earlier articles were of 


(a) Grose, Milittoy Antiquitieej ii. p. 5S, cited m ilia War Office Manual 
of Military Eaw, 1^14^ p 6* 
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. <cessive severity is hat one might have expected, those of 
Richaid II, H'^iiry V. and Henry 'Vll inflicting death or loss of 
hmh for almost every cnniG. “Oradiially, howeier, they assu- 
med somewhat the shape which they have borne in modern 
times, and the ordinances or articles of war issued by Charles II 
in 1672 foimed the ground-work of the articles of war issued m 
1878, which were consolidated with the Military Act in the 
Army Discipline and Regulation Act of 1879, now replaced by 
the Army Act of 1881” (a;. 

4. Thus ‘"military law”, in England at any rate, “is part 
of the statute law of England, with the considerable difference 
that it is administered hy military courts and not by civil 
judges, IS construed in the same manner and carried into effect 
under the same conditions as to evidence and otherwise as the 
ordinary criminal law of England” (b). 

5. Of the character of this law, ic will, for my present 
purpose, be sufficient to say that in the interest of the severer 
discipline which must be maintained m the army, as contrasted 
w'ith merely civil associations, “acts and omissions which are 
mere breaches of contract in civil life, e g desertion or disobe- 
dience to orders, must, if committed by soldiers even in time 
of peace, bo made offences with penalties attached to them, 
while on active service any act or omission which impairs the 
efficiency of a man in his character as a soldier must be pun- 
ished with severity fc). Certain forms of punishment in all 
countries but the United States can be given by the superior 
officers without judicial intervention for small purely military 
offences where a summary procedure is required (d). 

6. Military matters have, in other words, been taken out 
of the jurisdiction of civil courts and have been relegated to 
military courts administering not the ordinary civil hut specUL^ 


The OtoWn did not get this power as regards colonies and dependencies 
x»til 1712, and for the TJmted Kingdom until 17lS, and, for places ontside the 
IJominiop uWil 1803 War Ofioe Manual of Military Law, 1911, Ch. 2. ■ 

{a} Soe^7,Ch. II, “History of MUitary Law”, hy Lord Thring, in the 
War Ofiloe ifaniBal of Military Law, 1911 

(b) See tihe same writer’s Introdootory to the s«d Mwinal, at p 1. 

(o) I«dThr4ti®idip. Kin Ch II, “History ot MiUtaty Law,” in the 
War Mastery 191^ ^ ‘ " ■ " / 
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rules of law. The nauons of the \\oikl lo-d.iy ha\e 

indeed shown a singular iioanimiiy in this lespect Military 
courts evorywheic arc m fact a specialised form of adiuinisti a* 
tivo courts, and England which has lesolufcely denied udmmis* 
trail ve courts a foothold in every other paifc of her body 
tic has had to yield on this one point o£ the ad ministration of 
hoi aimy. Military oouits m England, as dsewheic, are a 
species of administrative courts, and English institutional 
writers who declaiu that tlici'c are no administrative courts 
in England overlook or ignore the eMsteiicc of these eouits. 

7. These courts are nevertheless held in a kind of loose 
affiliation to the superior courts of England, and the pre- 
rogative writs of prohibition and certiorari may in proper 
cases issue from them to courts martial and other military 
courts and waits of habeas corpus ■will issue whenever it 
IS made out that a person has been kept in illegal custody 
by order of a court martial or other military authority. 
Courts martial are in fact regarded as courts of limited (though 
in matters of military discipline exclusive) juiisdictien^ — courts 
which it is the duty of the High Court of Justice in all proper 
cases to keep from exceeding or abusing that jurisdiction. 
It follows from this that military officers and members even 
of courts martial acting beyond their legal competence may 
lay themselves open to actions for damages for torts or to 
criminal proceedings at the instance of aggrieved individuals 
who may be soldiers or civilians, 

8. Although there never has been any question that the 
High Court can and will interfere to prevent a court martial 
or other military court from exceeding or usurping jurisdic- 
tion, as for instance if a court martial were proceeding to try 
a person not subject to military law or were to pass a sentence 
■which the court had no power whatever to pass, it is a fact 
that the wery few cases of application for a prohibition actually 
made have been uniformly unsuccessful (a). The writ of 
certiorari which is ordinarily issued almost as a igiatter of 

. 'Course to review the decisions of inferior coutls (b) will issue in 
^ tljie case of a sentence by a court rnartml only wheh the rifSte 
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ait. cted hy the jndguieiit <•£ the court are civil rights and 
the com 1 13 acting iMthout jurisdiction. The jurisdiction of 
military court': in matters attecting military discipline being, 
as stated befuK', exclusne, no writ will issue when the rights 
affected are dependent on military status or military regula- 
tions (a . .Vgain since the coui ts will never interfere in matters 
of military discipline, it seems as a rule to be a sufficient 
return to a writ of habeas corpus that the person in custody 
is a person subject to military law and that all the proceedings 
were acconling to military law (b). Only when the return 
does not show sufficiently the military character and obliga- 
tions of the prisoner, or when want of jurisdiction on the part 
of the confimiing officer is established, would the prisoner in 
ivhose favour the writ was issued be discharged (c). 

9 . As case'5 involving questions of military discipline and 
military duty are cognisable only by a military tribunal (d), 
no suit for damages for improper exercise of powers in 
matters involving such questions will be entertained unless 
(i) the act in question was in excess of the officer’s powers, 
e. g., in cases of iinauthorished infliction of corporeal punish- 
ment or where a person not subject to military law is dealt 
With under that law (ej and (ii) where military authority is 
exercised with excessive seventy, oppression or cruelty amoun- 
ting IE fact to an abuse of jurisdiction (f). But no action lies 
for mere errors of judgment and oven actions for malicious 
prosecution are not maintainable though malice and want 
of reasonable and probable cause should be alleged and 
proved (g). 


(a) Mummgk't 1, Jest & Smith (X861) ; MtheH'e case, 

11th Jane 18T9. 

(Tj) M V SwiHU, 1 Bast, 3C6 (1801). 

(^5 jffi V. Dovglas, 3 Q. B. 825 (1842) : ForrefCt cane. Perry’s Oriental 
{1844)» 

, V, JkH’rf B. 5 Q B 04 (1869) ; Metrics v, 

,Q. B, ,888 at.p. 899. 

(»)’ y, Aaifef , 4. Tanitk 67 at 71 flSll) ; ,lfo6(y» v. Fc^rig^sp 
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10. li need hardly be stated that meinbtr,'- of miliUrj 
kibunals and witnesseh and parties appearing before them are 
entitled to the same protection foi statements made in the 
course of proceedings before them as judges presiding o\cr 
and parties and witnesses appearing before the oidinary 
courts (a). Complaints made to proper authorities are under the 
general law privileged, whether the authorities are civil or 
military, and reports made in the dischaige of official duties 
by military authorities aie also privileged under the general 
law. 

11, A military officer^ it follows, may lay himself open to 
prosecution for acts done in excess or oppres>sive abuse of 
authority, when the acts constitute criminal offences (b). 

12. It would thus^ appear that in English law, in matters 
affecting military discipline^ the soldier is taken almost wholly 
out of the jurisdiction and protection of the civil courts and 
IS subjected almost entirely to military tribunals administer- 
ing military law which, as has been previously indicated, is 
both severer and in some matters more summary and arbitrary 
than civil law. To this extent there is loss of civil status^ 
and a sensible diminution of the rights of citizenship. But 
neither military law nor the procedure of military courts is 
to day dominated by caprice, and so far as the exigencies of 
military service allow military persons in England enjoy the 
^protection of law and of trial according to the forms of 
law (c). 

13, But the jurisdiction of military courts in no country is 
confined entirely to matters of military discipline. Under the 
English system, these courts are authorised to try and punish 
soldiers for civil offences also but not for the most serious offen- 
ces, e, g., treason, murder, manslaughter^ treason felony or mpe, 
if thc®e offences can, with reasonable convenience, be tried 
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(a) PmBm v. MvMif, L. K 8 Q, B, 2^5 C187S) & jb, R. 7 3b* 

(b) WMs 28 HoWeirs ®r SI j - 

IIW') afced ItL the War OlEee/MaBtial,ef HIHtaty Lai^, p* 1# | v. 
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by a <i\il cuuii^ unless mtleed the uifeiicc is coEiiniited on 
actiA^e service. Subfect to the abo\e exceptions^ a miliiaij 
court can try all civil offences o£ a soldier wherever coinmittuil 
But in practice , in the United Kingdom, in most parts o£ India 
and in most of the colonics, where there are regular civil couits 
close by, it is as a geneial rule considered inexpedient to try 
a civil offence by a military court, more specially if the offence 
IS one which injured the property or person of a citizen, or if 
the civil authorities intimate a desire to bring the case before 
the civil court. This practice, howe\ er, is not invariable, and 
readily yields to considerations which may make it expedient 
that the trial should make place according to the swifter and 
more summary procedure of military courts which may in some 
cases deal out more exemplary sentences than civil tribunals. 
On the other hand, the more serious offences will almost 
invariabt} be icferied to the ordinary courts, particularly where 
intricate questions of law arc hkel} to arise (a). 

14?, It would thus appear that soldiers and other military 
persons, under the English law, are as to certain civil offences 
as a general rule (except in times of w^ar) almost exclusively 
under the Jurisdiction of civil courts, that as to most other 
civil offences, the jurisdiction of civil and military courts arc 
concurrent and as to purely military offences, the jurisdiction 
i>^ exclusively in military courts (b). It is with reference to 
this last class that the soldier is governed by a special law of 
nciilitary status ; in all other respects he is a citizen. Whilst 
undergoing thus a certain diminution of civil rights, he is sub- 
ject to all a citizen’s duties. The legal position of a soldier 
called on by the civil authorities to assist in suppressing a riot 
I have aheady dealt with in a previous lecture (c). It was then 


(a) War Ofiioe Manual of MilUary Law, I9l4, 8S-S6. 


' ('!>) 'Under tie English Act (as also under the Indian) oontfetion or 

aeqiffttalMforeacivilorainilitary courtisafoar to a further trial for the 
same olfeice a military court, hut conviction or ac<|mttal hj a military 
^COtirt is no bar to a subsequent trial te the same offence befcae a civil 
So heSC Iw tbo'ftiiwy of the civil |unsdiction is maintainied wheffo both i&c 
civO and the sB^thoritoclai^ iurWi©^ The Indian further 

mAcs the doterminatacn pi conflictabyihe (Iwemor SiOtetal 
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noticed that under English law, a person does not by becoming 
a soldier cease to be subject to the restraints of civil law. He 
is in fact subjected in addition to the severer lestramts of 
military law. Being subject to both jurisdictions, a soldier 
may indeed conceivably find himself in the unhappy predica- 
ment of being illegally ordered by his military superior to do 
an act which he knows would lay himself open to prosecution 
in the ordinary court, at the same time that disobedience of 
such order will be punished by the military court as a militaiy 
Clime. In the words of Lord Haldane (a), a soldier may be “m 
peril of being on the one hand tiied and shot by a court martial 
and on the other hand of being tued and hanged by a judge 
and jury. But so far from this being considered a ground for 
conferring immunity upon soldier^ for carrying out orders of 
their superiors which tiny dare not disobey, to Lord Haldane 
it appeared to furnish a reason why all officers commanding 
troops called upon to cpiell a not should be particularly 
circumspect to see that the orders they deliver do not exceed 
the law. 

15. The immunity of military persons executing sentences 
or orders passed by courts martial or other militaiy autho- 
rities does not appear under English law to s.tand on any 
different footing from that of ministerial officers, which I have 
considered in a previous lecture (b). 8ec. 170 of the English 
Army Act as amended by sea 1 of the Public Authorities Pro- 
tection Act of 1893 confers on military officers the same proce- 
dural advantages which the latter Act has confeired on civil 
officers. 

16. The English Army Act applies to European officers and 
soldiers serving in India in the same manner as to the rest of 
the British army. But the Indian soldiers in the Indian army 
are governed by the Indian Army Act VIII of 3911 and rules 
framed by the Governor General in Council thereunder. In 
its broad outlines, the Indian Act follows the English, and does 
not for my present purpose require independent consideration. 
It will be useful however to draw attention to some provisions 


, (a) See kis sfeatemeat before the, Seleefc O^mmittee on the ]^|iloynientbf 
in Oases of Disturbance, quotel^ia 'the Wi^r Haouil'of Mili- 
tary iww, p. 227* ^ ' I' ' ' 

Ib) See • 
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of f.ho Indian Art and to certain privileges conferred on military 
persona by that Act and other statutes of the Indian legis- 
lature. 


Military 17. Sec. Ill of the Indian Act expressly piovides that no 

India. president or member ot a court martiah no judge or advocate 

or superintending ofheer, no party to any proceeding before 
a court martial or his legal practitioner or agent and no witness 
acting in obedience to a summons to attend a court martial 
shall, while proceeding to, attending on or returning from a 
court martial, be liable to arrest under civil or revenue process. 
Expre.ss provision to this effect is made in the English Act in 
re.spect of witnesses only (sec. 121), but the protection expressly 
given by the Indian Act to persons other than witnesses is 
available in England under the general law. No person sub- 
ject to the Indian Act is liable to be arrested for debt under 
any process issued by or by the authority of any civil or revenue 
officer (sec. 119). Neither the arms, clothes, equipments, 
accoutrements or necessaries of any person subject to the Act 
nor any animal used by him for the discharge of his duty can 
be seized, nor can his pay or allowance be attached by the 
direction of any such court or officer (sec, 120). An Indian 
soldier can secure priority of hearing by courts of cases in 
which he is concerned whether as plaintiff or defendant. Under 
various Acts of Parliament and statutes of the Indian and local 
legislatures, military persons in India are entitled to the 
following privileges:— 


(1) By sec. 139 of the English Army Act, the pay of an 
officer or soldier of the regular forces (including the Indian 
army) is protected from deduefeion, other than those authorised 
by Act of Parliament, Eoyal warrant, or Act of the Governor 
General in Council. , , , 


(2) AE ^bvernmfebt pehsiqns (inclading military pensions) 
are prptebted froth htthditaeot in eteCution of decrees of dril 
‘W* of th# Civil Proceedure Code 

Pensions Aet of 1871.' , *, / 

ketteUy^ serving 'in' ,a'''wilitwy 
;iS( a |)art| to a-suit and cannot ’ 
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(4) A power of attorney to institute or defend a suit 
when executed by an officer, warrant officer, iion-commissioiied 
officer or private is exempted from fees under the Court Fees 
Act (sec. 19 of Act "VII of 1870). 

(5) Receipts for pay or allowance of non-commissioned 
officers or soldiers when serving in such capacity need not bo 
stamped (Stamp Act, II of 1899, Sch. I) 

(6) Certain exemptions from payment of Tolls when on 
duty [ Indian Tolls (Army) Act II of 1901, sec. 3 ] 

(7) Exemptions from restrictions as to possession of arms 
and ammunitions under the Arms Act and Rules (a). 

18. There is nothing in the Indian Army Act to indicate Relation of 
the relation in which, in the contemplation of the Indian mmtary 
legislature^ the military courts stand towards the civil 
tribunals in India. Can any of the Chartered High Courts^ defined, 
for instance, issue a writ of prohibition or a writ of certiorari 

upon a court martial in India in circumstances in which 
similar writs would issue against an inferior civil court ^ The 
question, by no means an academical one, has not yet arisen. 

But supposing such a case does arise^ arguments for and 
against the issue of such writs, as also of writs of habeas corpus, 
will easily occur to any one. Considering however that the 
possibility of such a case arising must be remote, I refrain from 
discussing the subject with a view to formulating definite con- 
clusions on the point. 

19, We have seen how narrow under English law is the Exclusive 
exclusive jurisdiction of military courts and how even that 
j'urisdiction is not altogether free from interference by the 

civil courts and how military persons at the same time that more com- 
they are subjected to the special jurisdiction of military courts 
are yet not absolutely free from the jurisdiction of civil courts. 

(a) Inidan Army Manual, 1911, pp. 88-89. Persons in His Majesty^s 
army (except Wlien by the law in force for the time being they are specially 
made liable to serve as jurors or assessors)! are under sec. 320 of the Criminal 
Procedure Code, along with several classes of civil officers (e g police officers, 
persons engaged in the preventive service of the customs departments, persons 
employed in the post office and telegraph departments* salaned judges, com* 
missionerS and collectors of revenue or customs and persons engaged in' the 
collectiott of revenue whom the collector 'exempts, from serving on ju^es and 
■' officers in' civil employ superior in ttwlt -'to a' magistrate) "are 'ttempt 

, :trdm liability to serve » jurors or ' ' " - . , , Vs - ‘ ► 

'.64 
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In most European countries outside England, however, all per- 
sons belonging to the military class, even in times of peace, are 
ill general judged exclusively by military law administered by 
military courts. In other words, in those countries a soldier 
is a soldier, and not a soldier and a citizen as well. In 
several European countries, however, in recent times, distinct 
approaches have been made towards English conditions. 

20. In 1908, Franco took steps to abolish courts martial 
in time of peace, all common law offences being made triable 
by the ordinary courts, breaches of military discipline such 
as rebellion, insubordination, desertion and the like being 
tried by mixed courts composed of civil aud military magis- 
trates. Soldiers not in active service, says a recent Swedish 
report, should be answerable for infracfions of common law 
under the jurisdiction of the civil courts, whilst all infractions 
of military order or discipline committed by soldiers whether on 
active service or not .should be judged by military courts. All 
modern governments are agreed that military courts alone 
mu.st judge all offences, even offences at common law, com- 
mitted by soldiers forming part of an army on campaign. 
The difference arises m regard to offences committed m times 
of peace. Sweden, Great Britain, France, Italy and the United 
States of America, as a general rule, place offences against the 
common law in time of peace under the jurisdiction of the 
civil courts. In the United States offences against good order, 
in great Britain personal offences such as drunkenness, are 
judged by courts martial. In most other States the general 
rule is that soldiers even in time of peace, if on actual service, 
are judged by courts martial. Xu the case of complicity 
between a soldier and a civilian, sometimes one is judged by a 
maitary and the other by a civil court (e. g. . in Germany, 
Switzerland and Spain), sometimes both by a military court 
(Belgium, Italy, Servia, Boumania, and Greeccl, sometimes 
it depends oh the nature bfthe crime (e-g. in the United 
Stated the Uirited Kingdota, Finland, Holland and Fortugal), 
■■A'«i*e4;#ihttoi4ittd^,^hhl'Jn/Korway 



LECTURE XX 

OF LOCAL AND OTHER PUBLIC 
CORPORATIONS ^a). 


1. Corporations furnish an alluring subject of study to 
scholars of varied tastes. Does a corporation stand for a real 
or a fictitious entity ? And if for a real entity, does it import 
personality ’ Is there a “'group mind” of which the corjioratioii 
IS the body, or is the attribution to it of personality a legal 
fiction 1 Those are some of the questions suggested by coipora- 
tions which specially attract enquirers of a philosophical turn 
of mind. The progress of the corporate idea through the ages 
iuterests scholars of another type. Lastly there are “matter 
of fact” men who would deny that a corporation has either a 
body or a soul, or that its history or philosophy can have any 
scientific interest, seeing that a corporation is a purely human 
invention contrived to serve certain veiy practical objects 
which experience has shown can be best secured by it. 

2. That the corporate idea has its root in both history and 
human psychology is beyond question. If at the present day, 
in our severer moods, we appear disposed to regard the per- 
sonification of objects as the peculiar failing of savage men, or 
the special privilege of poets, it is also true that not even the 
most hard-headed of practical men among us can, in unguarded 
moments, avoid speaking of “institutions” as persons. Whether 
this is an unconscious recognition of a “group mind” permeat- 
ing and lying behind the individuals of the group who cons- 
titute the body corporate is an enquiry into which I dare not 
enter. I just note the fact that we simply cannot help 
personifying institutions. 


3. Looking again at the matter historically we are assured 
on unimpeachable authority (b) that in certain ancient human 
groups (and the people whose admirnstrative systems we are 


(a) Special alt^tion has giT^ in. leotniine to i]cittiiicipali|i«i' 
(amwigst public corporatos) buth bwausc toy are typical of to ate 

Iwcaw© to otors grew up as mpfb or less jfitpe^eefe Itaita^oas of to WJf#- 
toiQiis of cotomes. ' 
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btiid}irjg die descendants of one of or other of these), society 
was coniiiosed of families and not individuals, and that the 
only legal lelations which were possible in those societies were 
those entered into by one family regarded as a corporate entity 
with another similar body corporate. It follows, therefore, that 
if by a ^degal person” is meant one who may be the subject of 
rights and duties ^a), the only ‘‘persons” known to law in those 
societies were family corporations and not the individual 
members thereof. These when they did begin to have rights 
of their own did so by way oE exception, so that the lawyers of 
this era of transition, if they gave any thought to the matter, 
must have for a long time viewed the son or the slave when 
he came to claim his peeuhiim as a legal anomaly— in fact as 
an ahnormal artificial person. The individual did not become 
a subject of rights and duties until he had fully established 
his right to own property and make contracts in his own 
person. He did not, in other words, become a legal person 
until \e had succeeded in destroying the corporate personality 
within which he was cradled and nurtured, 

4, Leaving behind what may be termed the pre-history of 
law, and indeed long after the reversal of ideas by which 
individuals came to be regarded as natural ’’ and bodies cor- 
porate as “ abnormal ” persons, I do not find that Boman 
law ever regarded corpomtions as mere creatures of the State, 
The juristic personality of bodies corporate appears to have 
been recognised from the same natural necessity which 
compelled the recognition of the legal personality of the 
slave (b). 

I have, in a previous lecture (c), described the natural 
antagonism m the Middle Ages of the communes to the 


(a) Holland, Jurisprudence, 0b. Till. 

'(h] corporate body always drew its existence directly froto tlic act 
of tli0 executive government or the tegi^atnre, tliougli when tbe purpo^ 
ol ft eorpowite body ^ was not iftmong thxm el«ed m or among tbose 
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feudal order and the pioccss by which, m feudal times, the 
recogriition of the corporate character oF the towms and cities 
was in general forced upon the seigniors and the Kings (a)* 
But the towms themselves had to submit to being partially 
feudalised in Older to find for themsehes a place in the preval- 
ent feudal scheme of society. The recognition of their rjuasi* 
independcnt corporate character could only take the shape of 
grants from the Ciown, As each charter was the le&ult of indivi- 
dual bargaining between the town and the Lord, the charters 
followed no general plan and Medieval town charters thus 
presented the widest variety in their contents From this 
to the affirmation that corporations are mere creatures of the 
State^ that they have the capacity for rights and duties only 
by Royal sufferance, that^ in other words, they are artificial 
persons — was not a long step. The idea that corporations 
could be called into existence only by a definite act of the 
State did not, according to Dr. Eashdall (b); gam ground in 
England till apparently the 15th century, but it appears to 
have been firmly established in the 16th. But even after this, 
the common law of England continued to bear traces of the true 
origin of local as of other corporations in the rules (i) that 
once accepted a charter is irrevocable by the Crown, and 
could only be extinguished by surrender or by some misconduct 
which would involve its forfeiture after a judicial proceeding (c); 
and (ii) that the Crown has, apart from statutory authorisation. 
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(a) These were not the only corporations they were forced to recognise. 
There are in England to this day certain corporations which must have come 
into existence independently of any grant from the Crown. To fit them into 
the current legal theory that all corporations are creatures of the State, the 
Englsh courts have resorted to the transparent fiction of a lost grant. The 
natural attitude of tlie towns towards the feudal order in the early Middle 
Ages 18 well expressed in a German couplet which Mr. William Harbufct 
Dawson translates thus : — 

mau^s lord and no man’s wight 
That is the free-bom burgheFs rigllFL 

—Dawson, Municipal Life and Government in 
Germany, p. 3. 

(b) H. Kashdall, '®The fJniversities and the Legislature” m 29 L. Q. B* 

pv 7fi p. 79, Me. Ereund is df a similar Opinion, Tofioe Power, p. Adlet* 
Law of Corporations, pp. i , . ' 

ti'/ ‘In)'., These are '/mim 'mA mmrmiiP;, ns, ito' which if afcbuify, 
'Laws of Engird;, VoL XV **Orowii ‘ A* ’ 
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no power to grant chaiters for a hmited period of time «a), Ifc 
was thus the English common law which helped to prcbcrve the 
individuality of English towns and boroughs and prevented 
their total absorption in the State (b). 

0. But no such check opposed the progress of centralisa- 
sation and absorption of local conimiinities on the Continent. 

At the close of the 13 th century^ the theory was established 
(in France) that the King alone had the right to create com- 
niimes or consular to\vns, as he had the right to abolish them 
as a form of punishment or as an act of grace^ as for example 
when they were bankrupt and unable to support municipal 
expenses.’' The system of administrative tutelage reached its 
zenith 111 the 17 th century with the extension of the power of 
the Intendants. ‘^A stone could not be removed or the expense 
of a sou incuried without the consent of this officer (c). 
In addition to the systematic abolition of privileges, the 
State intervention showed itself in municipal elections, in the 
management of finances, in the administration of public affairs 
and finally in the complete abolition of municipal justice. The 
very offices of mayor and aldermen became hereditary and 
purchaseable. Forms and ceremonies only survived, and if 
people still clung fondly to these as to realities, it was nob the 
interest of monarchy to destroy this vain shadow (d). 

7 . “The communal history of other countries b says 
Brissaud, (e) “is nearly the same as that of France'b The story 
is repeated in Flanders, the Low Countries, Germany and Italy, 
While everywhere else, municipal franchises disappeared 
leaving no traces behind, the communes of England gave 
her a Second ChainbeF\ 


{a) ^ fi. 'A Suiith, p* 
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8® Tlie process completed itself m Germany between tlie 
loth and the end of the 18 th centuries. SStep by step the 
governing power was wrested entirely from the hands of the 
citizens and the delegated councils and w^as exercised down 
to the minutest details by the central authority in the name 
of the ruler” (a). By the middle of the IStli century urban 
autonomy had virLuallj ceased to exist in most of the Ge’unan 
territories. ^^If the local authorities were allowed to continue, 
they were deprived of pow’-er, were reduced to a condition of 
absolute subordination and were tieated simply as commiiteos 
for executing the oiders of the sovereigos’* (bj. 

9 * The complete subjugation of the communes to the 
h^tate 111 England was not effected by the Orowm but by Parlia- 
ment* The common law could stand between the King and 
the communes^ but not between the communes and Parliament. 
No corporate charter, whether granted by the Crown or by 
Parliament, is irrevocable by Parliament. Pailiament is free to 
grant charters for a limited pcwiod and in fact has authorised 
the Crown by statute to grant such charters (c). Corporations 
have thus come to be in very truth creatures of the State, now 
represented by an omnipotent Parliament, No conceiveable 
theory of natural law could intervene to save for them the irre- 
ducible minimum of rights and privileges (d). Nobody could 
question the power of Parliament to grant or withhold charters 
or to grant them upon any term it pleased or for that matter" 
to extinguish charters already granted. This lowering of the 
status of corporations in the eye of law is reflected in the canon 
of construction developed by the courts of law, according to 
which while a corporation created by common law charter can 
do every thing the charter does not forbid, a corporation 
created by statute can do only what the statute expressly or 


(a) Bawsoa, Municipal Life md Oovemment in Gertnwy, pp, 6^7, 

(b) / ' ' ' ' ' ' / 

( 0 ) Statute 7, Will. IV wid 1 Viet, o. 7®. » , 

(d) Maine has described the ‘toeBcrtit vAeij tite 
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impliedly permits (a). Municipal aad other local corporations 
ill England to-day are statutory bodies^ and tlieii powers should 
apparently bo subject to the same rule of strict construction (b), 

10. In the United States of America^ befoie the revolution 
of 1770 town charters wmre issued by the Clovernors^ and not by 
the colonial legislatures, apparently upon the request of burges- 
ses or inhabitants and the charters were sometimes submitted 
to the latter for their acceptance before being put into opera- 
tion, Under the regime of Royal charters, the American muni- 
cipalities thus enjoyed almost entire freedom from legislative 
interference. But after the revolution municipal charters were 
granted, not by the Governor alone^, but by the State legislature. 
In other words, the city charter became a statute which might 
be amended or repealed like any other statute, '^This/' says 
Professor Mimro, involved a radical change m the relation 
existing between the municipality and the State/^ “ Under 
the new dispensation they were completely under the domina- 
tion of the State legislature (c). 


(a) W&uhch The Jtivei' Dee Co f 36 Ch. D, 674, 685 (1883); 
AMwfj etc, CiKY. Ibche, L. E 7 H. L. 653, 694 ( 1875). 

(b) Brice, Doctrine of Ultra Vues, 3rd Edn., pp« Gontm Adler, 

Law of Corporations, jip. 125-126. The last mentioned author thinks that the 
statutory powers of public corporations will, m the interest of the public, be 
more liberally construed than those of other corporations, Ihd, p. 28. The 
practice of the Courts however seems to confirm Bnoe’s rather than the con- 
trary opinion* Edward Jenks, in a paper which he submitted to the Eirst 
International Congress on the Administrative Sciences held at Brussels lU 
1010, stated i “The slightest att(^mpt to exercise a funotion which has not been 
actuallj conferred by Parliament would foe immediately suppressed by the 
ordinary courts of law, as may foe seen from the lamou s Omlmiim ean of 
the year 1000. It is true that m some of the oH municipal boroughs which 
h«l enjoyed privileges for hundrcrfls of years before the Acte of 1835 and 1882 
w#w pasml, there remain a few^ traditional powers^ which have never been 

by parliament, but the exercise o! these ancient powers is regarded 
with jeiiipu^y by the ordinary law mmrte i ami it may be observed 

that the 1 ^‘wer of granting new muuifdpal charters, accorded to the Drown 
hf the 'l»w' of wf, w dcecrlhed in the Abt itself as the power of extendihg to 
and the IhfeaMtante th«of fte profimOneof the. 
Miuaielpl A 'A» 3 r, by, the Cenlral^ Cloyerhi»«>| l|e 

» lo^’^thority'alt^ihw, p«^«p 

' 0' ''0' ■ ’ ' ' "" ' 

I " , 'i'll , ,'1 i'' ' ' ‘ '* 
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IL The eoiiception of the rolabions of the SLatc and the Reiaiiomof 
^ ^ . Sfeatc aiul 

manicipalities was thus at the end of the ISili and the begin- local corpoia- 

ing of the 19 tli ccntuiies essentially the saaie in every one of end outc 

the countries mentioned. The absoiuto legal subjection of 

^ ^ 111 Europe 

tlio local corporations to the State has remained up to the ami AmcncT-* 
present day uniiiodified in theory. The character and amount 
of personality possessed by local corporations m each of these 
countries arc absolutely determined by the State in each of GeneraU 
them. It IS only in the method of such deteniuiiauon that the 
several countries mentioned now ditfer. It is administrative 
on the Continent of Europe, legislative in England and 
Ainoiica. The ditfcronce in method^ it will bo piesenbly 
shown^ leads to important ditforences in the working of the 
municipalities. 

12. Broadly speaking, m England and America where the (u) Special. 

powers of local corporations are determined by statute, the AmmcaT^ 

freedom of the local bodies is restricted within express limits, 

but within these limits^ they have considerable powers of self- 

determination, Indeed, the only real check upon their action, 

not merely in cases of abuse but even when they exceed their 

powers, IS that which comes from the processes of courts of law. 

There has been until recently in England and there is still m Local Oor- 

America hardly any administrative interfeience with the jieenlleTof 

action of local authoiities, and the State has interfered, if at all, the legisla- 
ture, not 

through legislation. The English and American local corpora- agents ot the 
tions are really not so much agents as licensees of the sovereign 
legislature free to act wuthm the terms of their license 
but responsible to all persons affected for every breach of 
the law (a), 

,13. On the Pontinent, on the other hand, the local corpora- On the Oonti- 
tions which, as shown above, had come to be regarded as mere of the 
agents of th©, executive government for local government Oovernmnt. 
purposes, have never ceased to be so regarded. The question 

Bpmldmg V. Zowdl, PIchering (Mms) 71 ; DElon, Law of Cor^ioraMOtii, 

VoL I, fp, 4:52-AI>S, Bmd hew,* how,eWj (e) top* SlO 

' 4a), English law 'shows ilself shore' _ fehap the Awerlewh* ^ 

gwdirtg loc^ oorporat^oiw iws ngWts of 0 i:Wn"f 0 r 

In Ataenea, in oertain nd ' ■ 

Sm Mnnro, I'of,. , 

, '(^inpiratiTe ' 

V ' ' m\\ 
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of ]iMhifi]ia! Kforiii t.ho /’ontjofinf] of Europe lias never 
toll, \Uiat po^^ers o£ possible uuK-hief tlio legislature may 
safely giaiii to tlie loeai e(»i|joratioiis without possibility o£ 
‘^Prions abuse but wliau powers of aduiinisiratioii the executive 
goveroiiient may wiiblj ontiust to the looal corporations wuthout 
injur} to the general iiitciests of the ooinmunity and under 
what safeguards. Tf^ put the matter in another way, to the 
English rmliainenb the local corporations (like the justices 
of the peace m the coimties before 188S) arc private persons 
to w’hmii rbo legislature had perforce to entrust ccitain local 
fiiBcdions the due performance of which could not be 
sati'^factorily secured without local assistance. The powers 
thus unwillingly given aie enumerated in some detail to 
prevent errors and abuse and are hedged round besides by 
htuire limitations. Having thus laid down beyond all pos- 
."•ibdity of mistake the lines upon *whicli these imjiressed 
accessoiies to the administration are to work, it deservedly 
feels that its own responsibility in the matter has, for th<‘ 
time being at leasts ceased, and that if the corporations are 
to be kept within the limits of law and up to the mark, 
there are the law courts to do it. Unless the complaints 
against any corporation or class of corporations become so 
insistent as to require legislative ro-adjustment, Parliament 
docs not ordinarily interfere. American legislatures, for reasons 
which have been alluded to in a previous lecturcj, do not 
however exhibit the laimz faire attitude of the English 
Parliament towards local corporations. As has been already 
stated, this power of interference has been so often abused in 
the States of the Union, that many have proceeded to impose 
constitutional limitations on its exercise (a). 

14 In Continental governments on the other hand, where 
, lodal corporations have been habitually used as the agents of 
the problem of municipal reform has never been 
cxmipllc^ted by any initial bias against delegation of large 
lipitTO to the localities* The dahger to^ be apprehended from 
l^rg# de%ati 0 m o! adminisWiifi. powore been , the W. 
thtte, heoaiiife of ihe admMstiutivo, e^bordin^^#n'\,:of dooal 
eorpomtIoM U Ihe oteoutiyb - the/ 
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If we o\e!iouk, we ruiHl, the one .'pa. inodjc eltort 
io ostablisli coiiiiiiiiiial independence iaad« by tbe Coiistitutiit 
Assembly m Fiance in I iHi}^ an atu mpt which dierl in it^ cradFj 
the fiiat r<ni Liav of iiiiimcipal refonn of Europe of modem 
times wa^ Stein s Mnmcipal Oidmancc of Prussia oi 180 S. 
This measure, it must be rcnxiembered^ was not a coiiccs.sion to 
a popular fh inandj for theic was none (a). “Tlie Geimaii 
people’, fea}s Mr. Dawson, ^Aad been so completely dragooned 
by their iniilLiplicity of petty aniuciats and so ihorouglilA had 
they lorrned that the hrst duly of the eitmm was to obey the 
ruling ])owx*r that they did not m fact know that they wanted 
any libeity. When, after the debacle at Jena^ [Napoleon 
approached tlieii towns, not only patrician^ and the populace 
but the very State ofTiciais and military otKccrs received him at 
the gates These e\enis produced on the mind ot tho greatest 
Piiissiaii statesman befoie Bismaik the firm conviction “that 
Prussia’s greatest misforLiinc was deprivation of liberty and 
that its only hope lay in its lestoiation'h The new Siatc^ as 
Stem GonGei\c(l it, waste rise^ if at all, on the ruins of the 
old, by the milted effoit of the wdiole nation, and the nation 
was to bo fitted for polifical duties and rights by being tiained 
in tho duties and rights of citizenship in the town and village, 
in tho district and province. The idea which underlay his 
plans was a large decentralisation of State authority which was 
to add weight and importance to civic life without organically 
weakening the central power. The municipality offered itself 
to Stein as the most i’avourabic field for cultivating tho desired 
civic spiiit (b)» 

16 . Stein’s first ordinance concentrated all authority in 
the town council to be elected on the principle of equal secret 
voting by the burgesses. The executive was not only to be 
elected by the council^, but was to be entirely subordinate to 
it. Tho questions entrusted to the local authorities comprised 


Tli<‘ nine 
t( on til cen- 
tury the fia 
ot muruoip.il 
reform lii 
Em ope. 
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Stem’s Muni- 
cipal Ordi- 
nance oi 1808 . 


(a) Br. Claiiswite points out that th© Hteratee of the time bo wlieh [ 
Stem*® Ordmanoe fell no indications that there was ^ ' 

active desire on ihe part of the Citizens of onr towns for a more ciWfta 
in the inan%einent of their affairs, and hp to 

effect hm heed prodaced from the archives (ff '' 

reform,’* Banrson 
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linance, taKation and loans, the care of the poor, of schools, 
and of pnhlic health and the right to acquiio and hold real 
estate, but all judicial juiisdiction was withheld from them. 
Police fanction, which Stem wanted to confer on the local 
authorities, was on the objection of Stein’s colleague Schon 
given to the municipal executive. That the power of the 
central executive should not be unduly depleted, and “lest (in 
the towns) a iminber ofi small republics should be created”, a 
general right of “supervision” was retained by the Central 
Ooverutiiont. It was required that the appointments of 
“magistiates ’ or aldermen should be confirmed by the provin- 
cial authorities, whilst the chief mayors of the large towns 
were to be nominated by the Crown from lists presented by 
the towns (a). 

17. The Municipal Ordinance of 1808 performed its benifi- 
ments. cent work till 1831, w'hen the hand of reaction again fell 

heavily on the towns. The Ordinance of March 1831 made the 
executive virtually independent of the council and indeed 
the predominant partner in the work of administration (h). 
The municipal council was in effect made bicameral with the 
right necessarily following in the Government of interfering 
betivoen the two bodies in cases of conflict. The State claimed 
the right to appoint a commissary in the event of delay in 
appointing an officer needing its approval and also to dissolve 
any town council which ‘-continually neglected its duty or fell 
into disorder or partisanship”. The franchise was raised, and 
amongst other changes came one which became a permanent, 
and on the whole, a beneficent feature of German municipal 
organisation, viz: that requiring salaried members of the 
executive to be employed for 12 years and unsalaried members 
for 6 years, with option to extend the term of any of the 
appointments to a life tenure. An Ordinance of 1853 abolished 
Vein's principle of equal and secret voting and replaced it by 
the three class system, and the representative body wss still 
further subordinated to the executive (e). 



(a) liaWSOTi, MtwWpal tHe awl <3<iiveni»eo4 io ip» 


(U)' »' lateMaBWpal 0«%aneeof 

'itJtet It'ia .Aa'fcl-f ol'tfte «a«i«aave to 
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18. These later OrcHiianceb Iia^-e affected the orgamsatiou 
but not the poweis u£ the local corporations. By the 
tutions” of the towns of Prussia, the local aiithoiities aie 
charged with the general administration of communal affaiis 
so that whatever became at any time a ‘‘communal affair ” 
fell vpso facto within the sphere of the municipal government. 
Questions of competence and disputes between communes and 
the supervisory authority are determined by adnimrstiative 
courts, with jurisdiction over all matteis of local government. 
The Prussian Supreme Administrative Court’s interpretation of 
the competence of municipalities appears quite clearly from the 
following decisions of that court, A decision of March 10, 1886, 
says : “No Prussian law sets definite limits to the activity of 
communes as such. The communes have a general right to 
promote the moral and economic interests of their members 
in so far as special laws may not prescribe definite exceptions. 
In the absence of such laws the boundary between the province 
of the communes and that of the State as the higher common- 
wealth IS determined solely by local considerations, i. e. by the 
consideration that communal duties shall be of a local character. 
Whatever communes may do within their own province and with 
their own resources for the advancement of those interests, unless 
it is on principle forbidden, may be regarded as a communal 
affair,” A decision of September 21, 1886, lays down . “The 
urban commune using its own resources may claim as falling 
within its sphere everything that promotes the welfare of the 
whole community and the material interests and intellectual 
advancement of the individual members. It can of its own 
accord establish any institutions and arrangements for the pub- 
lic good which serve this end. It has the general right to 
promote the moral and economic interests of the members and 
to use the resources available for the purpose, though always 
(and herein is the limit the transgression of which would consti- 

amongst tlie rnimg body in Prussia during morn than a oentnry after 1808. 
regard it as important, be wrote to hm colleague and ffttoro' suceessOr H^den- 
burg, break the letters by^wbleb'tto obstructs al bumto 

movement, to deitroj too spirit of ,awi©o and ^ff-mterest and 'the 

attactomt to meobanioal forms wMoh domtotest this lorm of goverom^ti. !I!ba 
nation, must be, enabled ' to #wn adStea attf to fro*' 

tton of in wMoh-Mi 
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tutu an Hifiaeliun of the rubjoel to the condition that it and 
ith organs rcfttrici ihemsclves Lu the caio and rc^preseiikiLioii of 
local interests (a). 


Locjil aialio- 
iitws in 
Fiiimi lia\e 
.illpm\eia not 
i xpressly 
withhelii 
fiom them hy 
law in local 
matters* 


19. Such an inierproiation ol the powers of I lie local antlio-™ 
nties obviously icduccs to the minimum the fear winch 
perpetually haunts English and Aiiierican niiinicipalitie& that 
any new departure they may choose to make in municipal 
Service ma}L aftei all the trouhle and expense thrown on it^ be 
nullified by coiuts of law pionouncmg it to be ultra vir^s of 
the municipality. The inh^rpretatioip shortly stated, means 
that vhereas under English and American law a local corpora- 
tion may not be presumed to have any powers unless the same 
aie evpicssly or by necessary implication conferred on it, the 
local corporations in Germany arc presumed to ha\ e e\ cry power 
concerning communal affairs which has not been expressly with- 
held from them. It follows from this that local corporations 
in Prussia have no occasion to go up to the legislature with 
costly petitions for special powers. They have, subject to ad- 
ministrative supervision and sanction, all possible powers 
concerning local offairs. 


Municipal 20. In France, the Constituent Assembly of 17S9 sought to 

rciorm ** ^ 

in Prance. rehabilitate communal hfo by establishing a bicameral fjfcrtn of 
municipal goYemmont, consisting of (1) a eorpn mimicipal 
composed only of the Mayor and several execiitivo otlicers all of 
wtBmiwies ■whom ’Were to be elected ; and ( 2,1 a body of notables elected 
exorcise of deliberative functions, twice as many in 
^mbiyin immbor as tho corps mimicipal. The two bodies together 
; formed the Council General of the commune, the Mayor and 

. , his execativc associates being in charge of the active work of 

, , the administration. The scheme went the way of most of the 
r ; I reforms of the Revolution, and in 18^, Najioiooa made the 
Mayor, his executive associates and the councillors all appoiofetve 
, j , ■> .'j I , functionaries. A law oi 1831 allowed a list of municipal voters 
.possessing a modest property qualification to choose tho mem- 
bers of fclie pinnicspal , council, whilst the still more liberal law 
of 1846 gate the eouaci! power to appoint ofificials from their 
own «ettil»e3?ilrip except in towns of greater population where 
w«r«i,!eft'to"he nlade 1^ gotfnmtoftht/rpai- pertona 

1* !' ' ' 1 1 ' ' ' , ' \ ’ *1 ' 1* /' ' ' 1 > / ' 1' >1 ' '/‘j , 'V ' ' ‘ ' i'. ‘ ^ ' 
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d(*.signatecl hy T.hi> roiinciL The prnvei- to appoint ottlccrs 
was however again taken away from thn mnmeipalitios by tho 
Second Einpiieand municipal government paitially ccntialised. 
The Third Eopnblir at first hesitated to introduce any radical 
reforms m the organisation of thi* municipalities. But whilst 
It retained the powers exercised dm mg the Imperial logime, 
the spiiit in which these pow ews were exeiciscd showed a studied 
legard for the wishes of the localities. An Act of 1884 , finally 
made a clean swi ep of the old system and recreated the present 
day Fiench municipalities and rnial communes. The council- 
lors are now elected by nniversal manhood suffrage and in turn 
elect the Major and his adjuncts from among.st themselves. 
According to established habit, tho Mayor appoints all municipal 
officials and he and lus adjuncts carry on the executive busines.s 
of the commune and not the commnno through them. More 
fiom habit than from necessity, tho communal council letams its 
old advisory function.®, and thu.s the bicameral character of the 
ninnicipal organisation is substantially preseived. 

21. The Government still retains the power to suspend the 
Mayor who besides being ihe executive head of the munici- 
pality is also tho agent of the Government, and by a decree of 
tho President may .suspend and oven dissolve the entire muni- 
cipal council, but in that case an election must at once be held 
to choosG a new council to which the dismissed councillors are 
re-eligible. It is chiefly in his capacity as an agent of the 
General Government charged with the local execution of national 
laws that the Mayor is under the surveillance of the Prefect. 
But over and above this a large part of the important municipal' 
work of the council and the Mayor ref|uires for full validity the 
assent of the higher authorities (a). 

22. The only other local corporations that need considera- 
tion for purpo.ses of comparison in the present context are the 
communes of the Nethorland countries of Holland and Belgium 
Of these, it has been affirmed that "each in itself is a miniature 
free state”. They are very much less subject to administrative 

tuiielagc on the part of the centraHuthorities than the touw- 
ci^lities and communes of Franod and Germany and therefore 
enjoy a larger measure of local autiofforay in practice (b). : 

'(k) ' Albert, Slaw, 
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23# J hav'e m a picvions locfcnro traced the changes 
etlcciud m the municipal system of England in the nineteenth 
century (a). The features of the present municipal law 
of England which are of the greatest impoi lance in the present 
context are (!) that any local area which satisfies the lequire- 
monts of a gcmeral statute may demand recognition as of 
right as a municipal corporation 5 and ( 2 ) that some measures 
of supervision and contiol have now been vested by statute 
in the Cential Government, As to the character of the super- 
vision and conti'ol exercised m pursuance of these powers, it 
has been asserted that these powers, amply sufiicient as they 
appear on paper, are sysiematically flouted by the local autho- 
rities, with whom the right to govern themselves in just what 
manner they choose has become traditional. Practically the 
only power the central authority does feel up to exercising is 
by an occasional application to the law courts for a writ of 
mandamus in cases of patent neglect. Where there is merely 
inefficiency, it can do nothing except hold inquiries, pillory 
the public authorities by publishing the reports of its inspec- 
tors and finally rely on the public opinion of the electorate to 
supply the desired stimulus” (b). But whilst coercive powers 
conferred by statute have thus signally failed, the Central 
Government in England has luckily stumbled upon a device 
which has enabled it in increasing measures to exercise the right 
degree of national supervision and control without offending 
the susceptibilities of local autonomy and without losing the 


oowio to be worshipped as a fetish in Belgium to the point of becoming a menace 
to individual liberty. This aspect of the matter will be presently considered# 
Harris, Problems of Boeal Government^ pp. 9S-99, 

(a) Surpra Bcctee YII, paras. 13 el. mj, and liCcture VIII, paras. 11 mff 

(b) In the Mmotity Bepflfrt 0 ! thU last Poor Baw Commission, the point is 
lorcibly mntded thus : *®Mandatory msfcmcfcions from a Government office 

Whitehall only by cumbrous legal processes and they have 
proved In practice to give the Government httlo real pow:er over , recalcitrant 
lOC^bodJet.' It In vain that Parliament endows tlm Local Government 
'■Bo«ard' *wlth ample statutory power»---on paper--to compel tyhoii-smitlen 
lilHcBoddlin^on to provide toll with a p^per dr»ma^ syateiki Wa%r 
anpply* Little Ped<IUng1ioa Satly re!n«a or stnbbwrnlf ^ ^‘do 

The Lowd Governments for all its |Ap«r powers ef coercing Feddlln^bm 
by mmMmm or by Ind^peadetfti action 

impoleat ^ little rbl^a' ' 
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vcrj roa] afl.^Mni/ic,03 ol locnl inihati'-o nn.l ii)ea! fieaduin t,o 
oxpGrnni'nt. Thn consist-^ la tho otfui’ bv iho Oontral 
Gu\eniint.‘nt fu local bodice oF fmanciid nd for tho mam- 
tcnaneo of ^porilicd sorucu^ lo an ofdcient condition, 
pueh aid beia;^ li.ib'e to i,MlhdrTi\ d npou the failiuo oF 
the local onihoritio'3 to sitisfv' the Ounlra^ Gotcrniiienii 
tlirongh its anditor.s and inspcctfaG th il the lo^purod level 
of ellk'icnc}' n in mg iiniinamcfl. 'bhns it is that, m the 
wonls of M'. Sidney Wobl), ‘The Jdaiioii,;! Government, 
in the eonise of the pa^t three piurtcis oi a centnrVj 
haa snecessivcly ‘‘ bonght 'the ii'dris of inspection, audit, 
snjM^rvi.sion, niitiatue, eiitieism and control in respect of 
one local seivioe after another, and o£ ono Lind of local 
goveimng body after another, by tbi giant in aid of the local 
finances, and therefore of the local ralopayeis, of annual sub- 
ventions from the national tivcheipier”. Mr. Wobh has no 
doubt whatever that this system of financial control is superior 
to the Continental sysocui which divides tho entire range of 
municipal services into “ obligatory ” and “ optional ” sei vices, 
the former of which the municipalities may be compelled to 
perform before any of tho “ optional services by the local 
representatives of tho central authority (a) 

24. The organisation of local corporations in England is 
unicameral, and it is tho municipal council which gov^erns 
through its paid permanent officials. An English borough is 
an authoiity of enumerated powers, but within the powers 
granted to it, it is autonomous and free ordinarily from inter- 
ference by the Central Goveinment ; and legislative inter- 
ference with their constitution has never boon such as to give 
grounds for complaint (b), Tho narrowly set bounds within 
which it can exercise its delegated powers no doubt hampers 
it in its work of local service, and if in this matter it has been 
outdistanced by German municipalities, this must be largely 
due to those restrictions. But the organisation itself is 
thoroughly sound and capable of development on quite healthy 
lines fro© from the danger of that bureaucratic domination 
which IS still the bane of public and private life in Germany. 

(a) drioe, National and Local Haaoce, p; is. See pa^a Ss,; ' ' 

_(b| Alterations ih mimioipaJ constitet&w! oan he obtained, in 
Aainly by the procedure of IhaVatfe Sill fcgfetetibft, which tit Ub foa- 

is judicial and'feavos no room to b# Ibg-iollihg*, - ' 'f , 
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i.l. fn Araciica, ns lias been indicated before, tbo power 
of tlie Ie;iislatari- under the law to do what it pleases with 
the constitution of the municipalities has led to grave abuses, 
and the ronstitutions of so\eral States have sought to check it 
by prohibiting the grant of special charters by the legis- 
lature. But the evils of forcing all municipalities to adojit the 
same general plan of org.rnisation, irrespective of local differ- 
ences, arc so great (a) that the movement in favour of such 
limitation has gn on place to another which prohibits changes 
in mumcipal constitutions otherwise than with the consent 
of the citizens concerned. Home rule charters ”, as these 
are popuhitly styled, whilst they avoid one kind of danger 
however incur another. A municipality can hardly be per- 
mitted to be a law unto itself without injury to the general 
interests of the community. A recognition of this fact has 
forced courts m “home rule charter” States to decide that 
municipal charter provisions cannot supersede the general State 
laws relating to police administration, election machinery, the 
administration of justice, the school system or any matters 
which are of more than purely local concern— the upshot of 
those rulings being to throw upon the courts, rather than 
upon the legislature, the determination of the question as to 
how far municipal autonomy may be infiinged in tbo general 
interest (b). 

26, Professor Mnnro i.s strongly of opinion that the special 
charter system, generally prevalent in America, with its heavy 
burden upon the time and temper of legislatures, and its pre- 
mium on lobbying and log-rolling should be abandoned. Of the 
two alternatives to this method, (,1) legislation by general 
charters and (2j the adoption of the Continental principle of 
full local autonomy subject to such reservations as the State 
may properly make in the interest of its own administrative 

Ca) la England where local bodit*s are organised by general statutes, the 
aecewary varistjons m detail are obtamabic by Private Bill legislation, 
the character of which I have previoiisiy explained. See nvjira Lecture Til* 

paJrft. 30. 

(b) Willftta MwBro, TIio GoveriaiBeiit of Americiya Cities, Ch. Vll, 

fhe dtuatiw prWoced by home rote charters in America approximates that 
on the Cbatineftt of Iterope whore the boundary betwwr tht'powew of the 
©Mraral Locai SomBaents Is detenniued |adi(*illy by aditeiuiiitrotlve ' 
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efficiency, lie rejects the former as it only mitigates but does not 
eliminate the evil Theic is much force m his conteiitiun that 
legislative control of city affairs must as a rule be ainateiirisli 
and the interests of the cities themselves must suffer from the 
want of local knowledge on the part of the legislators (a). The 
American city, he complains^ has in fact ceased to be what it 
once was^ an organ for the satisfaction of local needs and has be- 
come a cog 111 the machinery whereby the State carries out iis 
functions of government, (me result of the defective oiganis- 
ation of the municipalities has been that some very impoitaiit 
departments of what was once local service, e g. that of the 
policCj, are being taken out of the hands of municipalities and 
placed under the direct administrative control of the State. 
The only remedy according to him is to replace legislative inter- 
ference by administrative supervision, such as one finds in Con- 
tinental Europe and which, he points ouC has made some head- 
way even in England. sharp distmction’l he however goes 
on to add, ‘^ought to be made between State administrative 
supervision and direct State control of municipalities. The latter, 
specially when the city is forced to pay the bills, is never popu- 
lar and cannot be looked upon as affording a present solution of 
local problems.’’ (b) 

27 . Mr. Sidney Webb^ to whose instructive preface to Mr. 
Watson Grice’s comparative study of “National and Local Fin- 
ance” I have previously referred, brings out the contrast, in the 
relations of the local to the Central Government, between the 
system in force in England the United States and on the Conti- 
nent of Europe by characterising them respectively as the 
grant-in-aid system, the system of anarchy of local autonomy 
and the bureaucratic system, and (being an acknowledged 
authority on the subject) has no hesitation in affirming that 
the grant-in-aid method hits the happy mean between the ex- 
cessive central control which is represented by the Continental 
system and the absence of all such control represented in the 
American (c). But an English writer who has made a special 
study of German administration in all its beaimgs, Mr. William 


( 2 ) 

Local auto- 
nomy coupled 
with central 
admmtstra- 
ti\ e controL 


Mr. Sidney 
Webb's com- 
parison of the 
English, 
American and 
German sys- 
tems and 
preference for 
tbe first. 


(a) MuBTO, op. ni., p. 72, la England this e;TU is mitigated Ipr the 

effective hat prohibitively expensive,, Of Bill legisJatSon, ' , 

(b) Mnmro, op. cie., p. 76. ' • 

(c) tirioe, "Nhtloaal and Bocal S’itiiHWBj""!pKjfaee b, Mr. WobK 



ij-< TtEL , 


[Lec. XX. 


1 i«w of 3Iu 
iJaws'ji!, 


Ills f/niifrn i. 
fionoi Engh-h 
and Ooriiiaii 

govoiiimriit- 
Ml Table to 
til© latter# 


ior 


in 




. uli-gnmii 'tiGii m ilie 
' !•"!, aivl in liis 

GY'htiii^y 

FijclHii iucal cor- 


, ii 
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poralii 4 ii« 0x1 ilr. I foio^an ino hi 

28. piinuipJ 2 **>Tt‘n'^ oi Eogli-h "irbLiii aiitliorities/ 

he Sue ih nvtd fin p ^ nond slrlntC'. cu three kinds : 

'.a) the Afd-' hadu i 'oliich fiiey aio C' 'n-titnl.-d, p in the case of 
huroaydi-, ilifir Ciiaiter;- and local Ac.s and ihe Miiiiicijiai Cor- 
poratiuii Act of 18 n 2, and, in th * case cd iin incorporated towns^ 
tlio Luca) Covcrniai i)t Act of 1804 : (b) Act'*? assigning to them 
special adiiiinisirativc dunes, a^ in regard to public health 
(principally the Public ibsdtli AcC 1875) cdiicatioiij housings 
etc., and 'c) a serie'-^ of pd missive ui adoptive Acts relating 
liktnuse iospeciiic inatteis, e g, public libraiies, baths, iiou&iiig, 
etc*, which may be applmd at blieir option. Any pouxus wdiich 
towns wish to exercise bej’oiid timse .sanctmnefl b} laws of these 
kinds inusii be acquired on their own initiative and at their own 
cost, by Pri\uic x\cts (apidication fur which is subject to the 
assent of the ratepayers as ascertained by tow ids meeting or by 
general poll) applying only to the authorities seeking them, or 
as regards certain (jncstions, by Provisional Orders granted and 
by-laws sanctioned b\ government liepartmenO (i. e, the Local 
Government Luurd and the Board of Trade) after ciitpiiry and 
subject to Pnrliameiitary uppivaaL An English local authority 
can exercise no powers whatever without sanction so doriveci, 
in each case^ o£ a sfatutoiy oi (juasi-statiitory character* In 
contrast to this rigid sj^stem of rcgleinentation, we sfee the local 
authorities in Germany pobsessed of autonomy to an extent 
unknown in this eounlrw While our botcni|h and Urban 
couBciis can only exercise such powers as have ’ been delegated 
to or conferred upon them, Getmto town councils can do any- 
thing that seems necessary to the good goveriuiient of their 
aims and populations^ and acts and lnea^lIrcs only become 
rnltm^ when, they are expressly forbidden or are in conflict 
%^ilb,th0' genteal Jaw* Certain general duties and powers 
are' aligned' {08^ l|i0''<^uBoils by statute, bat probably the 
greater pait of fchO'Wbrlk demO by the German aninwipal bodies 
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itlioiifc k'liat i \ e i>i ^>cr diife 
Side santiiuii of anv Lairl. 
liiQ; Hies 


or\ M’ Tvithoiii oni« 

Si' co^b liictiuetl in obtaiii- 


iicai 


bj-lai^.s « iLeii Cujfeiring* powers 

coiies|joiicliri^ to Ihusi obiaiuud ly oiu’b/rMi of rciiliamtiii 

vh.'iu loilo iinJ Eedious le;,'i and iGgislalivc procuduic, 
att>‘ndG(l by tho expenditure of tliouE.niids ol pounds, may be 

ncce&Siiiy m this coiintiv.” 


“ Uiic fltect of fclic English metliod, the vviiter goes 
on. '• of impoMuo dntic.s upon b-eal aatlioiitn.s from without 
13 that mdopoiidcnt miliiitiie Oil a, large se,.lo is impossible. 
Poihapa its greatest coiidemnation lies ni tho fact that it 
dooms to inaction the piogiessive authoiitics which would bo 
only too loady to act xigiaonsly upon a uiultimdc of ques- 
tions if they were allowed, yet are bound hand and foot by 
tho paraly.sing doctrine that nothing can bo done that is not 
expressly authoiLsed by the law. If English local rauthonties 
haio lagged behind those of Germany in such inaliors as town 
iilanning, pool law reform, tho medical iiispoction of schools 
and the feeding of necessitous childron, it is not their fiiult, 
but the fault of tho .system under winch they work. It 
IS not comphmentaiy to our national sense of capacity that 
our local education nnthoaties could not in.-titnto a sj'stem of 
medical oxaimnatiou of children or even provide play centres 
and other means of recieation for scholars during the holidays 
until special legislation had boon passed to empower them so 
to do. In these and other matters, aerman local authorities 
could and did act on their own initiative, xvithout the need 

of statutory powers, and hence they were able to anticipate 
us” (a), ^ 


30 . Mr. Dawson’s indictment of English local administra- 
tion does not stop here. “ State supervision ”, he says. “ is 
very real in both countries, yet on the whole active interfer- 
ence of the kind in Germany relates to minor matters ; when it 
comes to largo measures and undertakings tho Gorman autho- 
rities enjoy a degree of mdependeiice which with ns is unknown. 
Certainly bureanoratie Germany knows no such conoretion 
of administrative power as onr, many-sided Local Goveraiheat ; 
Board. When one remetnbelrs that this department ^ has thd 
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Lo direct^ control, and overiide the action of local autho- 
rities at so many pointy to gne or w itliliold assent not only 
to tlieir acquisition of special po^\< rs but to their use ot powers 
created by general statutes, to deteriiiine whether they shall 
be allowed to boriow and what they shall borrow for, to 
surcharge cvpenditiue which has not been objected to before- 
hand, to force upon them its impeiatives by means of the 
deprivation of grants of public money due, and in the last resoit 
by the, process of iminda’itKbS^ aneb added to all these, to scruti- 
nise then doings by means of its corps of inspectors and auditors, 
one may well wonder if anywhere else in the world biiroaueracy 
exists m so powcilul and so highly concentiated a form.'’ (a) 

^>1. fjne oih< r passage fium the same writer and the picture 
is complete “The coiicophon of >elf“go’vernoient held by 
German towns is far wider than that which appears to satisfy 
English iiiumcipal admin mtiations, for the old idea of the town 
as an independent republic is still vigorous and animates all 
endeavours after further liberty. The aims underlying these 
endeavours are the clear demai cation of the competence of 
local government and, most of all, absolute autonomy within 
that sphere'' (b). 

32, The picture is plainly overdrawn, both as to the merits 
of the German system and the defects of the British. It does 
not by any means establish a case for a thorough Germanisation 
of the English system. But this is not to say that the English 
system is not capable of improvement. Without question, local 
corporations on the European Continent more nearly resemble 
natural persons in respect of their capacity for self-determination 
than English and American corporations. There is in Mr. H. A, 
Smith’s interesting essay ‘^Thc Law of Associations, Corpo- 
rate and TJnincor|X)rate/’ a classification of associations under 
English law into corporate, quasi-corporote and unincorpo- 
rata bodies. The expression ^^quasi-corporations”, the writer 
notes, hm obtained currency in recent years as a description of 
those societies ^VMch are minutely regulated by special steta- 
tea without being formally, created into corpprations’b The 
bodies usually grouped together under this h«d are trade 
unions, friendly sooieties* tui provident «wi. 

'**'***^ I, I I „ | || 
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registered working men’s clubs (a). To students who proceed 
to study English and Contiiicntal local corporations side by side^ 
the English local corporations nppcar to be little more than 
^k|iiasi-corpoiaiions” as defined abo^e, with this addition that 
they have been ^Tormally mcorpoiated” and thereby made capa- 
ble of holding property and suing and being sued under a 
common name. They are really highly artificial statutory bodies^ 
having scarcely any resemblance to natuial persons. 

33. The Continental local corporations on the other hand i^cal 

are persons, though persons under tutelage. But the amount 

and extent of this personality varies in different countries, sor^ but 

Thus in France, in the sphere at least of municipal trading, the mmistrative 

Council of State has OAmlved a ’‘^principle of speoiahty'' which the^amount 

would limit the activities of the eommunes and other local of tKeir per- 
sonality 

corporations to the discharge of administiafcive functions varying m 
only, so that their capacity outside those functions is limited coimtiies, 
to powers specially assigned by law. The doctrine of speciality The principle 
is warmly attacked by many French publicists who claim that unSreorpo- 
it legitimately applies to public institutions such as hospitals, 
bureaux foi public assistanco, universities and so forth, not to 
organs of general administration such as the State, the Depart- 
ments and Communes which are entrusted with wide powers 
of administration within a definite geographical area — powers, 
that is to say, of providing for all collective needs which may 
arise therein. The Council of State itself, it seems, does 
not apply the principle -with rigid consistency, for it admits 
the validity of industrial undertakings by municipal corpora- 
tions in three classes of cases, viz , (1) where the undertaking 
is a monopoly and thus is not calculated to interfere with 
private competition ; (2) when no private initiative is forth- 
coming for the particular service ; and (3) when isuch private 
initiative is insufficient, imperfect or disadvantageous (b). In 
the same field of municipal industries, the doctrine of special- 
lity has been accepted in theory in Belgium but not seriously 
applied m practice^ the Central Government having on the 
whole allowed local authorities considerable latitude in engaging 


(a) Hi a. Smith, Tbe Law of Associations, pp. 30-21. 

'(b.) ' rule andtUeexcopt^oute th^kentogotWr justify iiic oqimneut 

that the Ocuttoil of Btato in fonatlating thmb liaTe 'btcn sttoU|Jy 
by the Mauebost® ^hool of \ ^ ^ ."Mi i 
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galory ’ iM.i- onnh inW> bo r^iin -1 oat by rin^ locu! aiitlio- 
ritii s])oibiiMiiL*y ran nti-u a.n io'inta inr which aie volun- 
tary or o]Lioiicib an*] m fo whi'^h <uAy Ihty aie claimed 

to be aiitoisoa^om au*l a-' e;m, a skict liiiiit is 

inipOM *1 !i[» .11 tin ? njodiiu o[ rnmny v 1 1 1 } be laisod for 
the piiqjH^. , f'oiiwr nt by r-' It o \<‘^y sriuno practice! clieck 
upon thf ]ib' o/ tho a^ih*.! in v hak vei ma} be the 
law or pmetioe fbe -p.d r of nbt} ' (b). 

Pjk The ^"auNiin nj’' ol fh ' locoi eorporahoii? on the (bii- 
tmeiit, wliioli !ms evrb nils mod« such a deep impression on Miv 
Dawson, is not howovoi ug.n’ded with (nxcos*^!^ enthusiasm by 
many people who !ia\<‘ In ‘d nndei it. Di. Rcalbch who cannot 
be charged with igiinr.uiee oib'Ulv*-* the Oermaii i>r the English 
systmii makes no secret of ins preference fur the latter (c). 
The testimony of Sonor Eduardo Taldivieso, one of the 
dedegates to thcFusD Intoinatumal Congress of the Admims- 
trative Sciunct‘s lioUi m Drus&cls in 1910 (who had made a 
special study of th<‘ self-gov( a ning pruvmeial corporations of 
Fiance, Bolgmm, IJolIaiul, Spam and Poitugalb is as to the 
condition of afhurs m those countries much more positive. In 
a paper m the suhjuct which ho read before the Congress, 
ho wrot(‘ that one simple system obtained in all these countries, 
consisting as it did everywhere of (1) a delegate of the Oeiitral 
(lovernment endowed with tho superior aiithoiity in the 
politico-adininistiativG sphere, (2) an assembly of ileetite 
origin representative of the province or department coiiceiried, 
and (3) a committee formed out of this assembly to repiesent 
the latter when' ife is not in session ami to acd also us a con- 
sultative body. .As to the working of this sysleoi, he says 
sarcastically ^that the laws of tlse several countries bearing 
tbereoii appear to be tho work of a single legislator animated 


■ I '(a|, Harris, Prolitems of Locul Government, pp, SI, Cil, 9C*1C®* 

BI 4 ftS, €1. the syatem prevalent In IrsUia oC reiwlriag kcul bodies 
te devot#' fittd IKiriioas oC ihelr r^veunea to |saiticiilat objects, wbicb tbo 
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With the desire of suppressing every germ of autonomy in the 
provincial bodies and of absolutely subordinating their functions 
to the central authority ”, The first Imiitation ” he says, 
®^placed on the development of the provincial councils and 
assemblies is that of restraining their right of meeting, only 
exerciseable twice a year, by requiring special application for 
power to hold extraordinary sessions. In the second place, all 
these bodies can be suspended or dissolved by the central 
authority and their resolutions suspended and revoked by 
administrative power on the initiative^ of the Prefect or 
Governor. Moreover, many of the decisions require, before 
they can come into effect, the approval of the superior 
authority, and lastly, no resolution of the provincial 
assembly can be carried out without the sanction of 
the representative of the State* This last rule is enough in 
itself to destroy every trace of individuality in the intermediate 
organisms and is certainly definite enough in all the statutes. 
The Governor is alone charged with the execution of the 
resolution passed by the council or the committee in Belgium. 
The actions of the province whether by way of claim or 
defence will be carried out by the committee at the instance of 
the Governor (Art. 124 of the Belgian Provincial Law). The 
Royal Commissioner in Holland signs all documents addressed 
to them and executes their decisions, In the matter of actions 
at law in which the province is concerned, he appears in 
court in the name of the States as plaintiff or defendant and 
the judgments of the court are pronounced and executed in his 
favour or against him (Arts. 30 & 33 of the Dutch Provincial 
Law), The President of the Mnta in Portugal has to deliver 
to the Government on the day following each session a resume 
of the decisions adopted or an authenticated copy of their text, 
if the Governor requires it, he being obliged to communicate 
them to the Governor with a report as to those resolutions 
which he considers to be illegal or contrary to the public in^ 
terest, (Portuguese Code, Art 48). The records of the pro- 
ceedings of the Jttalian ptovindial councils have to be submit- 
'ted iu Ml to’ the Prefect apd he' cau 'ahnhl them within twenty 
days- The Prefect the; province Wove thecourfe, 

presides at ' the sittings huid , Sighs ;tbe orders or document 'ifkich 
' rel4fe'l» the interesfei'',;df 
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Italy), In Francf^^ the Prelect accepts or renounces gifts or 
h^gacn^s made to the depaitmentj enteis into contracts in its 
name, detbnds and represents it in all legal procedmgs, piepares 
and presents the departmental budget and revises All its re- 
solutions with a view, if he thinks fit, of suspending them or 
recommending the Government to annul them (Arts. 47, 53, 
54 & 57 of the Law of l871j. And m Spain the Governor 
presides at the sittings and executes and suspends the resolu- 
tions of the provincial bodies for which purpose they have to be 
communicated in full within three days (Arts. 79 and 86 o! the 
Law of 1882)"’ (a). The above observations, it should be noted, 
are made with reference to provincial corporations. The com- 
munes are freer, but not so free as to admit of any real 
differentiation in principle. 

35. As to local corporations in Germany, it is to be 
remarked that whatever freedom may be permitted to municipa- 
lities m matters of acquisition of property, town planning and 
industrial operations, and the many varieties of ‘‘social welfare”^ 
work by which they have distinguished themselves, there 
are, besides the “obligatory services” in regard to which they 
are simply mandatories of the Central Government, a group of 
important duties relating specially to public healthy regulation 
of buildings, traffic etc., (for which English local authorities 
have full responsibility) which in most German States are 
reserved to the province of the police authority and hence 
of the Central Government. “The inconvenience of this 


arrangement/’ says Mr. Dawson “is lessened owing to the fact 
that the State usually delegates local police functions to the 
Mayor personally.” But that this and other inconveniences 
of bureaucratic control are not lightly regarded by the local 
authorities themselves (who must know where the shoe pinches 
them) is clear from the persistent claims put forward by them 
to be allowed to control m their own rights and not merely in 
the person of the Mayor, the police arrangements in relation 
to snoh qneslionB as public health, building regulations, tra- 
llc and, the like, for a wider control over the administration 
of' education' which makes so large m inroad on local finance 
and &r a wlixalion of the 'obligation which now exists in 
, Silesia' In ''oMein ^ the oonstnl -lAre 'the local 
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income tax can be raised beyond the Slate income tax rates. 
Many town's^ I am by no means surprised to leaiii, chafe also 
against the legal obligation to seek the Crown’s or oilier sanc- 
tion to the appointment of Mayors and members of the exccii- 
tivcj and most towns, Mr. Dawson wnteS;, would like to see 
the mteilerencG of the Government and its supervisory agents 
m general reduced to a minimum or abolished altogether (a). 

36. One of the chaiacteristic provisions of German muni- 
cipal law, to which reference must be made in connection with 
the present discussion, is the prohibition imposed on the local 
authorities against “mixing in politics.'^ The spirit o£ this 
prohibition is beautifully reflected m the decision of the Prus- 
sian Supreme Administiative Court that a communal authority 
which petitions Parliament for franchise reforms (b) strays into 
the forbidden domains of politics, and such petitions must there- 
foic be rejected as unconstitutional Even Mr. Dawson is cons- 
trained to regard this prohibition as an unnecessary restriction 
of the right of self-government, though he is still able to draw 
some consolation from the fact that in Eavaria, though party- 
political matters may not properly bo brought into the council 
chamber, Government encourages the local authorities to make 
known their views on legislative questions; whether they bor- 
der on politics or not (c). 


37. 1 find it very difficult indeed to agree with Mr. Dawson’s 
view that the undoubted progress made in uiunicipal services 
in Germany is attributable to the “autonomy” enjoyed by the 
local authorities in Germany— an autonomy which is held and 
enjoyed at the pleasure of the Government and may be ham- 
pered or nullified at the will of the administrative authorities. 
The jurisdiction of the administrative courts to see fair between 
the local bodies and the central supervisory authorities is not 
sufficiently far-reaching to affect the general bureaucratic 
character of the administration. It is not to the system, 
but to tfie spirit in which it has been workod by the guiding 
authorities; that the success of German municipal administra- 
tion, phenomenal as it has been in many respects, is really <Jue, 


^ ^(a) ^ Dawson, lAf # aTi4 Q'Ofenyneat in F* 

(b) liege towns* of F^ssii ' are nntbriotislj^ Under " hi 
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So far from obstructing municipal activity in any important 
direction;, the efforts of the local authorities have been willingly 
seconded by the local bureaucracy. The representatives of 
the Central Government in the localities being for most matters 
the final sanctioning or supervisory authority, reference to the 
Central Government has been necessary in but few cases, and 
the salvation of local government has been generally worked 
out by the local bodies and the local representatives of the 
Central Government working together. Animated by the same 
spirit of national advancement, officials and non-officials in 
Germany have on the whole found themselves m substantial 
agreement as to the mam lines on which administration both 
central and local should develop. I have no doubt, however, that 
the moment fundamental differences begin to divide officials 
from non-officials, the boasted autonomy of local institutions 
will vanish into space, or establish itself as a reality by over- 
throwing the bureaucracy. 

The English 38. That English local government need not Germanise 
system trans- a . . , 

figuredbythe itseli to Win the race of progress is convincingly proved 

example of New Zealand. The system there is the 
tMtorySfeefc system but completely transfigured by the spint 

Zear of progres.s. That spirit, as in Germany, has possessed the 
central and the lodal governments equally. Nowhere in the 
British Empire has State socialism progressed by such rapid 

fem^n^New" Zealand. In 1872, a public trust office 

Sfealaod was established, which undertakes the duties of executor or 
administrator or trustees of estates. In 1869 was established 
a government annuities and life insurance office which has 
been exceedingly prosperous. Another flourishing State busi- 
ness is the post office savings bank established in 1867. The 
telephones in New Zealand have always belonged to Govern- 
ment. Depots have been established in some of the chief cities 
; for sale of coal from State mines. There are Government experi- 
menW ferms and a Government vineyard. The main therm |iT 
springs we eiraed by the Government and Government has 
ba'Aibig./^iStatblMtmeiite in several places. The ^ivalei?, power 
''^rivfe»'to'’af»^iiS:kewn^by Ap hd^tala'^ ' 

; , Oevwnment 
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Zealand since 1894 is a quasi- Government institution. In 1908, 
the New Zealand legislature consolidated into a comprehensive 
Monopoly Prevention Act statutes passed in the three pre- 
vious years to deal with several phases of this modern evil. The 
labour and land legislations of New Zealand form chapters in 
social legislation by themselves. In one word, to the question, 

“Has organised society a duty to look after the physical and 
moral well-being of the members of society the New 
Zealand people through their Parliament have given an 
emphatic affirmative reply. Who need have doubts after this 
as to the possibilities which are latent in the English system of 
government ? (a). 

39, The authors of the monograph on New Zealand, Local govern- 
from which the above facts are taken (one of them the Zealand, 
Chief Justice and a foimer Premier of New Zealand) 
preface their account of*‘Local Government” with this 
profession of faith ; “The educating influence and the 
training to self-control and to freedom are of as much impor- 
tance as the unifying of a race or people by a strong central 
government. It is the local government that makes for liberty 
and trains the people to govern. New Zealand from its earliest 
times, has always had local government ” It has two kinds of 
local government for country districts and two for centres of 
population. The former are counties and road boards (which' 
latter are really smaller counties), -and the latter boroughs and 
town boards (which latter are smaller municipal bodies suited 
to villages). The county is incorporate and is controlled by 
an elected council which in its turn elects its chairman. In 
boroughs there is a borough or city council and a Mayor 
elected not by the council but by the electors. The functions 
of the county councils are to make and repair roads, bridges 
and ferries, to look after sanitation, drainage, licenses of vehi- 
cles, fire preyention, lighting and harbour works where there is 
no harbour bohrd, and the councils may also contribute out of 
their funds money lor charitable institutions, local telegraphs 
and telephones^ |Jublio libraries, rnechanics* instotes, agricub 
tnrai schools, rite rangesj .eemetries etc. The.fanctions of the 
berough comdh and ' yariom .They have,^ ^ 

— 
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drainage, lighting (gas and electric), trams, budges, femes, 
water-works, sanitation, water for motive power, fire preven- 
tion, workers’ dw^ellings, markets, public libraries, museums, 
public gardens, etc., under their control. They may con- 
tribute funds for recreation, instruction, etc. More than one 
borough (as in Germany) has a theatre. The power of legisla- 
tion by bylaws of both county and borough councils is 
extensive. Hospitals and charitable institutions are managed 
by special local bodies, Ihere are also special river boards, 
drainage boards, harbour boards, water and supply boards, fire 
boaids, etc., even rabbit boards. This multiplicity of local 
government boards is a true expression of the genuine English 
aversion to centralisation of functions, which in the mother 
country has been giving ground only recently before compelling 
reasons of economy and convenience. The authors state with 
justifiable pride that ‘^up to the present time (1911) not a single 
charge of corruption or fraud has ever been made against any 
of our municipal bodies or any of their members”, (a). 


40* To revet fc again to the question of local autonomy, the 
infernal organization of the local bodies is in itself not without 
important bearings upon it. 


41. In England, the practical work of local administration 
is done by able salaried officers forming m the greater towns a 
large and powerful hierarchy with the town clerk at the head, 
but each one of them is theoretically dependent upon the 
council or the several committees for direction in every matter 
and he can only act independently within the limits expressly 
laid down for him. From the first to last therefom th© council 
a® a whole is omnipotent in local government (b), ^he eounci|b 
in fact reproduce within their own humble spheres the chai^-* 
tcristics of the British Parliament. 

41 In the United States ol Amierica and* m the Continent 
of Europe the doctrine of separation of powers has permeated 
mm fhe loeal .administratiop, M in England, so in the United 
States^ , all the ealfent. 'features of the central government have 
; tended to reptodnee thepselves in the organization of local 

' | i.> i V(,..f ii, ;T i ,| , 1 . I . II - . .. : , . ^ , . , , ^ , 
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bodies. Early m their history, the town councils in most o£ the 
States became double chambered and the Mayor was invested 
with the executive veto on the resolutions of the council. The 
power of appointing borough officials given to the Mayor was 
made subject to assent by the borough .senate. For a time 
many of tho offices came (as in the State governments) to be 
elective and thus became independent of control on the part 
as well of the Mayor as of the council. This division of 
powers did so much to paralyse municipal activity that 
Professor Munro’s strictures upon it can scarcely be regarded 
as overdrawn (a). The evils of the system have not un- 
naturally led in recent decades to a reaction in favour of 
unification of powers and responsibilities, a movement 
which, It may interest political psychologists to note, is 
contemporaneous with another in favour of unifying the 
National Government itself. Suggestions have been heard 
in favour of making the mayor a dictator for the term 
of his office, though they evoke as little general enthu- 
siasm as similar proposals to confer temporary dictatorship 
on the President. But the scheme which has found most favour 
and has also been given practical operation in a number of 
States is the one which goes by the name of “tho Galveston 
plan”. The idea underlying it is to hand over the administra- 
tion of the city to a single elected board of five persons, m 
whom are vested all legislative and administrative functions. 
‘'Home rule charters” and the “Galveston plan” of running 
municipalities by a board of commissioners are the latest 
contributions to the practice of municipal administration by 
the United States (b). 


43, We have seen that in France the Constituent 
Assembly’s scheme of local administration, in 1789, provided 
for a bicameral organisation, the executive being clearly 
separated from the local assembly whose functions were con- 
fined to deliberation only. At the present day, in the 
department, the Prefect is an appointee of the Government 
and he Appoints the departmental officials. In the commune, 
the ' Mayor and his adjuncts are elected but, being required 
to diaohMge central functions as well, are liable to be sus- 


Munro, 
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pended by the Government (a). Neither the provincial nor 
the communal local assemblies have any real direction of the 
local administration. They pass resolutions which become 
executory when approved by the Prefect or the Mayor. The 
permanent deputation of the provincial council and the 
councillors themselves are thus in the main consultative 
bodies (b). In recent times, the tendency has been towards 
increasing the power of the representative bodies with the 
consequence that ‘hn geneiaF’, in the department at leasts 
as stated by Mr. Lowell, ‘‘in matters falling within its province^ 
the general council cannot do everything it wants, but can 
prevent almost anything it does not want” (c). 


(c)In Hol- 
land, Bel- 
gium, Aust- 
ria, Hun- 
gary and 
Switzerland, 
balance in fa- 
vour of conn- 
ed as against 
executive. 


44. In Holland, Belgium, Austria, Hungary and Switzer- 
land, apparently the balance is already s<^ far on the side of 
the representative bodies that deadlocks arising out of a 
conflict of aims and purposes between the assembly and its 
executive are rarer, and their autonomy therefore suffers 
less from internal conflict than in France and the United 
States (d). 


In Germany. 45. Tho peculiarity of German local administration has 
been claimed to he in a combination of the bureaueratic and 
technical elements with the elective and in the balance 
between central control and local government. I have already 
given reasons [derived from an examination of the relations 
of the local to the central government fox holding that fhe 
balance strongly inclines in favour of the latter^ Bnt this 
made positively decisive by the pr^«h;iai]iC0 
nentpro- of the permanent professional over the' lay-elemehi in'ife 

tbe reprewu*- executive and the fodependence of the of; and, ev^ 

tetlve w)dy. - , ' , . , * ' ' ' 


(a) CfeothitoM advocates of local autonomy cnfelcfw tbis employment of 
telwl MEtenMVe to diaebarga centeal gorexnment fmcticms as providing a 
hawili 'to!' to dommate Ibe local administration and they urge 

the oUcdals feo^ perform these latter functions* Sec 
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predominance over^ the representative body (a). Hr, Dawson 
is of opinion that local administration under rnodero con- 
ditions cannot fulfil its duties and thiive unless well-conceived 
policies of the administration are carried out steadily and con- 
tinuously by a body of experts not removeable from office and 
uninfluenced by the wavering favour of a fickle electorate and 
that the driving power which municipal efforts have exhibited 
in Germany (contrasted with its feebleness m England) is due 
to the fact that these conditions of successful municipal ad- 
ministration which are wholly wanting in England are fully 
satisfied in Germany (b). 


416, There may be a considerable measure of truth m 
this statement, and one may indeed go farther and say that 
the success of municipal administration in Germany during 
the last half-century, in so far as this may be judged by visible 
results, would have been even more decisive, could it have 
been left entirely to be worked out by experts without inter- 
ference, however well-meanings by representative bodies or 
others of the lay public. But as I have pointed out elsewhere 
the association of the lay public in the active work of the 
administration was deliberately planned and executed by her 
best statesmen in the firm conviction that bureauciacy without 
popular control defeats its own end. Thus it is to the credit 
of what at one time was the most bureaucratic of existing 
governments, that more than once, just at the right time, it 
was able to discern the daugers of overcentralised officialism 
and moved deliberately forward to qualify it by popular 
control. Looking at the matter from this point of view, local 
bodies in England, in regard to internal organisation, occupy 
qualitatively a place superior to that of their Continental 
congeners, 

4*7 ^®What) after alf’, asks Mr. Dawson^ the essence of 
free self-gov'ernmept ? jSfot necessarily direct government by 
the people in all details, for such ah arrangement is in practice 
impossible. The essential thing is that the will of the people 
shall he done with its knowledge or at least with its abquie- 
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sc'-nce, thalj it shall be Eroe to say how and by whom its will 
shall be executed, and hence to give or withhold administra- 
tive powers at its option” (a) Mr. Albert Shaw, an American 
■writ er, hpeaking of the German system says • ‘‘However peculiar 
in a hundred details the German system may be, it is like the 
English and the French system.s m the main fact that the voters 
elect a representative common council of considerable size and 
sitting in one chamber, which has in its hands for exercise 
directly or induectly the -whole authority that exists in the 
municipality” (b). When one is bent upon discovering resem- 
blances one IS apt to lose sight of differences. The comparison 
hero drawn is scarcely fair to the English system. Were it at 
all just, the municipal administration of Germany, considering 
the results, would have been in everj'^ w-ay superior to the 
English. But it is not, Both writns have been poweifully 
impressed by the visible results of German municipal enter- 
prise and both have persuaded themselves that the German 
organisation of local administration must therefore be superior. 
I cannot help thinking that they under-estimate, if they do not 
indeed overlook, the danger which must be inherent in .all 
systems which permit the people to shirk their part in the 
administration and cast upon the ofticials the whole burden of 
government, for that way lies hnreaucracj'. The system which 
helps the general public to take .an active and continuous 
interest in their local institutions must, I think, be qualitatively 
superior to any which merely show.s better results from the 
point of view of efficiency in performing municipal services. 

48 . It might be difficult for one who has been comparing 
typos of local corporations in Europe and America to determine 
exactly the amount of personality possessed by the municipali- 
ties and rural boards in India. Except the municipalities of the 
throe Presidency towns, which have experienced something 
approaching an organic growth, the other local corporations 
are all deliberate creations of the ruling executive. If these 
corporatioM have not yet attained any appreciable measure of 
local autonomy it is certainly not owing to any failure by the 
ruling auiiMty to apprehend the true principles of local self- 
govertAenC In Isird Ripon’s Eesolution on local self-govern- 

hh; ! 1 ,1 
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mentj of 1882 , is reproduced with approval the following 
extract fiom a circular letter bhortly before addressed by the 
Government of India to the Local Goveinmenis. 

49 '^Special attention will be required m settling the 
relations between the various local bodies and the officerb Lord Bipon’s 
of the geneial administration and in providing for a certain igg 2 . 
measure of control and inspection on the part of Government, 

It would be hopeless to expect any real development of self- 
government if the local bodies wmre subject to check and inter- 
ference m matters of detail and the respective powers of 
Government and of the various local bodies should be clearly 
and distinctly defined by statute, so that there may be as little 
risk of friction and misunderstanding as possible. Within the 
limits to be laid down in each case, hoAvever, the Governor 
Gcneial in Council is anxious that the fullest possible liberty 
of action should be given to local bodies.” “The control of 
the central authority/’ it was distinctly stated in the Resolu- 
tion, “should be exercised from without rather than from 
within. The Government should revise and chock the acts of 
the local bodies but not dictate to them. The executive 
authorities should have two poweis of control. In the first 
place, their sanction should be required in order to give 
validity to certain acts, such as the raising of loans, the 
imposition of taxes m other than duly authorised forms, 
the alienation of municipal property, interference with any 
matters involving religious questions or affecting the public 
peace and the like. In the second place, the Local Govern- 
ment should have power to interfere either to set aside 
altogether the proceedings of the board m particular 
cases, or, in the event of gross and continued neglect of any 
important duty, to suspend the board temporarily, by the 
appointment of persons to prosecute the office of the board 
until the neglected duty has been satisfactorily performed. 

That b^ing done, the regular system should be re-established, 
a fresh board being elected or appointed For the exercise 
bfth^ powers of eonte'ol, it did not at the time appear 
ne^sary to the Covemor Gtoeral in Council, that the chief 
«^Titite officers of towns, sub-divisions and district^ , should 
lbe,ehairinen or'^eve^; rhembers of, the local boards, aiid he 
, of ‘opinion that \it wonid, convenient that they 

slmuM anperidie' «d wteol ‘ IW note of bo4iw without 
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taking acLiia! part m their proceedings^ and that so long as 
the chief executive officers were, as a matter of couise, chair- 
men of the municipal and district committees, there was 
little chance of those committees taking any real interest m 
local business. ‘^Thc non-official inembeis," the Resolution 
said, must be led to feel that leal power is placed in 
their hands, and that they have leal responsibilities to 
discharge 


50. The ideal embodied in this Resolution lias not been 
realised m practice, and in 1909, the Decentralisation Com- 


mission in effect endorsed the complaint that owing mainly to 
the failure to develope the principle of election and the appoint- 
ment of official presidents, coupled with inadequacy of finan- 
cial resources, the rural boards had practically become a 
department of the Government administration, their work 
being done by the official element within the boards themselves 
or by Government departments at the board’s expense. As 
regards the municipalities other than those of the three 
Presidency towns, though their financial resources were ampler 
than those of the rural boards, it appears from the Report 
of the Commission that the excessive financial control exercised 
by the central authorities, coupled with an inaquate develop- 
ment of the elective piinciple and the practice (which is very 
general) of appointing official chairmen, has reduced them 
also to the position of agents of the Government to a slightly less 
extent only than the rural boards, (a). The Decentralisation 
Commission nevertheless found themselves unable to recom- 
mend the dissociation of the Collector and his rtsistanlfs 
from ^ the ^ work of the rural boards, though at the same time 
they ‘insisted on the predominance otan elected 
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elcmcni But they thought that the same arguments which 
led them to recommend official piesidents for rural boards did 
not apply m the case of municipalities, the ciicumstances of 
which differed from those of rural boards in that they were 
much less connected with the general district admimstiation, 
that political education had reached a higher level in towns 
and that their jurisdictional area was much smaller and more 
compact. In its Resolution on local self-go vcinment, of 
1915^ the Government of India accepted the lecommendation 
of the Commission that both municipal and rural boards 
should ordinarily he constituted on the basis of a substantial 
elective majority and that the nominated members should be 
limited to a number sufficient for the due representation of 
minorities and official experience. The Government also agreed 
with the Commission that the municjpal chairman should 
usually be an elected non-offiicial, though discretion should he 
reserved to Local Governments to nominate a non-official 
as chan man. It also agreed that the chairman of a rural 
board should as a rule be an official, though it had no 
objection to the retention of a non-official chairman where 
one existed or to the appointment of a non-official chairman 
where a Local Government or Administration desired to make 
the experiment. The Government in the Resolution further 
expressed itself m favour of allowing local bodies more ample 
control over budgets and freer power of re-appropriation, to 
concede increased authority to local bodies over establishments 
and to relax existing restrictions in regard to outside sanction 
for expenditure on works of importance. The Resolution 
finally shows the Government of India to be in sympathy with 
the recommendation of the Commission to constitute self- 
governing village organisations possessed with certain 
administrative powers, with jurisdiction in petty civil and 
criipinal casesj and financed by a portion of the land cess, 
faeeipts from village cattle pounds and markets 
fee^ to ciyil suits,” supplemented where necessary 
by ^^'spihe/|arm,;'of permissive ' taxation” ; and there is at this 
:thb , Bengal Oonndl a Tillage Self-Government 
Bill ^te‘'gi#e: practical Btogal to this last idm (a).' 
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f)L As regards the municipalities of Presidency towns^ 
the following description taken from the report of the Decen- 
tralisation Cominisbion (a) will suffice for my present purpose, 

52. '^The Presidency municipalities of Calcutta, Bombay 
and iladras are of older date than the other municipalities of 
British Tndia^ and the first beginnings of local self-government 
in these towns go back to the 17th and 18th centimes. They 
are now governed by special Acts, which lay down the functions 
of the muiiicipai councils^ or corporations as they are here 
si} led, and prescribe the taxation they may levy and their 
borrowing poweis. The resources and powers of these bodies 
are much larger than those of any district municipality. 

53. “These corporations contain a proportion > which 
amounts to one-half in Calcutta and Bombay and is somewhat 
larger in Madras, of members elected by the rate-payers, while 
some of the other members are chosen by special bodies such 
as chambers of commerce and trades associations, and in 
Bombay, also by justices of the peace. Each corporation has a 
statutory standing committee (one third of its members being 
nominated by Government in Calcutta and Bombay) which is the 
determining and sanctioning authority in respect of a number 
of matters. In Calcutta and Madras the municipal chairman 
is appointed by Government; in Bombay’ he is elected by the 
corporation, but the executive administration is vested m a 
commissioner nominated by Government. The cdiairman in 
Calcutta and Madras and the commissioner in Bombay can, 
however, be removed from office by a vote of the corporation. 


represeutafcion of minorities hy nomination, and tb^ scaring of 
expedence hy nomination of officials witlionfe tfe© rigM todng. Tie 
franchise, it is further proposed, should be low enmigh totiWn wnstiwencks 
repwentative of the body of ratepayers.' Ipml 'i»4i#s;pl'paetally to be 
nlkwed to impose taxes up to the pw»f4lbed' ihy law, to hare a 

free hand in the preparation of bm%ete And, except m to wrtai© specified 
appointments. fuE control over thAir employe^ Ckdlnary wnnlolpalities except 
Ik epeoto mm Are ^ to have eieotodAontoffidid Chktuen, while for the lar^^ 
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provided such vote is earned by a majority considerably m 
excess of one-half the total number of members. These officers Executive 
are usually experienced membens of the Indian Oivil Service, ^ 
and the Government fixes their pay, subject, in Bombay, to 
maximum and minimum rates of salary pi escribed by law. 

Calcutta has also a deputy chairman and a vice-chairman, 
the former appointed by Government, the latter by the coipora- 
tion subject to the approval of Government ; while the Bombay 
Act provides for the appointment of a deputy commissioner by 
the corporation, subject to the confirmation of the Local 
Government. 

54. “The chairman in Madras and Calcutta and the 
commissioner in Bombay have certain executive powers of 
their own . m respect to other matters they must got the sanc- 
tion of the standing committee, while in others again they have 
to get the sanction of the corporation, 

55. “The Calcutta and Bombay corporations arc allowed powers 

p ,, T , « allowed to the 

very full discretion m the oidinary work of municipal adimnis- Calcutta auil 

tration. The Local Government does not pass the budgets of 
either body, or interfere with its liberty of regulating taxation 
within the piovisions of the law. In Calcutta, however. Govern- 
ment sanction is required to the execution of works costing 
more than a lakh ol' rupees. ’ 

56. “As regards the municipal personnel, thq sanction of 
Government is necessary, m Bombay, only in regard to the 
appointment of the engineer and the health officer ; and in 
Calcutta to the appointment of these officers, and to the salary 
of any other employee who may draw more than Es. 1,300 a 
month. 

57. “The control of the Local Government over the Madras Relatively 
municipality is far more stringent. Its budget and any devia- StwUa 
tion therefrom require Government sanction, as does also the 

levy of municipal taxes. Various sections of the Municipal Act 
give thft Local Government control in regard to the exemption 
qf areas from water, drainage or lighting rates, the construc- 
tion bfimtetrworks, ibh® acquisition of land for street improve- , ' ; 

, , ' ' , ' , ' 
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T5ie present 59. From the above account ifc will appear that outbide the 

position or , , 

local corpora- Presidency towns and to a coii'^iderable extent witlim them, 
local autonomy in India still exists in the legion of unfulfilled 
expectations. The Government of India Eesoliition on local 
self-gOYernments of 1915, says that the changes recommended in 
the Resolution ‘'will mark a real and immediate extension of 
the principle of local self-government.” When these changes 
will have materialised., the autonomy of the local corporations 
will to a certain extent approximate that of local authorities in 
England. As things stand, however, the local bodies of India 
are on the one hand creatures of statuteKS like those of Great 
Britain and America and are on the other subjected to official 
control and interference like those on the Continent of Europe 
by reason both of their relation in law to the Central Govern- 
ment and their internal organisation. It is, however, only due 
to them to note that whatever may be their internal organisa- 
tion and their relation to the central authorities, they are (such 
as they are) bodies corporate by statute, capable of holding such 
property as they are allowed to hold by law, of entering into 
such contracts or other legal relations as they are authorised to 
do by their constitutions as determined by statutes, and of 
suing and being sued m courts as bodies corporate (a). 


60. The fact that local bodies are representative does not 
necessarily obviate the necessity of protecting individuals from 
abuse of authority by such bodies. The danger of those in the 
minority suffering from the majority abusing their powers is 
generally greater in small communities than in the State at 
large. The Belgian delegates to the first International Con- 
gress of Administrative Sciences did indeed complain that, in 
that country, communal independence had eom^ to be wo^hip- 
ped m a fetish, that although thor^ wa$ judicial remedy against 
clear breaches of the law by the co'mmunc% fehbre was none 


(a) Cri 2^, I feagal Hvaidpai Act. Ill % d. oll8S#, md Bengal 
Immt' Act. Ill B 0. ol ISSA sec* f for Bengal), E©g. V 

, of 1®^^ fl #1 sw. 10 (for Ajmere), Beag. Aofc V of 1876, 

' Si (% Act III of ItOl, saw. 20-22 and Bora. Aot I of 1884^ 
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againsfe abuses o£ legal power (a)^ Belgium (like England) not 
having any administrative courts. There was, on the other 
hand, universal acknowledgment at the Congress of the bene- 
ficent activities of the administrative courts of France, notably 
of the Council of State^ in keeping local authorities within not 
merely of the letter but also of the spirit of the law. The Coun- 
cil of State exercises in France a sort of Pretorian power in 
adjusting difl&erences not only between the Central Govern- 
ment and the local authorities, but also between the latter 
and individual subjects, in accordance wuth the canons 
of equity and public pobey. The Council of State, it was 
also acknowledged, was the only administrative tribunal 
the world whose decisions have attained the rank and 
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in 


prestige of positive law, whilst the administrative law of most 
other countries was still in its infancy and more or less 
amorphous. The French Council of State, moreover, has 
power which no other court has of annulling administrative 
acts of local as of central authorities which are in excess 
of their competence, although nobody may have suffered 
pecuniary damage therefrom. Any one who has suffered pecu- 
niary harm from such an act may after the same has been 
annulled proceed against the offending authority in the usual 
way for damages. Again, although ordinarily only the legality 
and not the expediency of an administrative act is reviewed 
in accordance with this special procedure by the Council of 
State, the principle of detowrnment du pouvoir is available 
to remedy cases also of grave abuse of authority. 

61. There are administrative courts in Germany also to 
decide conflicts between local authorities and the Central 
Government on the one hand and local authorities and the 
people on the other. Administrative courts on the French 
model have been established in Italy also. Details of the 
administrative courts of all these countries do not call for 
consideration in the present lecture (b). 

I have previously shown that English and American 
local i^prpbratiohs ate very imperfectly endowed with the attri- 
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howe\or that, thrir powers are minutely laid down by statute 
and that they exceed those powers at their risk makes them 
subject to more than the fair shart> of judicial control to 
which any person natuial or coipoiate is subject under the 
law. Their impeifect corporeality, in other words, lays 
them open to action in courts of law in a greater measure 
than would be the case, were they persons in a fuller sense. 
Their act^ may be challenged as ultra vires, where similar 
acts by persons not so rigidly statute-regulated would not 
be, in similar situations. Again, discretionary duties with 
the performance of which they are charged, they may not 
get done through agents, for corporations may not delegate 
other than ministeral functions to their agents or servants, 
and discretionary acts vicariously performed will be open to 
attack in courts of law as unauthorised (a). Their ordinances 
are liable to be set aside not only on the ground of their 
being ultra vires but also on the ground of their being un- 
reasonable (b). It is, however, some relief to know that 
ia America a City council is not liable to civil prosecution 
either for the non-exercise of the powers of subordinate legis- 
lation given to it by statute or for the manner in which it 
has exercised them ^c). But this of course does not save acts 
done in execution of ordinances not legally made from the 
vice of nullity. 

63. Again, the legislatures in England and America, if 
theyaro constitutionally niggardly in the grant of powers 
to local corporations, are quite liberal in charging them with 
duties, and the courts will sometimes read a power couched in 
permissive language as being mandatory in intention (d). A 
public corporation may be compelled to perform such obli- 
gatory duties by mandamus or other similar judicial pro- 
ceedings. 

64, “In matters of contract a local corporation is subject 
to substantially the same rules as are applied to individuals 
or to private corporations, A suit that can fee successfully 
prosecuted against mi individual can on the sapie essential 


(a) K»aro, p. 84 . , 
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fcicis be prosecuted against a muoicipility. In an action 
for breacb of contractj the city can urge only the same pleas 
and defences that are open to an individual defendant : it has 
no immunities by reason of being a public corporation’’ (a). A 
defence which American courts (ditfering herein from English 
courts) permit public corporations to take in actions for tort^ 
that the act in question was done in the di’scharge of some 
governmental function Is not available even in America when 
the contract has been enteied into for a goveinmental as 
distinguished from a commercial purpose, and the degiec of 
liability for the breach is the same (b). But a municipality may 
set up the defence that the contract entered into was outside 
the scope of its chartered poweis or that it was not made by 
its proper officer or agent, and sometimes even on the ground 
of informality (c), 

65. The corporate character of English municipalities 
exposes them to actions for torts committed by them or their 
agents acting within the scope of their authority. For no 
purpose (and at this point English law differs from American) 
IS an English local corporation regarded as an agent o£ 
Government and in no case can it claim immunity for the 
acts of its agents on the ground that the latter are like 
themselves agents of Government (d). For the wrongful acts of 
its agents, Poulton v. London & South Western Railway 
Co. (e) is generally regarded as having laid down that the corpo- 
ration is not liable, if the wrong complained of was ultra vires 
of the corporation itself. But Mr. H. A. Smith in his essay pre- 
viously cited (f) has cogently argued that the case is authority 
only for the proposition (applicable alike to corporations and 
to natural persons) that where authority which is admittedly 
not express cannot even be implied there is no liability. In 
the recenb case of Oawpbell v. Paddington Corporation, (g), 
it has been held that a corporation will bo liable for acts 
essentially nltra vires if express authority to commit it can be 


(a) Muuro, Government of American Cities, p 91. 
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clcailv shown ; and this although Poultosi v. London tj S, 
Eadtvay Co. (a) was cited as authoiity for the opposite vim. 

j according to Mr. H A, Smith, **at the present day 
probably true to say that corporations have been successfully 
sued for every kind of tort (including those where malice or 
WTongfoI intention must be proved) for which an individual 
could be held liable" (b), 


66. American law courts have found for local corporations 
immunity in respect of damages caused by their officers and 
employees when engaged in purely governmental woik^ as 
(libtmguished from what are regai'ded as their commercial or 
private undertakings. The ground of immunity is diversely 
put as (1) depending upon the principle that m so far as it 
is called upon to discharge governmental functions, it is 
entitled to governmental immunity ; and (2) that the officials 
who were directly responsible for the acts were agents not 
of the corporation but of Government. The former ground 
would obviously relieve the corporation of liability even 
when the act was directly authorised by a resolution of the 
corporate body, which however would not be the case if the 
latter was the correct basis of the claim for immunity (c), I 
have in a previous lecture pointed out that a clear test for 
determining what functions of a municipality are governmental 
and ’what not, has yet to be found (d) and the law as to 
municipal immunity in respect of governmental acts is at this 
moment in the greatest uncertainty in the States. 

67. Professor Munro in concluding his survey of the powers 
and liabilities of the American city (as compared with those 
attaching to the cities of Europe) says that he has little 
hesitation in pronouncing both to be too narrow. 

68# ‘Tn the first half of the 19th century broad grants of 
power to municipalities were very common^ but this practice 
was’ in due course abandoned, and in more recent years legal 
have greatly hampered the cities of the United 
States in the performance of their logical ftmetions of local 
adminiiteatioUf Legislatures and courts have been at one in 
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ikclr reluctance to allow the municipal corpoiation that fiee 
scope which it enjoys ahroad, Thib attitude of mistrust has had 
a depressing effect upon the city government, and has undoub- 
tedly led to the half-heartedness with which municipal autho- 
rities too often undertake the performance of their duties. 
Moreover, the policy of so carefully guarding the municipal 
corporation from civil liability for the improper performance of 
its public or governmental functions has not improbably contri- 
buted to the popular palliation of negligence and metticiency* 
In the cities of Fiance and Germany^ where an aggrieved in- 
dividual may bring suit in the administrative courts and mulct 
the municipal treasury for the negligence or the incapacity of 
any city officer, no matter what his sphere of employment, the 
premium thus put upon caie and efficiency has been a salutary 
factor in securing high standards in local administration. A 
wider range, both of power and of liability^ seems to bo not 
the least among the needs of the American city to-day'’ (a), 

69* Can a local corporation be punished for a crime ^ 
A principal under English law not being ordinarily punishable 
for the crimes of his agents, even when committed in the course 
of his employment and for his master’s benefit, a corporation 
which must generally speaking act through agents only or not 
at all can be punished for a crime only on every rare occa- 
sions. This however is no reason why a corporation should 
not be indicted for a non-feasance or negative failure to 
perform a statutory duty. Beg. v, B%rmingham & Glaucester 
Railway Go. (b). In R. v. Great Northern By. Go. (c) the 
process was carried a step further, and the argument that 
though indictment might lie for non-feasance it cannot for 
active wrongdoing was overruled. But obviously there are 
crimes for which it is impossible to punish a corporation in any 
circumstance. For instance, a prosecution of a newspaper 
company for an alleged infringement of the Lotteries Act of 
1823 failed in Eawke v. Hutton & Go. Ld. (d) because the 
court held that it was impossible to convict a corporation m 
rogue or a vagabond” within the meaning of the section 
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under which the proaocuiion was instituted. But in Pearks, 
Gimsbme, iC Tee Ld. v. Ward (&) and Gluitfr v. Froeth cC 
Pocock Ltd. (b) it lias hold that a corporation could well be 
convicted tor the offence of adulterating milk. But a corporationj 
not having a body to be punished, can neither be hanged or 
imprisoned. But as it can hold property, it can be fined. 
Hence it follows that a corporation can be indicted for such 
crimes only as arc capable of punishment by fine alone (c). 
This too IS the view which has been taken in the United States; 
Cnited States v. John Kelso Co. (d). In Empress v. The 
Municipal Corporation of the Town of Calcutta (e), the 
corporation was indicted at the instance of Osmond Beeby and 
others under secs. 269, 270 (offences which arc punishable 
with imprisonment as well as fine) of the Indian Penal Code, 
The corporation’s plea that it could not be prosecuted without 
Government sanction failed before Ainslie & White, JJ., on 
the ground that the corporation of Calcutta was not a “public 
seivant”. History docs not record whether the corporation 
of Calcutta was in the end acquitted, or convicted or, if the 
latter, whether it was fined only or had to serve out its term 
in the Presidency jail, 

70 Under English law, besides being suable in court upon 
a contract or for a tort and being subject to prosecution in tho 
limited class of cases just considered, local corporations in Eng- 
land are subject to legal proceedings of a more or less extraordi- 
nary character in the High Court. For the use or abuse of their 
corporate power, for non-observance of conditions attached to 
the grant, and on the ground also that the Grown was de- 
ceived in granting the charter, a common law corporation 
could be made to forfeit its charter by the procedure of 
scire facias ; whilst for the first-mentioned of these cause, s 
another procedure, viz., q-MO Mjarrawto was also available, the 
difference between the two methods being that in the 
former ca«e, the charter was seized for good, whereas in 
the latter, the revocation might he only temporary and 


(a) (laaJO 

(b) {1M1J2K.B. Sfe 

(c) Adler, lAW of CkspekaifoDs, •p. 
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might or might not be accompanied by the infliction of a 
fine. In a case of temporary revocation, the corporation was 
not dissolved but only suspended in its operation during 
the pleasure of the Crown. As at the present day local 
corporations are almost wholly statutory bodies, neither of 
these procedures appear to be available for terminating, whether 
permanently or for a spell, the career of a municipal or other 
local corporation in England. But proceeding by quo loarvanto 
may still be used with effect where the right of a body to act 
as a corporation is in question (a). But qm warranto pro- 
ceedings will not be permitted for the purpose of attacking 
the legality of a charter o£ incorporation granted to a town 
through an officer appointed thereunder (b). 

71. The high prerogative writ of mandamus may issue 
against any person, corporation^ or inferior court requiring him 
or them to do some particular thing therein specified which 
appertains to his or their office, is in the nature of a public 
duly, and is consonant to right and justice (c). Thus a manda* 
mus may be granted to compel an election or the acceptance 
of a municipal office by one duly elected to it or of the person 
so elected by the corporation (d). A local corporation is 
scarcely in any of its relations a court of limited j’urisdiction, and 
no writ of prohibition may issue against it for usurpation of 
jurisdiction. Also it may be doubted whether but for express 
statutory provisions permitting the removal of a proceeding 
before a local corporation by certiorari, it would ever have 
been suspected of performing any judicial act (e). But now, 
under sec. (4) of the Municipal Corporation Act of 1882, any 
order of the council of a municipal corporation for the pay- 
ment of money out of the borough fund, and under see. 80 of 
the Local Government Act of 1888, any order of a county 
council for the payment of money out of the county fund 


(a) Adler, La Corporations pp. 13S-134 

(b) E, g , one calling upon tb© defendant to shew by what anthority he 
claims to fee a coroner or a mayot of a borough, on the ground that the borough 
charter has not been properly granted. H v TafUr, II Ad, & E, 949 (1M0) 5 
M, V, Jmm, 8 L. T. 503 (1863) 
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may be reino?e<l into th'‘ King’s Boncli Division anrl may be 
\\liolly or partly disallowed or eonfirined^ wntli or ivitlionfe 
costiSj according to the judgment and discretion of the 
court (a). The noil-statutory powers of issuing prerogative WTits 
appear to be possessed by the Chartered High Courts in 
British India, witlim the limits o! their Oiiginal Jurisdiction at 
any rate, but sec. 45 of the Specific Relief Act (I of 1877) makes 
express provision for the issue by the High Courts of Calcutta 
Bcmibay and ^Madras of processes in the natoie of mandamus 
requiring any act to be done or forborne, 'within the local limits 
of their Ordinary (^ivil Jurisdiction, by any person holding a 
public office, -wliethcT of a permanent or a temporaiy nature, 
or by any corpoiation or inferior court of judicature, in substan- 
tially the same ciiciimstanccs in which a similar writ will issue 
m Great Britain. 


72. The'^'relations of local corporations to their officers 
have been dealt with in a previous lecture (b). 

73. Municipalities and rural boards are not the only kinds 
of public corporations upon which Governments have relied 
for purposes of administration. There may be local corporations 
independent of municipalities and rural boards to look over 
special services. In tracing the history of local government 
in England, I had occasion to notice the fact that from 1834 
onwards until towaids the end of the 19th century, it had 
become customary for Parliament, with each new demand, to 
create a new set of local authorities operating in local areas 
differently constituted from any that had gone before. The 
resulting confusion and waste called loudly for a unification of 
local areas and authorities for all purposes, and though strenu- 
ous efforts have been made in that direction, the end has not 
yet l^een completely attained and to this day poor law adminis- 
Nation remains in the hands of local boards who are virtually 
independent of the borough or the county authorities (c). 
Mew, &aland, we have already seen, rejoices in a profusion 
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of local boards for the performance of the many varieties of 
local government functions into which the socialistic procli- 
vities of her population have led her. The natural tendency of 
such local authorities is to approximate the model furnished 
by the municipalities and rural boards in constitution, but 
being generally created to give effect to newly conceived 
policies of the Central Government, they are apt to be sub- 
jected to rather greater administrative control by the central 
authorities. No useful purpose will be served by a detailed 
examination of the constitution and capacity of each vanety 
of such organisations as they exist in the several countries 
under examination, even were the materials for such an examiU’^ 
tion available. 


74. Public corporations may however be constituted for 
performing other than local services. A railway company 
under State management if incorporated may bo regarded as a 
public, corporation. But the description would be hardly 
applicable to a privately owned railway company merely 
because the State, in order to prevent an abuse of the franchise 
to the detriment of public interest, may letam greater control 
over its organisation and working than over those of an ordinary 
trading corporation. The same distinction has clearly to be 
observed in dealing with universities. There may be indepen- 
dent as well as State-owned universities. The earliest European 
universities appear to have been independent of both the 
State and the Church, having had their origin in scholars’ 
gilds for mutual protection (a), and the English and American 
universities to-day would certainly resent being treated as 
departments of the State. In the famous Dartmouth OolUge 
ease (Trustees of Dartmouth College v. Woodward) (b), 
the United States Supreme Court (adverting to the doctrine 
developed in the American courts that charters or statutes 
creating public corporations are not contracts and may 
therefore be changed and even extinguished by subsequent 
legislation) held that a college was a private eleemosynary 
and not a phblic corporation and its charter, in the absence 
of provisions reserving power in the legislature to amend it. 
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coiiitiiiit* ^ Ilia* iL riipjo i hi an\ pnvar.r* corpora , icji a 
contract pros^oted Iiv the FocIoimI coiintitiitit)n fionj, 
iiiip* nelimciit by Sifil.c ]«^i^laUi*n. A^ al! Aincrioaii .-tcitnieb 
of inco2pyui.tiOii no\\ * n.^nc >nch power, tlio pi,, 

tecuoij^ siioli It ii^t go in r^ien in AnieiitJi and 

o£ coiir?fj li do. ^ not c vi'-t iii any otk t coiinei}. A sindy tjf 
lireseiit da} ii(i‘iicr ^ sceia oii the wlioh‘ to suggobt that, 
though pndjnbK \oliiiiUu\ eiecr«ro agoncies will he mcieas- 
iiigly hriniylit iiit i ie(|Uisitioii for earning on higher education 
all ovor the worlds and it likely that these agencies will h(‘ 
gnen a laige meaHUie of stdf-dc teruiiiiation wuthiii splien^s 
limih'd by iatv, the* nnireiNities of the i’utuie aie likcl) to bt 
more and not less State-rogulated than they ha\e been in tlio 
centuries that have now’ passed away. 

75. Ill sysionis ^ such as those of England and the Fnited 
States) in winch the Stale ls constitutionally iinmime from 
action at the suit of aggrieved uidividiialsj the haidsiiips 
resulting from the rule have in some lusLances beem sought 
to be alle\iatcd bj" Jegislatioii evpn ^sly making certain Govern- 
ment official'^ or departments liable to action either in coiitr«act, 
or tort or for negligence, in the ordmaiy form according to 
the prescribed statutory conditions (a) The same object 
has been also attained by investing certain officials and 
departments with the attiibut(‘S of a corporation for it has been 
held that in such cases they may be sued m their corporate 
capacity though not expressly made liable (b). From the 
point of view of the comparative jurist, this particular use of 
the corporate idea is devoid of significance, and there I must 
leave it for the prc'sent. For Indian instances of this device 
of incorporating Government deparments, I may refer to the 
^*Board of Trustees for the Improvement of Calcutta’^ and the 
similar body constituted for carrying on improvements in 
Bombay (c), and also to the Commissioners or Trustees of the 
Boris of Calcutta, Chittagong Bombay, Aden & Madras (d). 
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TG* Tlicre arc Lisiiv wliai in Amunea have been sst-ylud CHiasf-pnblic 
. , " - - , , , coiporatioiife, 

(jULM pnblic-coipoiatioiib .such as the iducorp<iratcii coiiiitie&j 

Lov\nslnps and school di^tncts, which imdur fetatuLory authority 
bclia\e 111 most matters as single adinmistratn e iimis and 
(liliei from municipahties and iiiral boards m not having been 
foimall}^ mcorporatecL In the absence of express slaiutoiy 
authority they do not possess the capacity of suing and cannot 
be sued as a body corpoiale, nor, in the absence of such 
aiitlioiity, can they borrow money or own property. This quasi- 
corpoiate chaiactor has been found in England to be sufficiciii 
in Taff Vale Railwaij ComjKtny Avoalgauiatecl Society of 
Railway Servants (a) to involve a private 5?6asi-corpuration 
like a Trade LTnion in litigation foi a tort by its officials and 
make it answeiable in damages therefor. But it is not likely 
either in Araeiica or in England that the rule will be extended 
to r^icasvpubhc-corporations, since being, like their officials, 
agents of the Government, they cannot be held responsible for 
the wrong of their officials as principals (b), even if the purely 
American doctrine that public corpoiations and r/t^asi-public- 
corporations participate in the Government's imuiimity for 
their wrong be put out of consideration (c) . The best Indian 
instances of ^t^asi-public-corporations that I can think of are the 
Courts of Wards constituted by statutes for the several Provinces 
of India, winch are persons enough to be able to take chaige 
of the persons and properties of their wards and to act as their 
guardians, but not persons enough to sue or be sited as a body 
corporate. A Court of Wards has been judicially held in 
Bengal to be incapable of taking out grants of letters of admi- 
nistration on behalf, of its wards, Mimammat Ganjessar Koer 
V. Oolleetor of Patna (d), though in NHUya Gopal Biswas v. 

The Admmisirator General of Bengal (e) it was pointed 
out that there was nothing in the law to prevent a court in a 
proper case from appointing a nominee of the Court of Wards 
as administratorr 

(a) (1901) Aid. 4m 

(!>) nashary, Um of EngW* Tol VI, p. lift j ToL IXlII, p. M 

the thef#i ‘ , - . ' . ' > , ' ^ 

' lf^) dootttoW, Iiitw, ?o|. Il, 5 ^ , , 

* ’ ' 
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LECTURE XXI 
CITIZENS® RIGHTS. 

1. Citizens' lights constitute the bed-rock of modern 
constitutional forms of government. The history o£ the progress 
of constitutionalism may from one point of view be regarded as 
the history of the growth of citizens' rights. Citizens' rights m 
modern constitutional forms of government do not by any 
means represent the same thing as citizens' rights in the ancienc 
City States of Italy or Greece or in the cities and communes 
of Medieval Europe. Citizens' rights in those communitieSj 
broadly speaking, meant the right to participate in the govern- 
ment and the administration — in short, political franchise. 
Nor do such civil rights as one citizen may have against his 
fellow citizens as such by themselves constitute what is usually 
understood by citizens’ rights in the language of modern consti- 
tutional law. Such civil rights enforcible in courts of law 
have existed m all communities at all stages of political evolu- 
tion, Citizens’ rights strictly speaking stand for that mini- 
mum of rights, privileges, protection and immunities which 
citizens may ordinarily claim from and against the Government 
as citizens, and without which membership in a political 
community to-day loses all moral value. In so far as the 
constitution of a country guarantees the participation by its 
citizens in the right to govern, the political franchise itself 
becomes part and parcel of the citizens’ rights. In so far as 
that constitution assures to its citizens equal access to its 
executive and administrative machinery and equal protection 
of the law, that right itself will form port of the citizens’ rights. 
Whether a right is a citizen's right or not depends thus upon 
whether or not it is really guaranteed by the constitution, 

2, The conception of citizens' rights, it may be as well to 
acknowledge from the outset, involves a certain opposition 
between the Government and the individual The , opposition, 
it may he urged, should not exist* Ifo more should there , 
exist any conflict of aims and purposes between' citizen and 
dimm* It fe-a facti hoirw^^hal mo .s^wipi.pr' f^Itio^I ideal. ' 
worth purehing can anuneialed upOi', 
friiW of a codattf.ii and' 
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io be in complete agreement. Most people again -who are 
agreed as to the ideal in the abstract will fall out when they 
proceed to determine the method to be employed m attaining 
it. And this would be so^ even when the search for ideals 
and methods to attain them is not prompted on the part of 
either the Government or the citizens concerned by what I 
prefer to describe as ^hnixed motives.” 

3. In saying all this, however, 1 do not wish to exagge- 
rate the differences and conflicts which must mark the relations 
of Government and citizens and of the citizens %nteT se m anj^ 
political community. The fact that inspite of all differences, 
people persist in living together in visibly united groups, 
representing, as they must, varying degrees of real solidarity, 
is itself proof positive that the points of agreement (not necess- 
arily consciously thought out) must largely preponderate over 
the points of difference. 

4. But the conflicts and differences exist in fact and cannot 
be abolished by the simple device (fovoured by most idealistic 
philosophers) of ignoring them. If they did not, there would 
be no live political or administrative problems demanding 
serious consideration, administration itself would be reducible 
to a mere matter of machinery, and methods of politics would, 
not mconceiveably, assume the precision of those of the physical 
sciences. 

5» The opposition between the governing corporation and 
the individual citizens, never negligible even in true democracies, 
was more real and far-reaching when Governments were, more 
frankly than they are to-day, Governments in the interest of an 
inditidual, a family or a class. The first conscious assertions 
of citizens' I'ights everywhere were made, to resist real or 
supposed abuses of governmental power, by those amongst the 
governed who believed themselves to be oppressed-^always the 
newly awakened politically conscious elements amongst the 
unenfranchised. 

6. The admitted soufc© of all citizens* rights to-day [ with 
one ptception (a) ] is the M^gna Oarta which the feudal nobility 
ol .‘England , extorted ' from^King John in 1215. The motives 
whibhipwinpted’ the English, hmw to meet fein|'|ohii4 
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liiiiiiiViiicMic liUuu i!).* la ill 

oi the coii'Urut aniai of tli<» IsiJi aiiti 19ih 

ceiitupit'-', ^Tli' iiauir.il uii/l nialieiirujlc of jiifUi Tiiil 

Hot trouble I Ii» la, nor ilal then 'Lina ^epioseiii tltiikiiid^j of 
liohtiOci! lor ^vhich f^iike ih* V^'^huai^ of Itoiaoi they 

may be siippo^^ed la hiuc i jniihKed thei - bv tlimr ben ices 
to t lie body pel ill % Xotlnii^ calculated in tleaionhtittlc their 
pcditieul iiicofiijieMico, iliay had loalli leL't imdono m the 
pu‘\ioui< ceiitniy, and this they veie to do e\en lauic com-" 
pietely in l!ie centuries that \\ere to follow* By the Magna. 
Oarta, fhe barons >Hnph extorted fion» the King a pledge that 
lie would respect lu^ Feudal obligations to es. The 

rights embodied in the Magna Caita weie not eitizcns' lights 
in the inodiTO seiistu Tiuw were, and wtie plaiii!} believed to 
be, nob constitutional but legal nghts which, under the ieiidal 
ordex^ the barons luiduabtedly had against then’ liverlord^ iho 
King. 

7, The Magna Baria would have been impossible in any 
but the feudal age. Koi was it an isolated plienoininon in 
feudal Europe. Only n\ years after, in 1222, the Hungarian 
nobles get their counterpart of the Magna Carta, the foundation 
of their ^‘liberties” (a), the celebrated ^‘Golden Bull,'’ from 
their King, Andrew II (b). In 12So, Peter III of Aragon, a 
stnmg King, was compelled to affix his signature to the '‘General 
Privilege’" which in the words of Mr. Mackiimon (e), ‘placed 
the barrier of law between the subject and the arbitrary will of 
the King’’ • 

8. Truth to say however, neither the Magna Carta, 
nor the Golden Bull, nor the General Privilege, did really 
succeed in interposing the '^bamer of law'' between the subject 
and the King. In the absence of legal machinery to enforce 
that law — a thing which was still of the future— -King after 
King, whenever one felt strong enough to do so, laid aside the 
charters as scraps of paper. The barons who took these written 


(a) In fcaUal piurka^Je, meant prifileges, exemptions, 

Itjesi iaoilopcto mi general rfghto to beeajoyeiinoowmoa. Some of 
tieie liberties' were in fwt dmi&mm oMtaelw to WellarC. Sec 
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pl^dges weie fully eonsoioius of tho weakn ss of tlieir ^'ohnrteis 
of liberties'', and took care in each c<ise to aftlrm tlaur rirfit 

o 

to offer joint armed resistance to \iolations of tli(* King’s 
|}l(‘dges. This claim to enfoice the law by organised lebelliun^ 
liowe\ei% found so liitlo countenance with the population as a 
whole and with large sections even of the nobility that m none of 
the countries mentioned was it effectnoh enioreed for an\ 
appieciable length of time. ButtheiJea^ embodied in the char- 
ters survived all breaches of tlio Roval faith and m fact grew and 
expanded with the spread of political consciousness amongst an 
inci easing pi oportion oi the population (aj. I have stated 
elsewdiero how the progress oi the constitaitioiial idea was 
suddenly aiiested in Spam, and how the wealth of the Ntuv 
World destroying the dependence of the King upon the other 
orders made him absolut<‘ soveieign of the Spanish empire. 
The movement never lost its vitality in Hungary, but even if 
it ever did pass from politics into law (as to wdiich I have my 
doubts, though the materials before me do not justify my 
pronouncing a ilefinite opinion one way or the other) , it had 
no opportunity to tiavel beyond the teiritonal limits of the 
kingdom. The English llagna Carta on the other hand, from 
being a catalogue o£ feudal privileges broadened by seveial 
centuries' accretions into a true Bill of Rights, so called fiom 
the historic document of 1688^ the first constitutional compact 
known to history between a people and their Governmentp It 
needed something more than a peaceful i evolution like that of 
1688 to convert the legal rights embodied m the last-mentioned 
document into a declaration of the inalienable rights of men 
against Governments. Citizens' rights for the first time assumed 
their modern character of an aggressive claim to personal 
autonomy m 1776 in the Declaration of Independence of the 
thirteen English Colonies of America, 

9. Citizens' rights m the United States of America are 
the same and yet not the same as they are m England. Had 
Coke and the other legalists of the one real rOYoIuiion of Eng- 
land which' temporarily estahhshed a republic prevailed against 

I cm pomt, u 
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Pym and the other more extreme Parliamentarians of the day, 
tli^3 resemblance would have been somewhat (but not on al! 
points) closer (a). Coke never admitted that the Parliament 
could legislate away the sacred principles of the common law— 
that law vhicli in his view had stood so long and so ettectively 
between Pmyal caprice and the liberties of the people. The 
fundamental rights of English subjects guaranteed by the 
common law were to his mmd sacred from interfeience as 
much by the King as by the representatives of the people 
assembled in Parliament, whose true function^ i£ they only 
knew it, was to maintain and not subvert that law. The 
Parliamentarians, hovever, won the day, and the Parliament 
became in theory what it has never ceased to be since, more 
absolute than any King had ever been after the death of Henry 
I. English constitutional writers glory in what they euphemis- 
tically describe as the ‘^omnipotence” of Parliament^ oblivious 
of the fact that in order to control the absolutism of the execu- 
tive, the English politicians of the 17th century set up another 
more blatant and fraught m more incalculable ways with 
menace to the liberties of minorities more numerous than 
those who brought about the revolutions of 1649 and 1688 (e ). 
Thus it has come about that no law or custom of the constitu- 
tion of England has a higher formal sanction than ordinary 
statute or common law, and even the most valued amongst 
rights recorded m the Bill of Bights must yield to any Act 
that Parliament may choose or be persuaded to pass, however 
contrary it may be to accepted and fundamental principles of 
good government. For protection against abuse by Parliament 
of its plenary legislative powers, the people aggrieved must resort 
(with what chance of success they must judge for themselves) 
to the polls, not to the courts. A statute in England, as Mr. 


(a| Pym's early opinion (of which only there is reoord) repndlateU the 
olAto of ottiaipotenoe on the part of Parliament as strongly as Ooke himself. 
But the 'Otil War by driving Parliament from one illegal act to another really 
left to its lincmhers no alternative other than a claim to such omnipotence in 
Insatification of their act®. McBws»in, High Court Parhammt wad it« 
Supremacy, pp* 8S sef 

(h) KAither of these rtTolntions t&pmmmi a po|mlar riaing. The one 
tplnst Oharl« 1 rerfly a civil war between iHterent of the nobi^ 

lltf it i^iir^ng'of- 

of ■ ^ lilt# Um hy t# 
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Freund puts it compendiously, is thus superior to the 
constitution ( a ) . People within the Biitish empire therefore 
hold their most cherished constitutional rights at the pleasure 
of a body of men who meet at Westministei as much for 
pleasure as for serious business. It must be admitted however 
that, occasional lapses apart, these representatives of the 
British people m Parliament have on the whole discharged 
the trust and responsibility leposod on them with extraordi- 
nary good sense and moderation. 

10. It was Parliamentary and not Roy^l absolutism that 
drove the thirteen American Colonies into revolt. When the 
Colonies had sef^ured their independence, no assembly of 
peoples’ representatives however well meaning, they argued, 
could be safely constituted the custodian of peoples’ 
fundamental rights. Already these rights had come to be 
believed and spoken of by publicists in Europe and America 
as the inalienable and imprescriptible rights of men. The 
fathers of the new American constitutions were resoived 
that neither the Congress nor the Legislatures of the States 
of the Union should be omnipotent like the British Parliament. 
The Federal constitution, as it took shape m 1787^ already 
provided against laws suspending the habeas corpus unless m 
case of rebellion or invasion, bills of attainder, tr post facto 
laws and laws impairing the obligation of contracts. ' But even 
so, several of the Colonies refused to ratify it without more 
specific guarantees in favour of subjects’ rights against legis- 
lative interference. The first ten amendments having supplied 
this deficiency to the satisfaction of the dissenting Colonies, 
the constitution as amended was ratified by all the thirteen 
States. Other amendments providing additional guarantees, 
were embodied in the constitution in later years, one 
perhaps the most important from the point of view of the 
present topic, so late as 1868. The principal specific restric- 
tions upon legislation impairing citizens’ rights are now t|iose 
directed against legislation establishing a religion or forbidding 
its free exercises abridging the freedom of speech, pres^ and 
and assetnhly, restraining the right to keep and heap arms, 

' andinlW^wp$‘ tinreasdnable' searches ^ and seizures. i ' Retro- 
aclivtle^^ntion is resfe^lnod'by*,'^)prohi^^^^ of' empmi fmto 

' -‘'V — 7- — ' ‘ — - 
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laws and oi laws impaiiing the obligations of contracts ; and 
the power o! oiiiinent domain is restrained by the requirement 
of compensation {d)» But there are also general limitations 
pro\idcd m the 14th Amendment of to the end that 

all citizen& shall enjo}^ the equal protection of the laws, -which 
Freund regards as ‘^peihaps the greatest safeguard of 
(b\ and that “no person shall be deprived of life, liberty 
and propt rty -without due process of law.” The former of 
these provisions read with the prorisions of the 13th Amend- 
liient (abolishing ^slavery) and the ISfch (bestowing active 
political franchise on the former slaves) have put it in the 
power of till' courts in America to set asidij all legislation 
based on unjust discriminations of class, colour^ race, ago, sex 
or interest. 


11. The guarantee that no person shall be deprived of 
llft’j liberty or property without due process of law has been 
correctly traced to a -v/ell-known provision of the English 
Magna Carta. But whereas, as embodied in the Magna 
Carta and ro-affirmod in later constitutional documents, it 
is a safe-guard against the arbitrary and despotic abuse of 
executive power, in the 14th Anendment of the American 
Federal constitution, it appears r,s a safeguard against unjust 
legislation. Due process of law/’ g this extended signi- 
ficance, has been interpreted to mean “conformity to the 
ittlled nraxims of free Government/’ Bertliolf v. O'Reilly (c). 
It has, in the words of Mr. Freund, thus become “a 
requirement of the constitution that every statute should 
be the exercise of some recognised power justified by the 
/reason and purpose of government ” (d) and by means which 
reasonable, judged by the standard of “proportionate- 
of means to end’’ (e). To ascertain w^hether legislation 
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i^f,With reference to the requirement of due process, consti- 
or not, it thus becomes necessary for the courts to 
ana^e the powers of government and define the nature of 
eachtVfli® requirement of due proce^ of law thus implies 


(a| Mice JPowar, f 
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ihat each governmental power has its inherent law which 
stands above legislation, and the legislature and is enfoiced by 
the courts in the ordinary administration of j iistice (a). 

12. It may he asked, why cannot a legislature of the Why even rc- 
peoplos’ own representatives be trusted to make no laws affec- 

ting people’s rights which aie not absolutely necessary in the cannot be 
public interest ? The obvious answer is tha*- no legislature thu uinmato 
however lepresciitativc is infallible, and as legislatures must peopW^“" 
be governed by majorities they are seldom, on any question 
upon which pop.ular passions run high, representative of the 
whole people, or even the best of them. Majoiity rule, m 
moments of excitement or anger, may easily turn into the 
rule not of reason but of prejudice, and may, in ceitain con- 
ceiveable circumstances, make itself that worst form of oligarchy, 
the rule of the party which is physically or economically 
the strongest. If up till now the lule of the majoiity h-’S, 
in most places proved to b®. .v .,'hole betti.®°^ ™ 

equitable than the class ruj.le" which has gone bofSA* 

IS because so long democ /racy has been ^’chiefly 
in rectifying the grosser f'lncqualities of preceding - 
The American people have, 6to my mind displayed ra.e politi- 
cal wisdom in not trusting Jheir liberties, just saved from th' 
pretensions of the omnipr'’ Jnt English Parliament, >o the saf 
keoping of the casual majoC^ties of their own legiskAtures. 

13. _ It must be remembered however that tl;/e general mi- The scope of 
tations imposed upon le Jis'ation by the Eour.'ceenth inend- legisiatwe 
ment are not absolute. Astnter'pretoa’dy theyiurts; is leaves semully^es- 
considerable scope to American legislatures lor the free exer- POTrtinth*'® 
cise of their “police” power, subject though it is to review 

by courts of law who are charged with the duty of seeing 
that this power is not abused or unreasonably exetcised (b). 


(a) Ibii, p. 15. It is perhaps neoessry to add that the^ United States 
constitution does not guarantee freedom of speech and r^lipon and right 
of tnal by the jury a^mat attack by the State legislatures. Bet this 
guarantee is provided ly the State constitutions, most ■^bich, 
the provisions of the National constitution, Some little %ira than »■ ©>py 
of the National hill of rights. Ashley, the American ffedetal sSlip, pp. 


(h) “Under the Ainerioaa tfstew of, (JoYfemment, 
anthoiihy to mke, polh^ re^ati){)|W,^^^vbste(^t'’(*^ In the l»^|l^4re* pf 
tjhe several' 'fltates, 'tp k plenty', ni^y 'ti»' 

^ajriUKwSty \k poktlvejfcoiwlStH^'^.^hi^ : 
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Even ilic spociiic iimitations meni'Kjnetl above do not imply 
that the rights guaranteed by the constitution arc absolutely 
inalienable and imprescriptible. The constitution itself may be 
modified, though with difficulty. 

14. The constitution in America is the ' supreme law o! 
the land'’ which must pre\ail over all other law whether of the 
legislatures or of the law courts. Courts in America^ unlike 
those of Europe^ have not only power to place authoritative 
interpretations on its language and declare all statutes 
contrary to it to be ultra vires of the legislature, they 
are expected and required to do so. It is thus the courts 
of law which m the United States finally set limits to the 
public law^ of that country. 

15. It would be well before passing on to consider the 
nature and character of citizens’ rights in other countries to 


spee^n I ^c) In th© authorities of Municipal 

bratio Ip subordinate atul )|5.ted manner. Black, Constitutional 
•rd para. 15fi. ^Vhat is fehe.exti %nt of this power ’ Its scope is said 
^-ooerly limited to the making u laws which are necessary for the 
of the State itself, to »^#cure the uninterrupted discharge 
r.*le#il.i,.tetanotions,forthe preteBtuiXi and punishment of crime, for 
% «reserir4*»n of the public peace and order, for the preservation and 
pKoUon of the pnblio safety, the publitsl| morals, and the public health, 
aitdof the pt'otsotion of all the citizens the State m the enjoyment of 
their .d, nghts nKianst fraud and oppreasioi^. para. 152. Its enlarge- 

ment’,, eontino'H !.,ose application of the tfejm to cases whore it is neither 
needed lu- appiopAmtemregaided as a serioiM| menace to personal freedom. 
The iitn^^ioua A police regulation to 

he valid' v'|tod» 'Of the Federal on State con- 

sfcitution,.'' ipfcerfere with the exclusive Jurisdiction of the Congress, 
(c) discriminate against individuals or classes, (d) be unreasonable, 

(#} imsM pnvafce rights of liberty or property unnecessarily, (f) Lastly, 
it' mitst relate to some one or more of the objects for the 

which this poww may be exercised, and be proper and 
adapted tp^-^l, pwpose. Heedless to say that under the American consti- 
'tutical 'ft province and duty of th© court to determine what are the 

‘j^per »uT#ft|ii lor the exercise of 'this power, and what constitutional 
limitations *cik'^tictions mu^ he apphid to its exercise, and whether the 
statute In w a r^nable exermsc of the power ; and as to the 

hrtter^ point may and sitould ©n;|ulre wheiier it hm a r«l and 

'SuWulittt to pubic safety, hedth m welfare, smd operates or 

tends, in sotoi < te promote mA secute these ohieots® In other 

, de«^<Hi' is ocft4hidim, hut^^ ^ ' aufeject te^ jadicia! 
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adequately realise the stupendous responsibilities which the 
interpietation and application of the 14th Amendment impose 
upon the courts. The Fouiteenth Amendment docs not fix 
any definite standards, and the control of the judiciary over 
legislation implied in it is, m the last analysis^ discretionary. 
It IS thus that not the executive, nor the legislature, nor 
even the written words of the constitution, hut the judiciary 
who become, in relation to the exercise of the police power of 
the State, the guardians of people’s liberties. hTo doubt, tlie 
judiciaiy too aie a department of Government and it is thus 
again a department of Govenmient which conclusively detei- 
mines whether a given act is within the principle of reason or 
not. ‘'But the great advantage of the American system,” 
Freund correctly points out, “is that the power of conclosivo 
determination is withdrawn from a body accustomed to follow 
considerations of expediency and interest and vested in organs 
which by virtue of their constitution, met I oi^-procevJure, and^ 
traditions are peculiarly qualified and apt to give effcc'frJiO ^the 
claims of reason and jusdee” (a). “ Practically,” the sfjime 

writer adds, “the present system of judicial control over , legis- 
lation has meant in many cases that unless all three depaitments 
of Government are convinced of the justice and roasonablencsp 
of a radical change in social and economic policy, it 
become embodied m principles of law”. / 

16. It would be impossible, within the limits of the 
treatment, to define in detail the fundamental rights of cifi^sens 
which courts in America have developed under the »ix-ajdow of 
the Fourteenth Anmndment. The sul)jeob ia with Exhaus- 
tively and with uaxtsual scientific accumen by Mr. Freund in 
the third part of his book on “Police Power”, To fmention 
briefly some of them, the' courts have m the exercise / of their 
Pretoria!! power vindicated against legislative interference 
liberty of bod^ {inter alia against unreasonably^ contracts 
of servitude sanctioned in former times by a' variety of 
labour legislation), liberty (within the limits of /decency and 
safety) of private eondtict (ineinding freedom 6t social inter-* 
course) and fr^edoin (ij^ithiU rocsonable limits) bf as^ociateonj 
mi^tipn, . settkme^j 0^<>npatiom Th<sy h^TO > also 
prolectud' qfcbhs/ro4 cfass riiscrimiu#ions’^^^ 

^ ^ 'j'. i ■t J. V "I .'.I.. 'I'lf "I I 
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eimctiiiriit and enforeemcnt of Stale la\\s. These coiiplerl 
the immunities specifically piovided m the constitutions 
seem to set up rts avifi the Uoveniraent not a ineic aggrega- 
tion t?f sentient organisms mechaDically responding to the will 
and pleasure of an omnipotent Govermnentj but iiiiman 
personalities living and autonomous, their autonomy m impor- 
tant ways limiting that of the Go\emmeiik 
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17. I do not mean to affirm that this individual autonomy 
has evei been really wanting in the British constitution, I 
only mean to say that it is not guaranteed against interference 
by the ordinary mode of legislation. The tiust reposed on their 
legislature by the British people has been so far justified that 
the liberties enjoyed by those directly goveimed by the British 
Parliament are scarcely less ample then those of an average 
American. It is otherwise however m the remote Colonies and 
Dcpendencji^s of the British empiie which cannot be governed 
fi'om %^est?m 0 ister and the internal government of 
not yet been handoa' D'mr to selBgoverning repre- 
xli^nCativc legislatures. In these parEs of the Bmpire;, the 
hwB are virtually made by the executive authorities and in 
’ * eircumstances which scarcely provide sufficient guarantees that 
Just rights o£ the people will receive adequate considera- 
What liberties the people of these localities m fact 
mf^Qy they owe really to the spirit of the Home Govern- 
which colonial administrators carry with them to these 
distei^l and which even long years of bureaucratic 

to alto^ther.^ It must be noted, how- 
ever, flat tli6 Bjrnm under which you% fresh from the 
schooif colleges of the United Kingdom dre sent out to the 
colonies las life-members of governing services is, in its results, 
not quiw favourable to the maintenance of this spirit. To this 
any wo are attributed certain notable departures in Indian 
ie^ktion from the principles of English administrative law, to 
wtieh I kil^i^asion to refer in another connection in a provious 
lecture (a)* , ^fefen judicial opinion seinas, in some instances, 
to }mm oui ;4he complaint one hea^ so frequently in this 
■ wuntiy 4® Mecutive in India tre not' averse to taking 
more power, 4|.sktttte than k justified by nmmUm The 
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Indian Press Act (I of 1910) is an instance in poini The 
object of the Act was stated to be to control certain section 
of the piess^’g which, in spite of successful prosecutions under 
the oidiiiary law against sedition^ had ^^continued, both by 
openly seditious writing and by suggestion and veiled incite- 
ment, to inculcate hostility to British rule/’ theieby leading 
young men peculiarly susceptible to these influences to com- 
mit murderous outrages of a distinctly amarchical character. 
But to Sir Lawrence Jenkins, C. J, the provisions of sec. 4 of 
the Act appeared to be '‘so veiy comprehensive and its language 
so wide'’ that it was “difficult to see to what lengths its opera- 
tion might not be plausibly extended by an ingenious mind,” 
“that they would certainly extend to writings that might even 
command approval,’’ and “much that is regarded as standard 
literature might undoubtedly be caught” (a). Of the Defence 
of India Act (IV of 1915) under which power has been expressly 
taken,for the duration of the war (which the armistice of llth 
November last has virtually hut not legcdLy brought to a cIose),rf 
and for six months after, to arrest and imprison without charge 
or trial, or to try by the aid of special tribunals persons suspected 
of or charged with crimes and misdemeanours quite unconnected 
with the war (b), Chapman, J., observed in the course of the 
argument in PaTVfiChhivdT Aliiv v I he Ctowu ( c ) that f no 
Act (i. e. of the Indian legislature) has gone quite so far as the 
Defence of India Act. It is the farthest limit to which the 
Government of India has gone/’ and m the course of the judg- 


(a) la Rf Mahomed Ah, I. L. R. iO Oal. 466 (1913). 

(b) The Committee recently appointed “to investigate and report on 
the nature and extent of the oriminal conspiracies connected with the revo- 
lutionary movement m India and to examme and consider the diffloulties that 
have anseii in dealing with snoh conspiracies and to advise as to the legis- 
lation, if any, necessary to enable G-ovemment to deal effectively with them” 
have recommended incorporation, with 'modiBoations and snbjeot to oertain 
suggested safeguards, of those and like provisions of the Defence of India Act 
as parts of the permanent statnte-book of India. The special tribunals 
appointed /me for the trial of particular oases are however to be replaced 
by benches of three permsmently appointed judges of the High Court. A MU 

embodying these changes is, at the time these pages are bMng seen through 
the press, receiving consideration from a select committee of the «ov^Ki« 
OeaMwl’s Council where it met With a very hostile reception fiMp ^ non^ 
'oftanlpiemhers. ' , >^i, ■ ' 

(©) (tSlSj Pat 97>»t PP, HI aii4'l86>, 
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liienfc indicated a possible coiitontion nofc urged in the case that 
iho Act might be invalid as involving “the abrogation of a func- 
tion essential to the continued existence of the High Court.” 
The statute book of India contains, besides, provisions restric- 
ting, for even normal times, the fieedom of association and 
assemblage to an extent sufficiently marked to have called for 
special mention, under the title ^'special repressive laws,” in 
Mr. J. B. Cotton’s statement of the law relating to India in 
Halsbiiry’s Laws of England (a), 

18. But apart even from these special laws, which it may 
be assumed will be withdrawn the moment the provoking 
causes thereof should have been removed, the sum of citizens’ 
rights possessed by the people of India seems meagre in com- 
parison with that enjoyed by the British citizens of the United 
Kingdom. Indians have been promised equal access to all 
public offices since 1838. Quite recently, the Secretary of State 
for India made a statement m Parliament declaring it to be the 
fi ; bo Home Government to give India a measure of res- 
' gifvernraent adequate to the requirements of the 

coimiry. Until these and other pledges should have been 
tisi! ««slateJ into action, India will not have much to show in the 
of citizens’ rights. Equality before law has been in a 
larj^b measuie secured by the establishment in a modified form 
of lli»» English *Vule of law.” But even here, the Civil and 
Criminal. Procedure Codes contain provisions giving special 
procedural privileges to European British subjects and to high 
officials ai criminal trials, and to highborn people and men of 
rank and position at civil trials (b). Security of property 
Indians enjoy in the same degree as Englishmen, except for the 
fact that they must pay whatever taxes are imposed on them 
by a non-representative legislature. But it sl^ould be noted 
that texation does not on that account generally err in the 
direction of severity. Privacy of correspondence is no more 
secure ,in India that it is in England, and having regard 
to the larg^ powers of search given by the law to ^ magistrates, 
police an4 other ' officers, the domicile of m Indian does not 
'app.ear to' be quite: as inviolable as the doipicile of an ' Unglish- 
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man* There are no legal restrictions to freedom of migration 
and settlement and to the pursuit by an Indian of any tradi* or 
calling of his choice, but the la%88ez faire policy until now 
followed by Government even in the face of keen State-oncour- 
aged and State-subsidised foreign competition has narrowly 
restricted their freedom of choice, (a). Since education both 
primary and secondary has to be paid for and is not compulsory^ 
the Indian child has no right of education , and, in the absence 
of a poor law of any sort, no Indian has a right to aid when 
left wdthout means of support. The Indian enjoys full 
freedom of wmrship ; and, as I have stated elsewhere, Indians 
possess, to them, the inestimable privilege of suing the 
Government in courts of law upon contracts as well as on 
torts, though even here doubts have been thrown on the 
extent of this right in certain Indian decisions which havo 
been discussed in a previous lecture (b). This, the one 
real right which has been guaranteed to them against the 
Indian legislature by Parliamentary statute, was narro\^X'" 
saved from being taken away by legislation recommended tQ 
Parliament by the Government of India m 1916, a measuie 
which, fortunately, failed to pass the Joint Committee of tfie ^vo 
Houses of Parliament which sat to consider it, Put/ting 
aside the provisions of the Defence of India Act I Y of 1915, 

— 

i 

(a) Freedom of settlement and trade is, I understand, seriously ^restricted 
in certain backward areas, such as the Santal Pergannahs and the iColhan in 
Ohotanagpur. The statement in the text has therefore no claim to universal 
application in all parts of British India, As to industrial opportunities, the 
Montague-Chelmsford Report on Indian Constitutional Eefoms takes special 
note of the poverty of the people of India and the duty which rests on the 
Government to develop the industrial resources of the country whereby only the 
general level of well-being in the country may be materially raised. Amongst 
the political evils which arise out of India’s industrial helplessness and depen- 
dence for manufactured goods on foreign oountnes are noted the lack of 
outlet for educated Indian youth and the consequent discontent amongst 
the educated classes^and the general suspicion, to v^hich the fact that Indian 
foreign trade is largely with the United Buingdom lends colour^ that this indus- 
trial backwardness has been positively encbura^^d in the interest of British 
manufacturers; **In' the of th©Oompsuyy*^i% )Eteport states, ‘‘the eominer-^ 
©ial development oi the (jountry ,Wte hatui^Ily Mismd m ^ hotter of ' 

Rit the latm? attitude of Goverunj^t towards w ^rowtlon of industri^ ,, haS’ 
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wliich by terms is to last only for the clnratlon of the 
present war (a) and for six months thereafter (b) and the State 
Prisoners Regulations and Acts, the Indian citizen possesses 
freedom from arrest in the same degree almost as a British 
citizen in England, notwithstanding the fact that the writ 
of habeas corpus does not according to judicial decisions 
run through the greater part of India, Trial by jury is not, 
and indeed no particular mode of trial is, guaranteed to 
Indians as it is for certain classes of trials in America and 
Some countries of Continental Europe; nor is there any 
gnaiuntoe against trials by special tribunals such as exists 
in the constitutions of Switzerland and some other Continental 
countries and a number of Latin American Republics ; but 
tloj provisions of Act XI of 1857 and the Defence of India 
Act iV of 1915 apait, trials by special tribunals of private 
citizens have but rarely occurred in India. In sec. 42 of the 
' . ^ Governumi of India Act of 1833, Parliament enacted a 
***. * ^*%:‘*rovision which, as embodied in sec. 65 of the Government 
India Act of 1915, withholds from the legislatures in 
power to make ‘'any law affecting the authority of 
Pa^^liament, or any part of the unwritten laws or consti- 
tioii of the United Kingdom of Great Britain and Ireland 
wha*^?‘i-n may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom”. What this 
clause \©^?:actly means has been a subject of controversy in 
India^ \But Mr. Justice Norman was of opinion in Ameer 
Khan^B ease (c), that as allegiance to the Sovereign is 
correlated to and is dependent on the protection which is 
due from the Sovereign to the subject under the common 
law, the common law guarantee of fundamental rights of 
British subjects were protected by this clause from abroga- 




¥ 


(ft) The ww has ia law been only suspended and not eoaclnded by the 
amistiw of Ilth Hovwher 

(h) As previously observed, the Bowlatt Committee hm recommended 
the inwrpo^^km, with modifications and subject to certain suggested 
lifeguards, of the provisions of this Act in the statute hook of ludia until at 
least the revolutionary conspkaoies which they are intended to check should he 
©ompl#€dj Of ewome, wd a Bdl embodying these recomendation^ which was 
j^eived with Ungualified disapproval by the nomo&ial (|,nd|an) members of 
, ' the 'OourMl of' tim 0#f eratr as these pages are ^ping 'to the prew. 
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tion by the Indian legislature in the case at any rate of 
poisons in India who bofoie 1833 enjoyed the pioiection of 
that law. Norman, J., further seemed to think that a? the 
common law did not apply to Indians residing in the Mufiissii, 
the provision of the statute did not apply to them I hoAe 
elsewhere given leasons in support of the suggestion that 
the common law should be held applicable to British subjects 
without distinction in every pait of India. Assuming that 
this is so, and that the interpretation placed on the provision 
by Norman, J., is correct (a), I cannot help thinking that in 
this provision is embodied a guarantee 'comparable to a certain 
extent to the provision of the Fourteenth Amendment to the 
Federal Constitution of the United States, and lawyers and 
judges in India have missed a great opportunity in failing 
to make it as fruitful of constitutional principles as the 
Fourteenth Amendment has come to be in the hands of 
American judges and lawyers. 


19. I have already stated that no citizens’ rights however 
fundamental are immune in the British Empire from interfer- 
ence by Parliament. The gieat constitutional documents pro- 
vide immunities from interference by the executive not autho- 
rised by statute. These, which stand for fundamental citizens’ 
rights under the English constitution, include (1) the 
right to personal freedom secured by the prerogative writ of 
habeas corpus, (2) non-interference with property, (3) non- 
taxation without legislation, (4) right of petitioning, (5) equa- 
lity of ojBficials and non-officials before the law, (6) pro- 
tection from arbitrary search and seizure, (7) freedom -of 
discussion within the limits of law, (8) freedom of assembly 
under similar conditions, (9j freedom of association for lawful 
purposes. It should be remarked in passing that not all 
these rights are specially guaranteed by Parliamentary 
statutes, but some follow natumUy from the absence of 
specified restrictions of law upon the freedom of individuals 
to act in what manner thejr please so long as they do not 
commit breaches of the law. It would generally indeed 


Citizens* 
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(a| 'Normah. t6hav© hem diisapproved on appeal '% 

Ptirf 'tod Stitfcby, JJ., & Jtogi 4' 'k • 8^ (1670) ; at pp, 477 aad 481, lai it to 
tqr' Rahinj, 0, iii ir, 
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be more correct to say that under the English constitution, 
an individual is ordinarily free to commit even breaches 
of the law but at the risk of paying the penalty provided 
by it. 

20. The autonomy of the human person vis avis the 
State was affirmed with unmistakable emphasis in the Decla- 
ration of the Eights of Man and of the Citizen by the leaders of 
the French Ee volution in the year 1789. ^^The end of all 
political association”, the declaration preceded, the con- 
servation of the natural and indefeasible rights of man.” 
In the first article of the Declaration of Eights of 1793 
occurs a passage which lays down that ‘^the end of society 
is the common welfare. The Government is founded for the 
purpose of guaranteeing man the enjoyment of his natural 
and indefeasible rights”. These declarations of rights there- 
fore made the autonomy of the individual anterior and 
Superior to the State which according to them exists for no 
other reason than to protect and secure this autonomy. The 
Oovernment of the Committee of Public Safety which kept the 
soil of France free from foreign invaders and even carried war 
into the enemy’s country was a travesty of this autonomy. 
Even as a philosophical doctrine it met a violent death with 
the accession of Napoleon’s empire. A century’s experimen- 
tation in constitution making Bas at length cured French 
constitutionalists of the habit of including long bills of rights 
in their constitutions ; and the constitution now in force has 
got no bill of rights m any part of it. Philosphical writers 
seem still disposed to regard the Declarations of Rights as 
embodiments of living constitutional principles. But as in 
England, as a proposition of practical politics, the legislature 
and the executive between them are free to work out what 
citizens’ rights they may deem advisable to recognise at any 
moment. Nevertheless, it is only fair to note that to the prin- 
ciple of equality (which with liberty and fraternity formed the 
triple watchword of the Declarations of Rights), French pub- 
licists trace the following institutions : (1) nnitersal suffrage, 
(2) equab obligation of military service, (S) rules regarding 
promotions in the army, (4) apportionment of taxes according 
to ability ^ to ^pay, ithe^establbhment 6t' governin®teii 

pdinthe; 

‘^mission, to th^ ftilib 'i^vicesi (6); 
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tanee of childien and tlio abolition of entails, (7) the abolition 
of privileges in the matter of carrying arms, hunting and fish- 
ing and of Jurisdictional privileges (a). 

2L The experience of America might lead one to suppose 

that wherever a constitution embodies a bill o£ rights the bills of nght 

necessary consequence thereof is to place these rights above 

interference not merely by the executive but also by the 

legislature. But as I have pointed out more than once, it is not ca does not 
, * - ‘1 place citizens 

usual on the Continent of Europe and even in America outside rights above 

the United States to admit the competence of the courts to b^fthe kgit 
pronounce upon the constitutionality of statutes, the legislature l^ture, 
alone being moreover generally considered to be the sole autho- 
ritative interpreter of its own Acts, The power of courts to 
declare legislation invalid on the ground of its being unconsti- 
tutional is expressly denied in the Austrian and Swiss constitu- 
tions, as also in the Mexican which m other respects is so 


largely influenced by the constitution o£ the United States. 

The constitutions of Belgium, Sweden and Chile roundly declare 
that the authoritative interpretation of laws is vested exclusively 
in the legislative power. The highest court of Germany has autiiority to 

, finally inter- 

claimed it to be within its competence to pronounce Imperial pret statutes 
statutes invalid as being unconstitutional, but the power has nomee oT 
in fact been never yet exercised (b). It must therefore on the futionahty^* 
whole he concluded that such citizens’ rights as are declared is denied, 
inviolable in the constitutions are not guaranteed against inter- 


erence by statute outside the United States. 


22. In some instances, moreover, the failure o£ the legis- 

latnre to provide suitable remedies for enforcing the guaran- nery prevent 

teed rights has in effect made them unvailablo even against Ling 

the executive. This has been notably the case in Prussia and effectively 

guaranteed 

Austria ; so much so, that in advertence to the absence of against 
machinery for giving effect to the elaborate bill of rights teXrenee k 
contained in the Prussian constitution. Dr, Gneist has spoken 
of it as iesc imperfecta (c) I Thus what in America is viewed 
as the supreme law is dismissed in Prussia as a law of 
imperftet so mheh depends upon the point of 

' I w£k.ik«.il ' I ' I , . , r ! , , I !. 
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view. Thus while the conctitution solemnly guarantees the 
liberty of instruction, no statute having been passed to carry 
thorn out, the previous laws remain in force whereby no 
school can be opened without permission from the Govern- 
ment. Again whilst the constitution declares that the right 
to assemble without arms except in the opun air shall be 
free, in point o£ fact notice o£ every meeting held to 
discuss public affairs must be given to the police who have a 
right to be piesont and a very extensive power o£ breaking it 
up. “The result of this,” says Mi. Lowell, “is that neither the 
legislature nor the citizens have sufficient means of defending 
their rights and although the recent increase of local self- 
government aud the establishment of administrative justice 
have done something towards remedying the defect, personal 
and political liberty are still far from enjoying the same pro- 
tection as in Anglo-Saxon countries.” 

23, Of Austria, the same writer says (a), “Although the 
fundamental laws purport to guarantee certain personal rights 
and one o£ them is framed for that special object, yet in fact 
the guarantee is by no means strongly effective. Not only do 
these laws fail to impose a legal restraint on legislation or 
render void a statute that infringes their provisions, but some 
of their clauses are mere statements of general principles that 
still await legislation to carry them into effect, while others are 
limited and qualified, if not actually contracted, by statutes 
which roh them of most of their value. The fundamental rights 
speak of a right to sue officials for injuries done in the exercise 
of their office, but no law making this possible by providing a 
method of procedure has yet been passed. Again, the right 
of meeting and forming associations is recognised in principle, 
hut except for trading societies and religious bodies belonging 
to particular sects, an association cannot be formed without an 
offldai certificate which may be refused in case its object is 
illegal or dangerous to the State. Copies moreover of the 
by-laws of societies, of their reports to the members of their 
business transacted, of the officers elected and in the case of, 
a political society even of the names of new members, must 
be given to fte Govemment, and in order to prevent all 
possible controversy all correspondence between political 
fa) Lowen, Gkwwma^ta and Partin in Contii»it«l Tol, II, 
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societies in specially forbidden. The police have also a right 
to be present at the meetings of associations with power to 
dissolve them, even to break up the society itself if anything 
is done which does not fall within its objects as stated m its 
byelaws. As for public meetings held for any purpose by 
persons who do not belong to a regular association^ the officials 
can virtually forbid them or disperse them at pleasure. 

24. ^^Again although the fundamental laws guarantee the 
right to express one’s opinion and declare that theie shall be 
no censorship of the press, yet the statutes provide that 
the business of printing shall not be earned on without a 
license and every number of a periodical must be submitted 
to the police before publication so that it may be confiscated 
if it contains anything countiy to law. Moreover, periodicals 
issued fortnightly or oftener cannot be started until a deposit 
has been made with the Government to secure the payment of 
fines and they can be suppressed if this is not kept good, a 
provision that hinders the publication of small newKSpapers and 
gives the Government a hold over the daily press. Finally, the 
constitutional rights can be temporarily suspended altogether 
by a proclamation of the state of seige issued by tbe Minis- 
try” (a). Lastly^ the Eeichsgericht which has been specially 
entrusted with the duty of protecting the rights guaranteed by 
the fundamental laws from infringement by the officers of the 
Government, and is for that purpose independently constituted, 
is forbidden to question the validity of a statute which has 
been promulgated m proper form. 

25. The courts of Belgium have no more power than Oitimis’ 
those of Prussia and Germany to examine the constitutionality Belgium, 
of statutes. Nevertheless the bill of rights embodied in the, 

Belgian constitution is as real as the liberties secured to 
Englishmen by the law of their constitution. M. Charles Faider, 

a very eminent Belgian lawyer, speaking before the Belgian 
Court of Cassation over forty years ago, said : ‘^Freedom reigns 
among us without flaw and without infringement. It takes 
every form, it sustains every right. I have freedom of person ; 
and I can only be arrested in the prescribed manner. I have 
freedom offfiome ; and my di^rellmg is inviolable, subject to the 

' " i(a) in II, up, ‘ 



576 


LrOAL EELATIOlS'S* 


[Leg, XXL 


Citizens* 
lights m 
Switzerland, 


OltiswjQ* 
!%htE in 

li 


rule of law. I have freedom of property, and I am guaranteed 
against expropriation, confiscation and arbitrary taxes as well 
as forfeiture which has been abolished. I have freedom of 
activity ; I am fioo to work, to choose my trade, to enter into 
industrial contracts. I have freedom of opinion, for all the 
channels of the press and of publication are open to me. I 
have freedom of speech, for I can speak freely whether in 
Parliament, in the pulpit, in the police court, at the bar and 
in whatever language. I have freedom of thought for no one 
may violate the privacy of my letters and the law lays no hand 
on my thoughts, even my guilty thoughts. I have freedom 
of worship, for my conscience is free, the ministers of my 
religion are independent, I may let it exert its full influence 
and efficacity for mo. I have freedom of instruction, for I am 
allowed to teach and to learn, where I like and at every stage 
what is known and what is believed. I have freedom of move- 
ment, for every barrier has disappeared within the country and 
the protection of foreigners is assured. I am free to seek 
help, to claim justice, to make my voice heard against any 
oppression, for I can use when I please the right of petition”. 
“These words,” says Mr. Ensor, “are as true to-day ” as when 
they were spoken (a). 

26. In Switzerland, as in Belgium, the Courts have no 
competence to question the constitutionality of statutes. There- 
fore the bill of rights in the Swiss constitution is not above 
interference by the legislature. Nevertheless, next to Belgium 
and England, individual liberty is most efficiently guaranteed 
in actual administration in Switzerland. Equality before the 
law, freedom of movement, liberty of religious belief, freedom 
of opinion and of association, right to petition Government, 
right to appear before the legally constituted tribunals erected 
for special purposes, prohibition of imprisonment on account 
of debt and of all corporal punishmenfo, prohibition of execu- 
tion for political offence and freedom of occupation are 
very real rights in Switzerland (b). 

27. The MU of rights in the Statuto of Italy guarantees 
to all inhabitwa^ of the kingdom equality before the law, 
liberty of peifsosm ii^viol^bility of domicile and of property, 
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freedom of the pross^ exemption fiom non-Parliaunentary taxa- 
tion, and^ with qualifications, fri‘edoiii of asKcmlbly (a. Ex(‘ept 
for the provision forbidding censoiship ‘)f tlu* press and 
^qieihaps’’ that protecting the right of public meeting, tins bill 
of 3 ightS; according to Mi, Lowell, was not designed to guard 
against oppression by the legisLitnie, hut (as in England and 
Belgium) only by the executive. 

28, 111 Spain, as in Italy, the distinction between cons- 
tituent and legislative powmrs is not sharply drawn and a 
simple Act of the legislative .body is m practice adequate to 
modify the ivorkmg constitution of the kingdom. Th(‘ bill 
of rights embodied in the present constitution guarantees 
freedom of speech^ freedom of the press, peaceful assemblage, 
the formation of associations, petition, unrestrained choice 
of profession and eligibility to public offices and employmenl 
^^according to merit and capacity.” Immunities guaianteed 
include exemption from arrest ^'except in cases and in the 
manner presciibed by law,” exemption from imprisonment 
except upon the order of a competent judicial officer^ freedom 
from molestation on account of religious opinion ^‘provided due 
respect to Christian morality be shown” and exemption from 
search of papers and effects and from confiscation of property 
save by authority legally competent. Penalties other than 
those fixed by law may not be imposed by civil or military 
authorities. Immunities respecting arrest, imprisonment, search, 
freedom of domicile, freedom of speech and press, assemblage 
and association may under the provisions of the Constitution 
be suspended throughout the kingdom or any part of it, but 
only when ‘demanded by the security of the State and then only 
temporarily and by means of a specific law. In no case may 
any of the other guarantees be withdrawn even temporarily. 
When the Cortes is not sitting, the Government is authorised 
to take all emergent measures, subject to early ratification by 
the Cortes (b). 

29. need hardly be pointed out,” says Mr Ogg, “that 
the opportunity for the evasion of constitutionalism which is 
created by tbe powbr of suspension is enormous and any off© ’afc 
^11 Mitm Wtli ‘tlio history of pufelic affairs in Spain would be^ 

¥i'' '> Of j|!|^ ‘ , 
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alile to cite iiiiuiorons occasions upon whicli^ upon pretexts more 
f)r less plausible, the guarantees o£ the fundamental law have 
been ser at naught/’ 

30. Bills of rights figure m the constitutions of the three 
Seaodmavinn kingdoms. That of Denmark contains a wudo 
¥ariety of guarantees respecting religion^ freedom of the press 
and speedy liberty of assemblage and of petition and unifor- 
mity of jiidieial procedure^ which taken together constitute a 
very substantial bill of rights ta\ 

8L The bills of lights in the Dutch and Japanese consti- 
tutions as also m the noiv defunct constitution of Russia aro 
expressly made subject to legislation and are therefore obviously 
intended to protect the citizens from the executive and not the 
legislature. This appears indeed to be the general character 
of the charters of liberties of all countries other than the United 
States. 

32. The bill of rights in the Portugese Republican consti- 
tution of 1911 possesses a peculiar interest as being the latest 
and the most comprehensive embodied m any constitution. To 
citizens and alien residents it assures full liberty of conscience, 
freedom of speech and of the press, liberty of association, 
inviolability of domicile and property, privilege of the writ of 
habeas Gorpvs and freedom of employment and trade, save only 
when restriction is reqaired for the public good. Law is 
declared to be uniform for all and no public privilege may be 
enjoyed by reason of birth or title. None may be required to 
pay a tax not levied by the legislative chamber or by an 
administrative authority specially qualified by law , and, save in 
cases of enumerated oflFenees of serious import, no one may be 
imprisoned except upon accusation according to forms of law. 
No one may be compelled to perform an act or to refrain from 
the performance of an act except by warrant of law (b). 

33. A survey of the bills of rights, such as I have just con- 
cluded, suggests certain observations of a general character 
which 1 think should be recorded in this place. It is to be 
remarked, first, that they are all institutions of recent growth 
which had no parallels in Greek, Roman or other ancient poli- 
ties. Secondly, they all represent attempts, to'' 'give' practical 
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shape io certain conceptions of the relations of the governing 
corporation and the individuals under its go\ ernance. Thirdly, 
these conceptions are on the whole eminently practical and 
have very little of the Utopian about them. Tiiej' cannot be 
dismissed as meie cogitations of philosophers which have no 
piactical bearing upon the facts of life. But chat does not 
mean that they are not inspired hy that deepest and truest of 
philosophies — the philosophy of experience. They aie the 
crown and the consummation of the science of politics descend- 
ing into practical life. 

34. Again, though most of them came to be formulated 
within the space of less than a century, they have by no means 
been blind copies ot some captivating original. They are 
01 game grovvths which exhibit important differences m content 
as well as method. These ditfcrences, it is not my purpose 
either to overlook or under-estmiate. It is indeed these ditfei- 
cnces that to my mind add to th,e value of the numerous points 
in which they all agree. They all agree in prescribing for the 
individual a sphere of liberty and autonomy upon which the 
Government itself may not, in the absence of compelling leasons, 
enter or encroach. This agreed sphere of individual liberty 
embraces at the very least freedom of tho person, equality be- 
fore the courts, security of private property, freedom of opinion 
and its expression and freedom of conscience, Without these, 
life in these days would truly be (in language which I borrow 
from Hobbes) “poor, nasty, brutish, short.” But out of all tho Bill of rights 
bills of rights just reviewed one in particular, that of the United riciHfcora-* 
States, stands out for special mention and the only one m which 
this sphere of individual liberty is derived from the same rights 

source which sustains the legislative and tho executive organs oonstitutiona 
of the State, viz. the constitution, and is thus co-ordinate with 
them. This is claimed by American publicists as the point 
whore "the great advance of the American idea over the 
European in the development of constitutional law is most 
deliberately manifested” (a)— a claim which, for reasons 
which I shall presently state, must compel assent even from 
non-Amerioans. But before J proceed to do that, certain 
other basic elements underlying the modern conception qf a, bill 
pf rights demand notioq. , , , 
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Th'j iiio^t iiupoiiant of the&o clciaenis is that in defining’ 
ti sphere oi antoiieinj lor the mclRidual, these bills of 
rights do not set the mduidual in irieconcileable opposition to 
tile Slate. Indnidual interests must accoidnig to each 
one of Iheiii vudd before genuine public interests The 
aiitunoiny of tlio indi\idual must not be siifiercd to be used 
to serve unti-sociai ends. I have nudcrlnied ceitain passages 
of the ab&tra(;t of the Republican constitution of 1911 of 
Portugal gi\en at page 578 to show this, but the idea_y 
it mikt be eleai to e\ery one, underlies every one of the 
constitutions which I have reviewed in this lecture. These 
constitutioiir. (not cxcliiJing even the Prussian), without douht^ 
convoy in teiins wdiieh cannot be mistaken the unanimous 
repudiation by the world of practical politics of that blatant 
claim of State oinnipotence which has figured m the writings of 
philosophers from Bodin downwards, in those^ amongst others, 
of Hobbes, Rousseau, Hegel, Austin, Jhering and Jollinek. 
Equally unmistakeable, however, is their repudiation of 
that anarchical individualism which regards every form of 
State regulation as a violation of the sacred principles of 
personal autonomy. Neither do they represent a mechanical 
compromise of an essentially temporary character between 
opposing forces. Whilst they recognise the opposition 
as a fact, they refuse to view it as irreconcileable. An 
efficient organ for reconciling the opposition between the 
State and the indnidual, between public and private interests, 
has I admit been nowhere yet perfected. More than one 
may possibly bo evolved to answer the requirements of 
different orders of Sfeates. The experiment has really only 
jmt begun. But so far as it is possible to judge upon the 
present results of these imperfect experimentations in the 
building of political institutions, the American administra- 
tite machinery appears to me to have distinctly taken the 
lead in that direction. The American point of view has no- 
where been given happier expression that by Mr. Ereund in 
the following passage i ■ , : ' ; 

S6. *Tiablic policy assumes the superiority of social over 
individual^, interests^ The highest conception of the State ; '' 
however repudiates the absoltite and 'Unquestioning subor^’’: 
''itonitlcm' of ‘tie , individual to society and' insist’ upon 

'liberty 4s'* 4h essential factot'i^Ai: 
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civilisation and as one which will ultimately lead to a more 
perfect social welfare, though it may produce temporary 
disturbances or delays m the accomplishment of wliat is 
believed to be the public good. This conception of the 
State IS endorsed by our constitutions and the idea of a 
public welfare bought at the cost of suppressing individiiai 
liberty and right is therefore in our system of government 
inadmissible.” 

37. ‘Tt may be true”, the writer goes on to observe, 
^That ultimately there can ‘be no conflict between the highest 
individual and the highest social interests, and the harmony 
of all interests is an ideal which every legislative measure 
professes to contemplate and further. But until the condi- 
tions of that harmony are discovered, it must happen that 
genuine individual interests are made to yield not only to 
genuine social interests but also to interests which while 
being put forward as social are not such in reality. The 
question then arises whether a measure of that character is 
justified as an exercise of a power which is conceded only as a 
means of promoting the public welfare”. 


38. The conflict between the claims of public welfare on 
the one hand and of individual autonomy on the other being, 
in the present condition of social and individual morality, 
thus admitted to be real, the question arises, who should 
be selected to act as the supreme arbiter between these 
claims. A representative legislature is the choice of Great 
Britain, Belgium, Switzerland and apparently also of Holland, 
Denmark, Norway, Italy, France, Spain, Portugal and the 
Latin American Republics. The Governments of Germany 
Austria and Japan, however, have not been able even now to 
hand over this trust entirely to their legislatures, so that 
ip those countries the executive government still remains, 
in a large measure, the final judge of the degree of autonomy 
that it must concOde to individual citizens. In India and 
thb Crown colonies' of ,'the British Empire in general, no 
representative legtelattres ^ having yet been constituted,' the 
autonomy of the individual rests,! from the ^ legal point of 
.iriew,' entirely 'Upon 'lhe''#ili and pleasure <>f the et,«iUtive 
‘''g|yernin<^t;tempered 
,,rlspe4s," and!/. made 
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oi Enqhsh ‘nlumii'slraiiie Bii« it was rc&oined only to 
tilt United States so i*> ariange unitdrs as to n'mo\e all 
control eisiC'5 bctwuun the State and the Hiduidiial ai once 
hum the mteiestcd arbitiation of ilie execiiti\c and the 
paitihan dihpocai of the legifelatiirc, and tiiiriist their de- 
termination to the authority i\hicli has been found in 
practice to bo the most satisfactory fur detei mining disputes 
between indniduals and individuals. And how, it may 
be a&ked^ has the judiciary in America lespoiided to this 
call ^ No court, I venture to think, need be ashamed of 
its records, which in trying to hold the scales even be- 
tween public interests and piivate rights has been able to 
lay down principles of sound administration ^uch EvS are 
found enshrined in the American Law Reports. No law, it 
need scarcely be stated, can in any view of juctice be 
assumed to infringe upon peisonal autonomy wUich penalises 
what is intrinsically vicious, evil and condemned by social 
sentiment. The law, on the other hand, which would compel the 
doing of that which is intrinsically vicious, evil and condemned 
by social sentiment would justifiably provoke resentment and 
resistance. Between these extremes of opposing certainties, 
however, lies a region of uncertainty and debate which can be 
satisfactorily charted by the aid only of the highest conceptions 
of Justice and public policy. Nu view of justice and public 
policy demands that the individual should be restrained only 
from doing what is positively wrong, and that all regulation of 
individual activity beyond the prevention and penalising of 
actual wrong done should be necessarily condemned as a viola- 
tion of individual liberty. People who choose to live in society 
must not only refrain from doing what is positively wrong, but 
must also be prepared to sacrifice amenities in the interest of 
social welfare. Social relations are intrinsically relations of 
^^give and take’’ in which again, rightly viewed, the giving may 
be found to preponderate over the taking. The American 
courts, being charged with the duty of defining the legitimate 
limits of State interference with such amenities, have developed 
the doctrine of ^^police power which through all its Protean 
manifestations appeal^ to endeavour, not indeed to punish evil 
actually doae----the, State’s in regard ,to that has 

been'iin. |nesiion— but to prevent evil hf regulations 
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wiihoiifc infringing upon the antonoiay of the iiifluidiial^ by 
placing a margin of safety lietween that which is promitted 
and that which is sure to lead to injuiy or loss (a). This 
margin of safoi^y has to be determined by the hightvst applica- 
tion of the rule of leason, for upon its eorioct determination 
depends the advancement of the highest social well-boing^ that 
which includes and implies the well-btung of each autonomous 
indi’\idiial embiaced within it. The recognition of individual 
autonomy — of citizens’ lights which even the State cannot 
infimge or take away — does not, in this view, militate against 
those same citizenvS having to submit their lives and aftairs to 
being ordered and legulated by the State within limits deter- 
mined by reason, due regard being paid by it to the constantly 
changing needs of social well-being, the least variable element 
in which is the maintenance in its highest eflicacy of the sacred 
personality of the individual (b). 


(a) Freund, Police Power, p. 25. 

(b) That the common law conception the relation between the State 

and the citizen as developed in the United States is not one of irreooneileable 
opposition IS best demonstrated by the right which that law has recognised 
in the Government of that country to command the services of its citizens 
in case of nece'^sity, and that without any obligation on the part of the Govern- 
ment to compensate the citizen those sc i vices the State has ‘‘conscripted”. 
The service may be enforced by muudamy,^ and failure to accept office cons- 
titutes an indictable offence. See Lecture XYJII, supra, para. 23. In JMler v, 
Perrtji 240 U. S 328, a Florida statute requiring labour for two days in each 
year upon the public roads was held to be constitutional. In B&mm v. Stwon^ 51 
Ohio St. 233, 36 N E. 832, conscription to build public roads was held not to 
be such involuntary servitude as the State bill of rights prohibited « Cons- 
cription to serve the State’s needs has in fact been upheld as being neither 
slavery nor involuntary servitude within the meaning of the Thirteenth 
Amendment or similar guarantees in the States’ constitutions. The con- 
stitutions of some of the States, however, provide that no man’s particular 
service shall be demanded without just compensation (e. g. those of Indiana 
and Tennessee). Freund, Police Power, paras. 613, 614. Unpaid eompnl wry 
service as obtaining in England and Germany has been discussed in lActure 
XYIlt paras. 23-24, In Switjserland acceptance of certain services, 
usually local, is oblatory, ^^OomptOsory service^’, says the Local Ooyem- 
meat, , Act pi Zurich, is mainl^ineti prlnq^Jly for the benefit of Ab smaller 
eohtmun||iiM, > which, /without this would ffnd it^impo^bk to fil 
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lecture xxil 

administrative action and 

CITIZENS’ RIGHTS. 

1. Stress was laid in the previous lecture on the conflict Admmisfra- 
of aims and interests between the administration and the 
citizens. The conflict undeniably exists as a fact in every 
system of administration. The conflict however, as I took 
pains^ to show, does not mean a death struggle which can be 
solved only by one of the opposing forces destioying the other. 

I have elsewhere pointed out that administration is a function 
of two factors, the State and the individual, and to destroy 
either is to destroy the administration itself (a). In the last 
lecture I have demonstrated that public interests are not 
advanced by destroying human autonomy, and that the main- 
tenance to the highest point of efficacy of human personality 
should be regarded as one of the permanent ends of social well- 
being. Still less, is It to the interest of the individual to set 
himself in permanent opposition to the administration. 
Admmistration ultimately is as much an affair of the people as 
of the Government, and the best admmistration is that which 
succeeds most effectively in securing the willing compliance by 
the people with its demands. ^ 


2. Notwithstanding the ultimate identity of interests, 
however, the administration and the citizens must often find 
themselves at cross purposes. The reasons for this will be 
found in the very nature of things. First, it is impossible 
at the present moment to imagine conditions in which the 
administratioh irill not only be invariably actuated by the 
purest motives hiji will abo in ail its acts be guided by an 
ime^ judgm6ilt. ^ It U, semdlp, impossible to imagine 
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111 all cirrnmstances \\ill nob only lie incapable of wishing 
mg to do ^\ron 3 , but will not do it t ven by mistake* 

3, Gi anted then that tho conflict between the 8tat(^ and 
the Hidividoal must, so far as one can foresee^ always exist and 
gianting too that the aim of scientific adinmistaatioii is to lecoii- 
cile tho conflict bet^veen tho administration and the individual 
in the most rational "way coneeiveable, I see no objection to 
administrative law bmng defined as that ‘‘'system of legal 
principles winch is mainly concerned m settling the conflicting 
claims of tlio executive or administrative authority on the one 
side and of individual or private right on the othei'^ (a), 

4. The conflict would bo nowhere near setilemimt if 
citizens were fice to claim absolute independence of the Govern- 
ment and were under no obligation to obey validly conceived 
and promulgated rules and legally competent orders issued by 
the Government or its authorised agents^ and il: further these 
rules and orders were nob capalile of enforcement by legal 
sanctions. Tho only other alternative, force, which is even 
more readily within the reach of the administration than law, 
besides being a most unsatisfactory method of settling conflicts, 
would obviously mean the negation of administrative law. It 
IS with the legal sanctions by which administrative rules and 
orders are enforced against citizens that the present lecture 
will be chiefly concerned. 

5. The subject would scarcely have needed special treat- 
ment if in the matter of enforcing administrative rules and 
orders the Government had stood in all respects on the same 
footing as a private individual seeking to enforce a private law 
right against another private individual 

6, Firsts as to tho rules and orders themselves, I previously 
pointed out how impossible it is for the legislature directly to 
frame and promulgate all rules of administrative law and the 
nece^ity which compels it to delegate extensive pmvers of 
supplementary legislation by ordinances to the executive or 
different branches thereof The administration must thus often 
be its own lawmaker. The power to issue ordinances, if it were 
without any kind of legal limitation, would without more have 
meant executive absolutism. In all systems ho'^ever the lega- 
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liiy of adinimstrative ordinances is open to attack in courts o£ 
law on the giounds^yi^’^f, of their incompetence; and, f^pcoiidli/, 
of then unreasonableness. Administrative ordmances have 
formed the subject of discussion in a previous lectiirt* audit is 
not necessary to deal with them in greater detail in the present 
context (a), 

7 . Second! ijy the administration would be impotent which 

, 11. , to labile spe- 

coiild issue only general admmistiative oidinances It would rial ortlcrs^* 
then be only a subordinate biancli of the legislature and not an 
administration. To administer, it must have power to is^ue 
special orders addressed to individuals, which if legal the 
individual disobeys only at his iisk Mr. Goodnow^s enumera- 
tion of the several varieties of administrative orders to be met 
with in the administrative system of the United States may be 
taken as representative of all systems. “Some,” he says, “are 
called orders^ others precept^ others warrants and others deci- 
sions, Some aie in the form of commands to subordinate officers Varieties of 
or to individuals to do or to refrain from doing any particular orders! 
thing, as tax warrants, orders of payment, nuisance-removal and 
sanitary orders. Some are permissions to individuals to carry on 
a given business, as for example, licenses and authorisations. 

Some are acts which create new legal persons^ as for example^ 
charters of incorporation. Some are contracts made by the 
administration for the Government, acting as a subject of 
private law. Some are decisions as to the existence of certain 
facts, as for example, assessments, appraisements, classifications 
of articles for duty in the customs administration ; and finally 
some arc appointments to offices or orders to individuals to serve 
the Government in some capacity, as notices to serve as jurors 
or in the military service/’ (b). The order may consist merely 
in the application to a person of a statutory rule or ordinance 
which binds such person unconditionally, bat more often it 
involves the performance by the agents of the administration 
of acts which in their nature are judicial. To insist in all such 
cases that the administration should resort to courts of law for 
every decision on disputed foots would obviously lead to ad- 
ministrative deadlock. The administration must have power 
tp exercise this gfW;^judieial authority, subject however to legal 
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8, Finally, in many cases, it would be plainly contrary to 
public interests to compel the administration to go through the 
dilatory piocesses of the courts of law for the enforcement of 
its orders (a). ?he policy of law which discourages self-help as 
a mode of enforcing private rights has no application in most 
of these cases. No Government can really do without some 
power of realising taxes by distress warrants^ issued and execu- 
ted on its own authority, and of abating nuisances, The ad- 
ministration is armed with these powers not as a privilege but 
as a necessity. Here also, it is in providing legal safeguards 
against possible abuses of the powers of administrative execu- 
tion that administrative law finds a special application. 

9. In the public interest, therefore, the administration 
must, within fairly wide limits, be suffered (i) to make its 
own laws, (lij to be judge of its own cause and (iii) to be 


executioner of its own decrees. No theoretical objection 
based on the doctrine of separation of powers can really 
avail to do away with what is imperatively demanded by public 
Bafecuiards necessity. The best service administrative law can perform 
abuse# particular field is ; (I) F^Tst, to see that the adminis- 

tration is not allowed to make its own laws, be judge of its 
own cause and execute its own decrees except where these 
may be absolutely necessary. It must in other words dis- 
criminate (1) between cases where the administration must 
take the law from the legislature direct and others where 
owing to the special information at its command the legis- 
lature must be content to leave it to the administration to 
work out in detail the principles which alone the former is 
in a position to prescribe by statute ; (2) between cases where 
the rule of law can and should be framed in unconditional 
language (in which case its enforcement must as a rule be 
left to the law courts), and cases where that is not possible 
(in which case necessarily the administration must be given 
power to exercise a fUrOsi-judicial jurisdiction); and (S) 
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between cases where public interests will not suffer if the 
administration was to appeal to the law courts for the enforce- 
ment of its orders and others where they must suffer ii repair- 
able injury if the administration were left to enforce them 
through the litigious procedure of the law courts. (II), Secondly ^ 
to permit the testing in a court of law^ on the ground of 
competency or otherwise^ of the legality of the rule or order, 
wherever practicable before execution, and, if not, afterwards. 
(Ill) Thirdly, where public interests require that the ad- 
ministration itself should exeicise (^^^^s'^'-judicial lunctions, by 
providing that the individual proceeded against should, if 
practicable, have previous notice and opportunity to be heard,, 
and, if practicable, that the decision be rcviewable by a court 
of law or other authoiity independent of the authority 
responsible for the decision in the fiist instance. (IV) By 
providing, fourthly^ that private individuals do not suffer 
from an abuse of any of these powers, e. g. by laying down 
strict rules of procedure, the observance of which would go 
materially to reduce the margin of arbitrary action. (Y) Fifthly ^ 
by not leaving the sanctions to enforce obedience to adminis- 
trative rules and orders to be determined by the administrative 
authorities, the same being provided for, as far as practicable, 


by legislation. 

10. As to the matter last mentioned, the ^general rule, 
according to Goodnow, is for penalties for disobedience of 
administrative rules and orders to be provided by law, but 
that there are a few cases especially m Germany where the 
administration has the right to sanction its own ordinances 
and orders (f). The general rule, according to the same 
authority, also, i^ to enforce penalties through the law courts, 
but in Germany frequently and m the United States also 
the administration itself may proceed to impose the penalty 
without resort to the courts, the individual against whom 
the proceedings a^’e taken having the right to appeal to 
some judicial body agamsli the a;ction of the administration. 

IL But guite often the mere enforcement of penalties 
for iJisobedience satisfy the intentions of the law or order 
io'‘‘ iinperfectly "tte , of ' the order w be 
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niGiiej^ or lien on ihL failure of the individual, the adminis- 
tration is gu^en power to do ili(3 act, charging the recusaiii; 
indi\idiui! with the expenses thereof the order or dccifeioii 
may be enforced as ajudgment by execution against Ins property, 
but the altemative remedies known to civil law^ namely 
anest md impiisonment for short terms, should be equally 
available to the administration. This, according to Mr. 
Goodnow, is quite common in Germany and not unknown in 
the United States (a). An additional incentive to the due 
observance of the rules and oideis of administrative autho- 
rities is found ill laws making resistance to the administration 
or administrative officials acting \\itlini their competence a 
criminal otfence (bk 

12. The great(‘st ditference between the English and 
American legal systems on the one hand and those of 
Continental Europe on the other is noticeable m their manner 
of enforcing execution of administrative oiders. Adminis- 
trative execution, that is to say, execution of administrative 
orders by the administration itself without resort to courts 
of law, which is the rule on the Continent, is the exception in 
England and America. Dr. Gneist was so much struck by 
this, which he regarded as a peculiarity of the English system 
and something like an anomaly, that he was led to seek for an 
explanation qf it in its history. The fact that in England 
the justices of the peace came to perform both judicial and 
administrative functions, without any clear discrimination 
between the two, he supposes, accustomed them to enforcing 
administrative orders according to the forms of law, and 
judicial execution of administrative orders thus came to bo 
the rule in the English system. But administrative execu- 
tion is for that reason by no means unknown either in 
England or m the United States. It is however reserved in 
these countries usually only for cases where immediate action 
is absolutely necessary in order to avoid serious danger or 
inconvenience. In such cases it is usually open to the indivi-* 
dual affected to appeal later on to the courts for satisfac* 
,tion (c)* 


^ f$,| Olooiiwwi ©ittipwaive law* td, 
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13» all coiinines,^’ says Goodnow, is the method 
adopted to enforce the payment of direct taxes : The adminis- 
tration steps in and^ of its own accord and without the inter- 
vention of any other authority, seizes the property of the 
delinquent tax-payer” (a). The statement commonly found in 
text books on English constitutional law (b) that ^'whero the 
subject refuses to comply with what appears to bo unjust or 
illegal demands of the Crown, the ministers and servants of 
the latter, in order to enforce obedience, must have recourse to 
ordinary tribunals of justice,’’ is therefore by no means and has 
never been univ(*rsally true m England. As a statement ot a 
rule of general application, the pr'>posiidon is less true to-day m 
both England and America than it was a century ago, when 
the doctime of laisse:^ feme controlled the policy of Government, 
whichever party might be in power, wdiilst in recent years, the 
extension of the scope of direct administrative action, under 
legislative sanction, has been sufficiently marked to provoke 
adverse comments not only from the public press, but even 
from judges of superior courts. [ See Dyson v. Attorney 
General (c) ] To meet what they seem disposed to regard as 
the beginning of bureaucratic interference with citizens’ rights, 
the judges in England have revived (if indeed they have not 
invented) a special (equitable) administrative jurisdiction to be 
considered more fully in a subsequent lectuie, under which at 
the suit of the affected citizen against the Attorney General, as 
representative of the Crown, they proceed to grant a declara- 
tion that the intended action of the authority is or is not in 
conformity with the law (d). This new remedy is likely to prove 
useful in chocking illegal and arbitrary exercise of administra- 
tive action, but it will certainly fail to arrest a movement 
which is quite in consonance with the spirit of the times (e). 


But 

moiily resor- 
ted to to re- 
cover direct 
taxes in all 
eoiuitiies. 


Its recent ex- 
tension ID 
England and 
the remedy 
devised to 
control it 
judicially. 


(a) Goodnow, Comparative Administrative Law, ¥ol 11, p. 128, In 
Germany, landed property can be sealed only as a result ot the action of a 
Court. Tlie d linkers would notallow what at one time was peculiarly their 
property to be subjected to administrative execution. So even they, when 
their own interests w^e concerned, wwe not dispc^ed to regard administrative 
execution as favourable to indiyidual liberty.! 

(b) Hals^ury, Laws, of En|[laiid^ Yol VL p, ^ 

(e) (t9ll) I,£3.4l0atp, 4^f , , , . 

’ ifd) V. 1 K, R* 410 and the frmt 

da. t. A la-’CaiS) ArU 750. 

^ if®) quoted; rt p. ■ XOC^ wyjw*, {ej, 
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Its extonsxon } 4. The movement would have been arrested, if anywhere. 

Ill Amerjea, i ^ i rt .4 , 

not arreted m me Lniterl States of Aiuorica, for there, as we found in the 

<imrementof previous lecture^ th<‘ liberty and property of the citizen is 

guaranteed by the Fourteenth Amendment from interference 
otherwise than by Mae process of law*’" In England the 
Parliament being a sovereign legislature, every process, no 
matter how arbitrary, provided it is sanctioned by statute, is a 
due process of law, which courts of justice are powerless to 
(juestion on any ground of morality or policy. But as has been 
explained in a previous h-eture, the courts in America under 
the F^airteentli Amendment have power to pronounce a rule of 
administrative law sanctioned by statute invalid on the ground, 
firsts that the s tatute m question has no relation to the perfor- 
mance of so me legitimate function of goveinraent, and, secondly, 
that oven if it has, the moans prescribed are not justified m 
point of moderation and proportionatcness by the end in view, 
that, m otht'r words, the statute is not a reasonable exercise of 
the “police power” of th(* State (a;. 

Duo process 15. With powers such as these, and in advertence to the 

not iweeiTri- express language of the Fourteenth Amendment, it would have 

maTprwess^'’ Supreme Court to have held that due pro- 

cess of law meant process sanctioned at some stage or other 
by the authority of a court of law. But both the Supreme 
Court and the State Courts have refused to hold that a 
statute deprives a citizen of “due process of law” merely 
because it vests in administrative authorities the power of 
making a final xyiiasi-judicial determination as to matters 
within their jurisdiction. All that seems to bo necessary, 
in the view of the courts, to make a final determination of 
an administrative anthority a due process of law is that the 
defendant should have had notice and opportunity to be 
heard, P<!nw 3 /er V, Neff In one case, indeed, a license 

{ay jBVsond, Poiioe Power, pp. 15, 68. At one time, in ,Vum v. llhnoU, 

U XJ. S. lia, tl»« Supreme Court of the United States had affirmed that for 
abases by the I-egislatare, “the people mast resort to the polk, not to the 
courts”. This Tiaw, however, has since been dtf nltely repudiated in a 
nomber of eases Of which the most notable are Mmi/ t . U. 8. 

637. Cbrkpivw etft Tumpiht Smd v. SanttfoH, 104 U. S. 57S, ' 

S»,7l4. 'Iffli ’ Bn^aod ■ thk ireqairenieut of notJee' td viHdal® 
^adWifehitratife wtftmkiwisW oat-wheretw tj» «tatiitO(4o«^»M MspwiB#' 
itWPws. 
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tax was hold to have been imposed by due process of law, 
oven though the individual had no opportunity to he heard 
before the taxing authoiity, the law having m that case 
given the individual power to sue out an injunction to lestram 
the collection of the tax. McMillan v, Anderson (al Thus, 
provided that the individual had an oppoitunity to be heard 
either before the administrative authoiity or before a conit 
of law^ the determination of the admmistiative auihonty, on 
the amount of indebtedness to Go\ eminent at any rate, is 
not regarded as contrary to due process of law, and this even 
if the law provides for the collection of the amount found, 
summarily without resort to the courts (b). 

16 . If the requirement of due process of law as thus 
interpreted has been satisfied, the only manner in which the 
action of the administrative authorities can be attacked m 
a collateial proceeding is by questioning their jurisdiction (c), 
though as the jurisdiction of administrative ofKcers is 
generally prosciibed by statute, the rule of strict interpreta- 
tion prevails, so that a power to do a particular thing is hardly 
ever presumed and when relied on must be affirmatively 
established. However, by a process akin to what is known 
in French administrative law as '^detowrnement du pouvo%r' 
an arbitrary, capricious, inquisitorial or oppressive exercise 
of discretion is often taken to go into the jurnsdiction of the 
administrative authority, as also is the failiiie by the ad- 
ministrative authoiity to follow strictly the piocedme provided 
by statute for the performance of the questioned act. Also 
where the act or order purports to be that of a board, the 


Opportunity 
to be heard 
e feher bctoie 
(‘I tint 01 be- 
fore admuii« 5 - 
tratne aiitrjo- 
rit} held 
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C. B. (N S ) 183 (1863). In that case the judges read into the words of a sta- 
tute, w^hich taken literally seemed to justify the abatement of nuisance by ad- 
ministrative action without hearing, a quahheation ‘ that no man is to be 
deprived of his property without his having an opportunity to bo heard.” 

(a) 95 U. S. 37. 

(b) GoodnoWj Principles of the Administrative Laiv of the United States, 
pp. 3.35-339. 

(c) 1 1 is perhaps necessary here to note that where hdmmisfcraiive action is 
challenged on the grpund that the statutcanthorising it was la contravention 
of the ‘*dne iproecss of the ait'aok in each a case also takes the 

of <|ue 9 tiopihg the lunsdictipn of the a^priipistmtive authorities. The exercise 
,bj pOipte'dfl'thdr juwfeffict^h-^perating directly by. thh 

I, 'pthetwlse ; Ih an^'c^nlty.will emmdefei 
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court will hold it to be ^uthoiifc Jurisdiction, even if the 
determinatiuii was that of a luajoiity, if some nieixibers oi 
the boaid failed to participate m its deliberations alto- 
gether (a), 

17, As to administrative execution, the Fourteenth Amend- 
ment has not prevented the Supreme Couit of the Fnited 
States from upholding the summary execution by the adminis- 
tration of its orders in some classes of cases, as being within 
the competence of the administrative authorities. Thus in 
Murra'ijs v. The Hoboken Land it I mpfoee/nient Co. (b) 

that court observed ; apprehend that tlieie has been 

no period since the establishment of the English monarchy 
when there has not been, by the law of the land, a summary 
method for the recovery of debts due to the Ciown.” Summary 
administrative proceedings to abate public nuisances have 
been similarly upheld on the ground that the private rights 
secured by constitutional guarantees are such only as existed 
at common law, and the common law of England has never 
insisted on exigent demands of public health, public morality 
and public safety being postponed to considerations of private 
rights (c). But in America, as m England, the possession of 
such summary powers of administrative execution is a dubious 
privilege to officials called upon to execute them, for the 
determination of an administrative authority not being re- 
garded as final and conclusive unless made with notice and 
opportunity to the individual affected to he heard, the 
legality and propriety of the action may be challenged in a 
suit for damages, in which the onus is thrown on the ad- 
ministrative officer to establish not merely that he acted 
strictly within the authority given by the statute, but also 
that the thing acted against was what is specified in the 
statute. Where property has been destroyed as a nuisance 
in exeircise of such summary powers, it is no defence to an 
action for damages merely to say that the administrative 
authority «ted m good faith with reasonable cause to believe 
that the thing proceeded against was actually a nuisance, 


; ' I (ft) Ooodaow,, of the AdaUolafewtlve naw of the ' Wied Staley 
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if m fact it was not. Moreover, liability iu damage?, has 
been dccieed oven in cases of proved nnii^ance, where milder 
measures than the destruction ordered by the administrative 
authorities would have sufficed to abate it. It follows from 
this^ that administrative officers stand to sutfei less when 
the statute pi escribes notice and provides an opportunity 
of a hearing to the persons concerned before an administra- 
tive authority, in which case statutory provision di daring 
its determination to bo final would affoid protection to the 
officials sufficient for all practical purposes (a\ 

18. It has been observed that when independent ad- 
ministrative action depending upon the exercise of qnas%- 
judicial functions is questioned m a collateral proceeding, the 
matter is viewed by couits of law m England and Ameiica 
as essentially one of jurisdiction. From a consideration of 
the extraordinary administrative jurisdiction of the superior 
courts in those countries (a subject which will be discusssd 
in the next lecturp) it will farther appear that the direct 
control of these courts over the administration is also on the 
whole confined to the rectification of errors of law and juris- 
diction. These courts therefore do not ordinarily review 
administrative decisions from the point of view of their 
correctness m fact or -their expediency. This defect has 
been partially removed in England by the establishment of 
the courts of quarter sessions which hear appeals from the 
decisions of the justices of the peace in matters which 
concern the administration. The defect hardly exists in those 
countries where administrative courts have been set up to 
review official decisions affecting private rights, for these 
courts can consider both the facts and the law involved in such 
decisions. The character of the control exercised by ordinary and 
administrative courts in the several systems of administration 
under examination will be dealt with in the next lecture^ and 
need not be gone into in this place. 

19. There remains only to note briefly the special fea- 
tures of administrative action in British India, which distin- 
guish it from similar action in England. The general priu- 

fa) ’ Goodnow, Frmciplea of the AditiMstratiTe Ikw of the "CJmItel ' felfttw, 
pp. 302-365. Also cases collected in Ch* VI of Fresnd’a 0am on Adi»iai»-, 
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.>9b 

i-Iploh utid iiiflhofb Ilf piiiccdiiro ate those deiived fiom English 
aduniuHtiatis e laiv hut iinportiint licjiartiae- thciefrom have 
heen sanctioned hv statute, paiticiilarly in recent yeais. 
Adverting to the fact that the law-iuakiiig bodies iii India are 
not sovereign h gi'-latuies and to the leservatiou contained in 
sec <13 of the fjovernmeiit of India Act of 1015 (fiist form- 
ulated 111 sec. 43 of the Goeernuient of India Act of 18^3), 
according to mIucIi it is beyond then competence to make any 
laws ‘‘atfectiiig any pait of the unwritten laws or constitution 
of the United Kingdom of Cre.it Britain and iredaud whereon 
may depend in .my degree the allegiance of any peison to the 
Clown of the United Kingdom , I drew attention m the pre- 
vious lectuie to the inadeijuate uses to which the judiciary in 
India has put the above piovision of the Parliametary consti- 
tution of Jlntish India lu the direction of restiaining 
administrative mterfeience with subjects’ rights (a). In 
practical le.-ult, this saliilaiy check on the Indian legislative 
bodies has remained a dead letter, and leaj ing aside the pro- 
vision of sec. 32 (2) of the Government of India Act of 1915, 
under which, accmding to the interpretation placed npon it 
and other provisions of the Act m Secretary of State for India 
V. 3Ioment (b), no person can be deprived of his right to sue 
the Government of India m the same manner and to the same 
extent as he might have sued the East India Company, there 
seems to be no limitation upon the power of the Indian legis- 
lative bodies to authorise the administration to determine 
finally what disputed questions of fact and law they please, 
arising m the course of admmistiation, even though they may 
touch and concern the most valued rights of the citizens, There 
is apparently too no limitation to the powers of administrative 
execution which the legislature may confide without fear of 
challenge in the hands of the authorities. 

20. The tendency, however, of early Indian legislation, 
when conferring large powers of interference on the executive, 
w'as to provide at the same time such judicial safeguards as 
usually accempanied similar delegation of powers in England. 
A. very good illustration of this type of legislation is to be 

^ ^ a A . ,, 

' ' ' '(*) , See mjimi JUufiir® XXI pats. 1&. 
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found HI the Eevenue Sales Act XI of 1559 of Bengal Fndi.r 

this Act^ arrears of land revenue are lealisablo by sale in (AetXIoi 

administrative execution of the defaulting estate to be earned 

out according to formalities minutely prescribed m the statute 

some of which arc regarded as mandatory wliilbt others aie 

treated as directory only. When a sale of the defaulting estate 

has thus taken place, the disseized propiietor is entitled to 

appeal to the administrative authoiities for annulment of the 

sale« If the appeal is unsuccessful, then and rhen only can he 

sue m the 0ml Couit for the same lelief and on the same 

grounds that he had urged before the administrative authorities. 

Jnspite of the provision which makes an appeal on the same 
grounds to the administrative authoiities a condition precedent 
to the civil court’s jurisdiction to set aside the sale, it havS been 
held by the courts m India, with the appimal of the Privy Coun- 
cil, that a sale effected when m fact there is no arrear is abso- 
lutely without jurisdiction and is liable to be set aside at the Bengal Pnbbe 
suit of the aggrieved proprietor, although no application to set ^overv Act ^ 
it aside has been preferred before the revenue authorities (a), 

The Bengal Public Demands Recovery Act (III B.O. of 1913) 
is another example of authorised administrative action and 
execution without reference to courts of law, but the provisions 
of the Act permitting appeals to superior authorities and in 
certain circumstances to the civil courts are framed on a more 
generous scale than they were in the Revenue Sales Act of 
1859 just noticed. 

‘ 21 Tvnlcal instances of powers of administrative decision The rbuxuri- 

u x. I palandrara! 

and action without reference to courts of law wiii be louna noardb 

ill the various provincial enactments constituting the muni- statutes, 
cipal and rural hoards. These boards assess and impose 
rates, tolls, taxes etc., and recover them by distress and, 
in certain circumstances, by sale even of the defaulting 
holding. The assessment of rates takes place according to a 
guasi-judioial procedure before an administrative authority, 
subject in most cases to an appeal to a higher authority. 

Almost all the Municipal Acts expressly provide that the ass^- 
ni#t, , revision or demand df tax or toll, wl ion no complaint 
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or objectifin ib uiade as pioiidcd by the Acr, is final (a)« 
But this Hoality doGbUut, upon principles prenoiisly explained, 
attach to assessments or demands mnde without substantja! 
compliance with the piovisions of the law and the\ aie liable 
to be challenged in the ci\il courts on the ground that the 
action taken was either in excess or in contravention of the 
poweis conferred bv the statute 5 b). ^4 forfioi^i, a suit lies to 
reco\er taxes illegally le\ied and pjaid m\oluntariIy and under 
protest. 

22. Attention may usefully be drawn m the prcseni 
connection to the provisions of the Income Tax Act, 11 of 1886. 
The tax is assessed upon notice to the assessee and after con- 
sidering his objections, and m case of default of pa} mont, the 
Collector is authorised to recover the tax with penalty without 
reference to the civil courts m the same manner as if it weie an 
arrear of land revenue, or by any process enforceable for the 
recovery of an arrear of any municipal or local rate or as if the 
same were due under a decree of a civil court, the Collector 
being himself invested with the povv''eis of a civil execution 
court for this purpose (sec. 30). It is finally expressly provided 
that no suit shall he m any civil court to set aside or modify 
any assessment made under the Act. But this, it is clear, does 
not prevent the assessee, cither before or after the tax has been 
realised, from challenging the validity of the imposition on the 
ground that the revenue authorities had not acted in substantial 
compliance with the provisions of the Act. 

23. It seems obvious that none of the statutes just consi- 
dered would have failed to survive the test, which they would 
have to undergo in the United States of America, of not being 
m contravention of the requirement of due process of law. 


(a) Aiyaugar’s Corporations in Britisb India,'’ Vol III, 

p. 1401 note SO, where the provisions of the variotts Municipal Acts to this 
efeot collected. Sec. XU of the Calcutta Municipal Act (III B. C. of 
provides for a Judicial wiew of valuations of holdings made for tating 
purposes foy Courts of Small Caus^^ 

, (h) qf ClruftA MmktpiMiUp v. S^isk Ckanim^ I. h, K if 

CM. 001^ (10^) ; (km^dl tf v. Uimmh^ 

llad. W (I^h Cmml pfOmmaSa v. laniard ttfg 

Ijypt. g.# I &f Wmt, 
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More doubtful however than these are provisions of which TheCaloatta 
sec. 99 of the Calcutta Police Act (IV B. C. of 18GG) is the fiv" of 1860 

type, providing that the plaintiff m every action which may be ^ 
lawfully brought against any person for anything done or 
intended to be done under the provisions of the Act must 
expressly allege in his plaint that the Act complained of was 
done maliciously and without reasonable oi probable cause^ and 
be- noii-suited on failure to establish those allegations* The 
effect of this is that mere proof that the act in question was 
not in substantial compliance with the provisions of the statute, 
in other words that it was 'idtra vvres^ would bo of no avail to 
the plaintiff (a). 

24. Contrast with this the provisions of secs. 140 & 142 The Criminal 
of the Criminal Procedure Code which give a magistrate who oSe^Cvct v 
has forcibly caused the removal of what he has been led to 

conclude was a public nuisance immunity from action “in 
respect of anything done in good faith under the provisions” of 
those sections. The legislature responsible for the latter 
enactment was evidently less disposed to take on trust the 
good faith of magistrates than were the framers of the Calcutta 
Police Act to take that of the policemen of Calcutta, 

25. The Provincial Excise Acts furnish interesting study in The Pro- 
the present connection. In 1878, both the Bombay and the 
Bengal legislatures passed Excise Acts, Nos. V and VII of 

thoir respective Councils. In the Bombay Act there was a 
provision (sec. 76) which barred all action in a civil court 
against the Government (b) or any excise officer for damages 
for any act hona fide done or ordered to be done in pursuance 
of that Act or any other law relating to the excise revenues. No 
similar provision appeared in the Bengal Act and Bengal did 
not until 1909 and East Bengal and Assam until 1910 think of 

(a) No suoh proyisioa occurs in the Police Acfc V of 1801 which im 
of general applicatioo. 1 St. 2 c. 5, sec* % constables are 

absolutely proteete<3 in the mm of Rioters being killed, maimed or hnrt 
while they are engsigediu .suppressing a -riot. Save and except this, 'police 
oflibets in 'Bnglahd/;®jo^,' such (|ualited protection only as is afforded', by' 
the * Public ; AutbotiM^ * ^rbt^tion ' Act ^be provisions whereof 

section i'| ■; 
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The Pte<is Act 
I of IfUO. 


thn.ttino ronnil their rxciso aJiamislrations the aimonr 
of immunity which the oKci’^e aOmmi'Tratmn of Piomhay htrl 
been carrying since 1878. But the i\Iarlras Council by sec. 72 
of Its Act I ol 1886, the Council of the United Provinces of 
Agra and Oudh by sec. 78 of its Act IV of 1910, the Bengal 
Council by sec. !»1 of its Act \ of 1909 and the Council of East 
Bengal and Assam b> sec. 78 of its Act I of 1910, ranged 
themselves in thi.s matter of providing immunity fiom action 
to Gxcisi' officers alongside of the Legislatn e Council of Bombay, 
.so that at the picsent moment no excise officer anyiiheie in 
British India can lio made to pay damages for tlie wrongful 
exercise of Ins powers except in those raie cases m which, by 
accident or luck, the j lainuft' is enabled to discharge the onus 
which in the result falls upon him of proving that the official 
in question had acted not only illegally but also fiom unworthy 
motives (a). The poweis which excise officials are enabled to 
exoicise under these statutes are very drastic, but hardly more 
so than the powers conferred on the administrative authorities 
under the Press Act, I of 1910. Sec. 22 of that Act, however, 


(z) Strictly speaking, the once it is male out that the act was 

illegal, should he (upon the principle ot Anitary v DduHnne, I Str oOi (1722) 
mi the wrongdoing otlnial, ^mce no presumption I's to be made m favoiu 
of a wxongdutT, But the only evidcLce in most easess to prove the chaiacter 
of I IS inotne would be his own personal testimony, which he may give or 
keep back as may nut his own case. As I understand these and other 
similarly worded statutory piovisions, they confer, in the place, com- 
plete immuruiy on otUoxalb in le^-ipecb of illegal aetb done in a high-handed 
manner from excess of official zeal Why such acts should he pro- 
tected it IS not easy to see. Next, as to proving the ma/a of acts done 
in the professed exercise of statutory powers ordinarily it viould be beyond 
the power of any plaintiff to do it unless the defendant should have obli- 
gingly come forward and confessed. With the provision just oonsulered 
may he oompared those of 53 & 54 Viofc. c 21 under which in England customs 
and excise officers are absolutely exempted from suit or action for illegal 
seizure (only) or (under 80 & 40 Viet. c. 85, sec. 208) for stopping carts 
and Waggons to search for smuggled goods, though none be found, where a 
|udge ccriites that there was probable oaiise for the seizure or search. 
Similar protfsioiis will be found in the Merohaufc Shipping Aot, 57 & 58 
Vibfc* c. 50 ^ aeCi 75. Xlie ditference between the Indian and the English 
enaetmenis ishbTiOM, Ernrisions bearing the closesc r«emblanc8 to the 
loraaer will tobM 3n England in the Fubhc Health Acts, which, with 
ampler jnsiinatien than th^' Indian Excise Acts, n#firs imimpitty nn 
ictingt, tffite those' Ante, If- ih© matter or thm^ wer© done k&m 

tfm AeM Chaste^ FhbMe 131- 

' ' ' '' ' ' "U r"' ' 



AND CITIZENS’ TvIGHTS. 


601 


provides that except as provided by that Act (and that does 
not really amount to much) no civil or criminal proceeding 
shall be instituted againsc any person ^*for anything done or in 
good faith intended to be done” under the Act. This section 
seems apparently to dispense with the requirement of good 
faith for anything done illegally m pursuance of any purpose 
authorised by the Act, and to make good intention alone suffi- 
cient to procure immunity for anything done ultra vires of the 
Act^ though in the erroneous belief that the act was authoiised 

by the statute. I surmise, however, that the expression just pefeoee of 
, . . India Aet, 

quoted was intended to convey the same meaning as the provi- iv ot 1915. 

sion in sec. 11 of the Defence of India (Criminal Law Amend- 
ment) Act^ IV of 1915, which says that no order under that 
Act “shall be called m question in any court and no suit or 
prosecution or other legal proceeding shall he against any 
person for anything which is m good faith done or intended 
to be done under the Act,” 

26. The Calcutta Police Act. the Provincial Excise Acts, Dauber of 

„ . *1 loiBingimmU' 

the Press Act and the Defence or India Act do not provide nity irom 
a pleasing subject of study in legislative tendencies. The 
larger the powers conferred on the administration to inter- of powers, 
fere extra- judicially with citizens’ rights, the more strin- 
gent ought to be the legal safeguards provided against their 
possible abuse. But the Indian legislatures seem to be 
following the opposite course of coupling all grants of 
large powers with the gift of an equally generous measure 
of immunities to the agents of the administration for carrying 
out those powers. So far as the s^-atutes go^ these agents 
appear to be left free to use or abuse their powers without 
being, accountable for the consequences^ in a court of law, 
to the only persons vitally interested in their lawful exercise, 
that IS to say, the individuals against whom they are directed. 

To this extent, therefore, the statutes tend to nullify the 
*^rule of law,” and not the less so because they are disguised as 
grants of apparently legal powers under statutory delega* 
tions. The grant qf large powers coupled with immunity as 
regsirds the manner of their exercise, even when autho- 
rised by a representative leg^islaturo ( and the legislatures 
in India \are not .representative), vrould still be a. grant ^ 

'of arbitrary^' jiowers, oentlfary. "thb spirit of 
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27. Theio aro, n ws’ins t<> two alteraatue coiiises^ 
and tiwo only, open for adoption to the Indian admin^stiation. 
One IS to ar*t strictly up to the English and American 
piinciple of holding the agents of the administration stiicMy 
accountable to puvate citizens fur overstepping their legal 
powers before thi* ordinary courts of law^ or, it large powers 
coupled with personal immunity to the agents oi the admi- 
nistration must bt‘ to establish a«liuinistrative courts 

Avith power to re\iew all acts of administrative officials 
affecting private rights and int(we=its and to indemnify the 
injured citizen from the State cotters. The ostablishmont of 
administrative courts of some kind is at the present time 
being increa'^mgly felt as necessary to make good the patent 
defects o£ the administrative systems of England and the 
United States, where up till now th(^ hgislatnres have on the 
•whole steadily refused to invest the administration with 
excessively large discretionary powers except under strict legal 
safeguards. How much moie urgent must then be the 
necessity of establishing such courts m India where the 
tendency of recent legislation has been in the direction of 
granting excessively large powers to thv administration freed 
from the control of the ordinaiy courts { 


LECTURE XXIII. 

CONTROL OF THE ADMINISTRATION 
JUDICIAL (a). 


Mam difficnl- 
ties of ad- 
ministrative 
law arise 
from the fact 
thar 0overn- 
ment cannot 
be fednced to 
the pwition 
of an ordi- 


1. The great problem of a<limnistrative law is nob merely 
to provide a scheme of rights and obligations belonging 
to the governing body and the governed respectively bnt also 
to provide remedies for their enforcement. The ordinary 
organ for enforcing rules of law between subject and subject 
in matters affecting their private law relations is everywhere 


jiidioiary which can be set in motion by the individual 
teifS. coheemed according to the ’ rules of procedure provided by 

law. The same machinery might have been left 


: (a) Stoats slwrtW iwkI Mr. QooIbow’s aocotmt ol the Pmoh and Gertoan 

, kdreiatoratim, |tirWWi«BS (to wWisli frwjtaeot lelrnttm ,»» ,»iade in t;be,pre0«»t 
the'i^»»l.‘G<»dhoW,,Coin^i>tlTe 'Addmislxsim^ lAw.m'H, 
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to regulate the legal relations of the Government and the 
citizen in all icspects, but the considerations fully outlined 
111 the last Icctuic have made it clear that the ordinary 
litigious piocedure tor determining disputes between individual 
subjects IS not equally siutabk for regulating the legal 
relations ol the Government and the governed lo all matters* 
The Government must, in the public inteiest, be allowed 
considerably more freedom of action than can be left to an 
individual^ and an ideal system of administiative law would 
be one which would sec not that the Government is reduced 
to the position of an ordmaiy litigant in all matters, but that 
this freedom of action of the administration should in no case, 
when it affects the rights and interests of citizens, extend 
beyond the limits of administrative nece^sl^r, and, so far 
as such necessity will admit, be regulated and not arbitrary. 

2 . More methods than one have been adopted in different 
systems to attain this result. In so far as the end is sought 
to be attained by the aid of courts of law% howmver constituted, 
It IS legitimate to describe the control exercised by them over 
the administration as judicial control. The judicial control, an 
will appear later on, cannot from its very nature be fully 
adequate to attain this end. It has to be supplemented by 
other forms of control to be considered in a later lecture. I 
shall confine myself in the present to a consideration of what 
I have just indicated as constituting the judicial control over 
the administration. 

3 . It may be premised at the outset that in a variety of 
matters, it is possible for the administration to allow itself 
to be placed on an ec|ual footing with private litigants before 
the law courts. There are, in the first place, many private law 
relations into which the State may enter with its citizensj and 
others in which it may find itself placed by the operation of 
law. There really is no reason why Government should not 
sue and be sued before the ordinary courts in such matters. 
The extent to and the manner in which the Governnaent in 
different systems sues and suffers Ttself to be sued as a 
corporate unit have been fully considered in a former 
,leeture (a). As regards the Governments agents, there few 
/h^p^.indeed in which it may nut advisable 

^ 4 J . I ' 
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actions to be brought in the ordinary courts against them 
foi stepping beyond the limits of law in the exercise of their 
functions as officers of the Government. The extent to and 
the manner in which in different systems, government officers 
of various grades are allowed to be proceeded against in civil 
and criminal actions, I have dealt with in previous lectures (a). 

4. The law may also provide for the enforcement of 
strictly administrative rules and orders commanding the citizens’ 
obedience, through the ordinary legal machinerv of the law 
couits. In such proceedings, which may be either civil or 
criminal, either the State eo nomine or some agent of the 
administration may set the law in motion against the offen- 
ding citizen, leaving it to the courts to grant or refuse the 
relief asked for, and to work out the decree or order passed by 
the courts by the ordinary machinary of judicial execution. 
aS°other* ^ litigant before its own courts, a State may be, and gener- 

SSd'to ^ certain procedural 

ths adnuDis- other privileges which are denied to the ordinary litigant. 

ita oToiai^ in fact there are, differences which 

touch the substance of the relation between the Government 
and the citizen, imposing serious qualifications upon the accep- 
ted notions of the "rule or law.” 


problem lies in the necessity, which 
administra- exists m the public interest to delegate to the administration 
twe d«ore- large measures of discretionary authority. The grant of such 
authority does not imply that its exercise one way or the other 
IS to be viewed without concern by either the State or the 
individual. ^ The judicious exercise of discretionary powers by 
administrative authorities can no more be regarded with 
indifference by the parties affected than the exercise of 
similar powers by the judiciary. The well-being of a community 
may depend more upon the due performance of discretionary 
Non-interfer^ duties than upon a strict adherence to the forms of law. And 
ministratoTO When the ■will of an administrative authority has been 

executed in pursuance of a discretionary duty, the 
genemi rule of Anglo-Saxon law, even where it permits such 


(a) to Leotnws XIV to XlX tupra. The Anglo-Saxon system provides 
ft^thodbywhiohnniigentof the Goremment or a pubUo body may be com- 

.* Ob or it by law by eottrts of snpmor 

tie ktter's administrative jmrisdiotiMi-.* 
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acts to be collaterally questioned, is, as we hare seen before^ to 
restrict theiiiteifeieiice of the courts of la^\ within vciy narrow 
bounds. It often requires practically an absolute ovci stepping 
of their jurisdiction and; wheie they ha\e acted within it; 
corruption, to found the lesponsibility of oflScials in civil 
and criminal actions, 

6, It should be further remembered that the general rule 
m Anglo-Saxon countries is to hold the Goveiiiment itself free 
from responsibility for damages caused to individuals by its 
agents wrongfully m the performance of their official duties. 
What remedy the individual has, he has against the offending 
official, and a decree for damages against him may often prove 
of no real value. A successful civil or criminal action against 
an official may no doubt act as a salutary deterrent upon him 
and his fellow officials in their future actions, but the success- 
ful plaintiff in such cases often has but the sense of having 
performed a public service as his only consolation for the injury 
he has suffered and the expenses he has incurred in vindicating 
the law. Such lemedies; therefore, as aic provided by the 
challenge to which the actions and decisions of admmistiatne 
authorities are subject in such collateral proceedings must thus 
prove a most inadequate means of enforcing the “ rule of law/’ 
if that rule means not meiely the letter but also the spirit of 
the law — w hich is justice. 

7. Unless, therefore, some means were found to enable the 

courts to exercise a more direct control over the acts of the 
administration, there would be little to boast of the rule of law 
which IS claimed to be the governing feature of Anglo-Saxon 
administration, It is not just;” says Goodnow, ‘^to tell an 
individual that he must wait until hia right has been violated 
and then sue the proper official for damages, or even prosecute 
him criminally. The individual desires a definite thing done 
by the a^dministration which the law says shall be done. Again, 
it may be of vital importance that an officer bo prevented from 
doing an act which he threatens to do, or that a decision which 
is regarded as unfair or illegal be reviewed and annulled or 
amended. Here, it is not right to force the individual to rely 
solely on his power to sue the officer in damages or prosecute 
him criminally ’’ (a). / * 

’ lil&y ' QtiddtioW, ’Fritielples df the AdudaisImMve X<aw of the Uo-ltM 

■ ' „ : ' ‘ ^ ‘ ‘ 
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6 Of) 

8. Tlie.-,c remt'dics arc fo be found in Anglo-Sa^un 
countries in (he e\(>rci£>e by the Supeuor Courts of then ud- 
inmistidtive jun&dictioii, in common law and equity, and 
similar jurisdictions conferred on these and inferior courts 
by statute, \\hcther these iiy themseUes proie wholK 
adequate for fulfilling the rule of law, m spmt as well as in 
letter, will need examination. But some idea of the nature 
of this jurisdiction must bo formed bctoie we ran embark 
upon such an inquir}, 

n. I lia\e previously pointed out how in England Rojal 
power chose to consolidate itself fiom the verv beginning 
through the courts of law. The court of King’s Bench in 
fact constituted the chief visihle embodiment of Royal authority, 
so much so, tliat the Crown by a fiction of law was .supposed 
always to be present ii>> it. It is not surprising therefore that 
its authority to exercise a .'■upervisory power over all other 
authorities was at no time serioa.sly challenged. The relation 
in which this court stood towards the Crown did not at the 
.same time exclude the exercise by the latter of direct adminis- 
trative control over public authorities without the iutoivention 
of the Court of King’s Bench. This admimstr.itn e control lu 
so far as it was exercised by the Chancellor, in course of time, 
assumed judicial form, and alongside of the control exercised 
by the common law courts, the Chancellor granted ci|Uitable 
relief against administrative action according to its own 
procedure. Administrative control of a more direct character 
continued to be exercised by the Court of Star Chamber 
(a division of the Privy Council) over the action of the 
Royal authorities in the localities. The existence side by 
side of two classes of authorities, one mainly judicial 
and the other mainly administrative, had a natural tendency 
to specialise the character of the control exercised by each. 
The methods of the courts of common law and equity 
nalWrrily assimilated themselves more and more to those 
emplt^ed W dealing with the actions and decisions of infenor 
judicial tSbaaals, originally independent but gradually brought 
dnder ti(© ot fhb , sujterior courts by the applies* 

tibn df fch^ fwnhfpl® preyiphsly discussed that the King is the 
/jtentain ^.'/allj'lusitice, , ^ Whilst the grant of , relief thdae 

action, lhn»„'^0atte!__,l»w' 
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as resting m the absolute discretion of the courts assunu^d more 
and more the character of wiits of right grantable for good 
cause^ the causes themselves for which they could be gi anted 
came to be of a somewhat exceptional character. It will be 
seen presently that as a rule these courts refrained from inter- 
fering with the discretion of the administrative authorities. 
The Court of Star C^hamber^ on the other hand^ felt no hesita- 
tion in reviewing the acts and decisions of the authorities on 
questions of fact and expediency as well as of law. Competent 
authorities have borne testimony to the fact that during the 
Tudor and Stuart legiiiies the Court of Star Chamber was well 
on the way towards constituting itself into an administrative 
court reviewing the acts and decisions of administrative 
authorities on fact as well as law, and according to a procedure 
which increasingly tended to assume judicial form. The 
Court of Star Chamber did m fact lemove many defects of rhe 
administration and of administrative law better than the courts 
of common law could have done. But unfortunately for the 
nation, it fell foul of private rights m its administration of 
the criminal law (a). The abolition of the Court of Star 
Chamber m 1640 and the complete independence attained 
by the judiciary m the course ot the next sixty years took away 
all chances of the natural evolution in England of an organised 
system of administrative courts. The void left by the dissolu- 
tion of the Star Chamber was partially filled by constituting 
the justices of the county into Courts of Quarter Sessions and 
authorising them to hear appeals from such orders passed by 
the justices of the peace individually or m petty or special 
sessions as affected property and the right of personal liberty. 
Such direct judicial control as is now exercised m England is 
by the Superior Courts through their extraordinary administra- 
tive jurisdiction and by the Courts of Quarter Sessions under 
authority conferred by statute. 

10. The competency and jurisdiction of the Superior Courts 
when exercising their administrative jurisdiction appears to an 
outsider at any rate to be needlessly complicated and obscure. 
The writs and remedies wl;nch appear to have grown up each 
by its inherent necessity, seem to overlap and the rules evolved’ 
to^prevent a conflictof remedtes and jurisdictions are sometimel 
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pxtiTiiiely perplexinj^. Only a broad description of tlieir les- 
pcctiie characteiistics and uses can be attempted at tliis place. 
First then as to common law wiiis a). 

11. The writ \\hich bewares most prominently in English 
constitutional history^ and deserves prioiity of attention for that 
if for no other reason, is the writ of habeas rorpm ad suhji- 
ciendnm — a nanedial mandatory writ by which the High 
C^oiirt and the judges of that court at the instance of an 
aggrieved subject command the production of any person 
alleged to be in unlawful detention whether m a public prison 
or in private custody with a view to enquire into the legality 
of his detention. In any matter involving the liberty of the 
snb|ect, the action of the Ciown or its ministers and hmh 

O 

• iflicials of the Privy Council or the executive Government is 
subject to the summons and control of the judges on habe'>.9 
corpus. The writ is a prerogative writ i, e , one issued upon 
cause shown in cases where the old legal remedies are inappli- 
cable or inadequate, but isgrautable ex dehito justitiae though 
not of course The writ, hosides the part it played m the 
constitutional struggle between the people and the Stuart 
Kings, did good service about a century or mere ago in freeing 
aliens brought to England in a condition of slavery, and is 
found useful at the present moment in the field of administra- 
tive law in cases of illegal commitments by naval, military and 
ecclesiastical courts and of commitments for extradition and of 
fugitive offenders (b). In America the writ has been used to 
test the validity of detention by immigration ofifieials (c) and 
there is evident scope for its use in similar proceedings in 
England. 

12. There is, next, the writ of mandamm. As to this, it 
is stated to be “a high prerogative writ of a most extensive 
remedial nature and is, in form, a command issuing from the 
High Court of J ustice directed to any person, corporation or 


(a) 'P!»e acoonnt given in Halaburys Laws of England, Vol. X, Title, 
“Grown Pialstice,” is well-arranged and fairly full and is strongly recom- 
mended to stadents desirons of acquiring a good worfcmg knowledge of the* 
write, whioh is ennential to an understanding of the present topic Bailey’s 
Trtati*® on the’ taw of Habeas C^ns and Special Eemedtes, an American 
of the Brtte' Wbjeot, shoiW be consulted for purposes ol cowparim, 
BSngfa^dj VoL X, pp. ^41, 49*51, 
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inferior court, requiring him or them to do some particular 
thing therein specified, which appertains to his or their office, 
IS in the nature of a public duty, and is consonant to right and 
justice. Its purpose is to supply defects of justice, and accor- 
■^'"dl issue, to the end that justice may be done, in all 
cases where there is a specific legal right and no specific legal 
remedy for enforcing such right, and it may issue in cases where 
although there is an alternative legal remedy, yet such mode 
of redress is less convenient, beneficial and effectual.'’ 

13. A mandamus will thus he to compel the restoration of 
a person to an office or franchise whether spiritual or temporal 
of which he has been wrongfully drspossessed, provided such an 
office or franchise is of a public nature. It will also he to admit 
to such an office or franchise a person who has a right thereto 
but has never had possession. When, however, the office in 
question is neither a corporate office nor a permanent one, but 
one which is merely temporary, depending upon the will of a 
fluctuating body, no mandamus will he to restore or admit 
thereto. A mandamus will lie to command an election to an 
office of a public nature, e.g., of members of a public body, but 
not of members of an indefinite body. No mandamus will 
however be granted to restore, admit or elect to an office unless 
such office IS vacant. If the office is in fact full, proceeding 
must be taken by way of quo warranto or election petition to 
oust the party in possession. A writ of mandamus will be 
granted ordering that to be done which a statute requires to be 
done, whether or not the party or corporation on whom the 
duty IS imposed be a public official or an official body, and 
public officials and public bodies who have failed to perform 
any public duty with which they have been charged will ' be 
compelled to discharge it by a writ of mandamus. A manda- 
mus will also issue to tribunals exercising an inferior jurisdiction 
commanding it to adjudicate according to their powers in 
matters which are judicial in their character. But no officer, 
public body or court can be compelled by mandamus to 
exercise merely compulsory powers, nor will such a writ direct 
any such body or authority as to the manner in which they aire 
to exercise their discretion. 

14f. No court can Compel the Sovereign to perfoEm any 
duty an<i no writ of mandamm to tfee CJrqjrii, wBI 

a writ lie against a Secretary of State in his capswity 'as 

7T, ' ' , ’ ' ' ‘ I '' V 
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of the Crown or to any per-'^on acting as a servant o[ the Crown, 
nor against ininistenal or inferior ottirers lionnrl to obey the 
oiders of a coiipetent authority to compijl him to do soiiiethirig 
winch IS part of Ins duty in that capacity. Where however 
Government officials have been constituted agents for carrying 
out particular duties m lelaiion to subject^ wlietlior bv Roval 
charter, statute or common law, so that they aro under a 
legal obligation towards siicli {subjects, a tviit of manclmmis 
will lie for the enforcement of such duties (a). 

15. A mandamus will not go when it. appears that it 
would be futile in its result. Moreover, the court wull as a 
general rule and in the exercise of its discretion refuse it 
when there is an alternative specific remedy at law which is 
not less convenient, beneficial and effective, such as petition of 
right, quo imrmnto^ quare impedif^ certiorari, appeal to 
Quarter Sessions and execution, even though fruitless in its 
results. Nor will the court interfere to enforce the law of 
the land by this extraordinary remedy in cases where action 
at law will lie for complete satisfaction. The existence of 
a remedy in equity is said not to be an answer to an 
application for a mcmdamm. But mandamus will not issue 
where the statute which creates the obligation also provides 
the remedy for its enforcement. But the existence of a 
remedy by indictment which only results m the punishment 
of the delinquent official is not considered a sufficient answer 
to an application for mandamus (b), 

16. As information in the nature of a quo wam^anto^ 
which is the modern form of the obsolete writ of quo warranto 
though in form a criminal proceeding has long been applied 
to the mere purpose of trying the civil right to an office or 
fratiehise and is now under statute declared to be civil procee- 
ding whether for purposes of appeal or otherwise. It lies only 
in respect of '‘offices created by charter from the Crown or by 
statete, the duwes whereof are of a public nature, and the 
tenure of wfech is permanent in the sense' that the incumbent 
doesnol hbld' at somebody^s will or pleaeure. The person 
pir<Kseeded>^’nat must be in actual possession and use of the 
bfeee ihfneetionto jnetify^ m information in the nature of a 

Ili lji i yii l iiu i. I In | iii^i F . i »l|i wr» |p>.* ly« iil l |» H.# 
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quo vMTTanto, Proceedings 1>y of cj'f^o tianxniio arc 
excluded by statutes providing lor the decision nt disputed 
municipal elections by election petitions, nor li considered 
appropriate where the office in (juestion is of an eleemosynary 
chaiacter. Finally the quo vMuxtnto procedure is not permit- 
ted for the purpose of indirectly attacking the legality of the Eigiifc of pri- 
charter o£ incorpotation. An information in the nature of 
quo vurranto lies at the instance o! the Attorney Cieneial or wit m Eng- 
a private lelator who has some interest in the matter. 

But to attack the possessor ot an office in the corporation of a 
borough, the relator need not bo a burgess. It is sufficient if 
he is an inhabitant subject to the Government of the cor- 
poration or owns lated property even though not qualified to 
vote. In several jurisdictions in the United States, the right Denied m 
to apply for a quo wcivrunto is given exclusively to the State dictions m 
Attorney, and tho exercise of this power by the State Attorney Amenca. 
has been variously interpreted as being in its nature discre- 
tionary or ministerial with the consequence that private parties 
have in sonic jurisdictions been denied mandamus on the 
State Attorney to file an information u hilst tho same has been 
granted in others (a). 

17 . The writ of prohibition is a prerogative writ issuing 
out of the High Court of Justice and directed to an ecclesi- 
astical or inferior temporal court, which forbids such court 
to continue proceedings there in excess of its jurisdiction 
or in contravention of the law of the land. If the issue of this 
writ had been confined only to courts strictly so called, its 
importance from the point of view of administrative law would 
not have been very great. But though it will not issue to “any 
person or body of persons who may be acting judicially but not 
as a judicial tribunal, nor against the ministerial or executive 

acts of the government,” where by Act of Parliament, a body of When it wiH 

. . 1,- • T issue against 

persons has the power of imposing an obligation upon indi- admioMm- 

vidnals (who are parties to the proceedings) the High Court, it 

is said, will exercise as widely as possible the power of om- 

trolling such a body, if it attempts to exceed the jurisdieto 

prescribed by such ' Act or psurpi a jurisdiction of a judicial 

character. 

... '..1 Y - ‘1\ -i i N r-“fA ‘■'■■j ■ i 'Ivt' i - [ i i‘ ‘.-.' I ^ - 
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18 , Prohibition lies not only for excess or absence of 
jurisdiction but also for contiaveiition of homc statute 
or principle of common law. It does not, however^ lie 
to correct the course, practice or procedure of an inferior tri- 
bunal or a wrong decision on the merits o£ proceedings. It 
lies against the judge of an inferior court where such judge is 
interested m the suit. Where the judge of an inferior court 
has given himself jurisdiction by an erroneous conclusion on a 
point of law, prohibition will lie, but a writ will not be granted 
where the judge (except upon very strong grounds), for the 
purpose of ascertaining whether he has or has not jurisdiction, 
has decided a question of fact upon conHictmg evidence fa). 

19. A wilt of certiorari is of wider operation than a 
writ of prohibition, for it lies in respect of any judicial as 
distinguished fiom a ministerial act. Any body of persons 
which possesses authority from the Crown to perform judicial 
as distinguished from ministerial acts constitutes a court 
so as to be amenable to this writ. The most important 
purposes served by this writ are ( i ) to remove for trial 
by the High Court civil actions and mdicbments and (ii) to 
remove for quashing. A trial is removed by the writ, if it 
is shown that a fair trial will not be had or complete justice 
done m the inferior court. Certiorar% to quash issued at 
common law only where the writ of error did not lie. It does 
not therefore lie to quash the judgments of inferior courts of 
civil jurisdiction. But it lies to remove for the purpose of 
quashing the determinations of persons or bodies who are by 
statute or charter entrusted with judicial functions out of the 
ordinary course of legal procedure but within the general scope 
of the common law. The determination of such authorities are 
not judgments in the sense required to admit of a writ of error 
being brought in respect of them. Thus the determination of 
the Boyal College of Physicians, of Commissioners of Sewers, of 
Canal Commissioners empowered to hold inquiries with regard 
to the eon^ruction of bridges, of Sheriffs empowered to hold 
inquiries under the Land Clauses Consolidation Act of 1845 
may be removed in order to be quashed. Geriiarari jGmally lay 
for removing convictions and orders or other determinations of 
justices pf ti'e,,3peace in whicb a had been grau'ted by fbe 

;7 ' ' — ^ '".li, rTT-, 
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justices 01 the Quarter Sessions. The v.iit how ever is now not 
necessary (tlioogh it is nut e\clu»ler]; w here a case ha^ been 
granted by the justices of the peace or the Quaitei Ses^'^ions. 
The legislature in some cases has cxpie.' 5 ‘t?l\ pio^ideJ that the 
remedy of certiorari shall be open to agguevtd parties for the 
purpose of quashing certain pioceedings. For instance under 
the Poor Law Amendment Act of 1854*, secs. 105^ lOG, any 
person aggrieved by orders of the Local Government Board 
may apply for certiorari to remove them into the High Court. 
On the other hand; certiorari has by statute been ‘‘talren away’^ 
in many instances. But it has been held that even in such 
cases certiorari may be granted wheie the inferior coiiit has 
acted without or in excess of jurisdiction. Statutory restric- 
tions imposed upon the issue of the writ in paiticular cases 
must of course be given full effect. 

20. A certiorari is granted as o£ course upon the applica- 
tion of the Attorney General acting on behalf of the Crmvn in 
all cases in which the court has jurisdiction over the subject 
matter of the proceedings in the inferior court. In most other 
caseS; the wiit is discretionary. Where the writ is disci etioiiaiy 
it will nevertheless be granted cZe&i/o justitiae to quash 
proceedings which the court has powmr to (juash where it is 
shown that the court below has acted without jurisdiction or in 
excess thereof, if the application is made by an aggrieved party 
and not merely by one of the public and if the conduct of the 
party has not been such as to disentitle him to relief, and this 
(as already stated) even in cases where certiorari has been 
expressly taken away by statute. The writ is never given at 
the instance of the party in whose favour the error was made. 
It will also not be given where it appears that no benefit will 
arise from granting it or where the proceeding attacked is not 
voidable only but void. 

21. Defect of jurisdiction for which certiorari will issue 

may arise from the nature of the subject-matter or from the 
absence of some essential preliminary proceeding. Under 
various statutes certain notices are requisite before the epm- 
mencement of proceedings and the omission to serve such 
notices deprives the inferior court of jurisdiction and 
affords ground for ceHiorarh When, moreover, the jnrisdic- 
tion of the inferior court 'depends upon the 'Of 

some particular fact, if the fact be cojlateral to Ihe, matteir 
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•\ducfi tlic lowoi ^*0011 has to In, that court cannot; br 
A wrong deciMon v^ith. icgaid to it gue itaeif ]!iri*5dictioii 
wliicli it otherwise would not posse‘^s, but if the fact be a 
paii ol the very ibsue which the lower com t has to enquire 
into, a ceptlorun will not be granted though the lower 
court may have aniv^ed at an erroneous conclusion with 
regard to it, 

22. In some cases, the jurisdiction of the inferior court 
rightly assumed may bo ousted by facts proved m the course 
of the inquiry^ as tor instance where the Jurisdiction of 
justices was ousted at common law by a bona jirlc claim of 
title on the part o£ the defendant. 

23. Vertiorari wull always be granted to quash the deter- 
mination of an inferior court if it be established that the judge 
had a diiect interest m the subject matter of the inquiry, 
or on the ground of collusion, corruption or any other like 
ground on the part of the prosecutor. Ctrtwrari is also 
granted where upon the face of the proceedings themselves 
it appears that the determination of the infeiior court is wrong 
in law. 

24. There are however certain acts With regard to which, 
upon grounds of public policy, the writ will be refused irres- 
pective of the question whether the acts are of a judicial or 
ministeiial character. Thus certiorari will not be granted to 
bring up a provisional order by a Secretary of State which 
IS subject to confirmation by Act of Parliament, for to issue 
the writ in such a case would be to interfere with the 
functions of Parliament. Certiorari will not lie to remove 
assessments to the land tax, because to remove them would 
occasion grave public inconvenience (a). 

25* The above brief and inadequate description of the 
prerogative writs is ail that can be given here, though 1 
should like Indian students to familiarise themselves with 
them mere intimately by a study of English and American 
'text ;boohs, since, as will be presently seen, they are 
nqt to Indian law.. The ' processes^ of ,Clhau’cery 

Oourte 'by they coul4' and' courts jmrjs-* 
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Atrornoy Ueiicral as representing th Grewu nr th‘'^ ilepart- 
menfc concerned An iniunctina, it> is hardly to 

loenfcion, IS a judicial process by which a pai ty (adored tn 
do or refuiia fium doing a particular acb or tlihig. For- 
liierly granted very cautiously and at the absolut(» discre- 
tion of the coin t, it haSj like the prerogative wiii< already 
dt*alt with, eom(» in recent times to be treated as grantablo 
o£ light in all proper cases All that needs io be paitictilarly 
noticed hero is that an injunction v\iil not he granted i£ it 
should involve an inteifercnce ^Mth the public duty of a 
department, but in a pioper case, it will, it is said, be 
granted to restrain a department of Government fiom doing 
a meie ministerial acF if it does not involve an interference 
with the public duty of the department (a). It is to bo 
noticed fuither that the court has no jurisdiction to prev’cnt 
the commission of an a'^t which is merely ciimmal or illegal 
and does not affect any right to property. 

26. The injunction, it should be remarked, Is more far- 
reaching in its opeiation than the prohibition, for whilst^ the 
latter is available mxmly where the act of the administra- 
tion is strictly judieixl in character and absolutely illegal, 
the former will issue against any administrative act provided 
it comes under one of the recognised heads of erpiitable juris- 
diction. 

27. The other equitable remedy, V 125 . a suit in equity 
against the Attorney General as representing the Grown for a 
declaration that the action threatened against the plaintiff by 
an administrative authority is contrary to law, will be obviously 
available where the courts will hesitate to issue an injunction 
in view of the rule just noticed thao no injunction will lie 
which will involve an interference with the public duty of a 
department. Not much was heard of this remedy until it 
was re-discovered, if indeed is was not invented, by the Court 
of Appeal in Dyson v. Attornpi/ Gmeral (b). The revival 
of this jurisdiction was the answer of the judges to the 
tendency shown in recent legislation to invest aduimistrativc 
boards and authorities wiih power to deal finally and con- 
clusively with questions of fact or law or both materially 

(a) Haisbary, Laws of Bngtaad, VoL X?II» p. ^5. 

ii) i K B* 410 (1910). ' 
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atiWting the rights of mduidaals Aviili or without the obligation 
to accord them a judicial heaiing or indeed any hearing tvhatso- 
e\ei (a). Farwell, L. J„ »ai(l in that case (pp. 421-423)^ that 
although in a case where the estate of tlio Crown was directly 
affected the only course of proceeding was by petition of right 
(because the couits could not make a direct order against 
the Grown to convey its estate "without the Crown's permission), 
yet where the inieicst of the Crown wms only indirectly afiected, 
the couit of equity, whether it was thi^ Court of Chancery or 
the Exchccjiier on its Equity Side, could and did make decla- 
rations and orders which did aflfect the rights of the Crown. 
For authority wmre cited the decisions in Moclge v. Attorney 
Genenl (b) and Deare v. Attorney General (c). This view 
was reaffirmed by Farwell, L. J,, in the J udicial Committee 
of the Privy Council m Estern Trust Co, \\ McKenzie Mann 
<:& Oo, (d). Thus whilst the enactments of Parliament are aimed 
at enabling the administraton to forestall the jurisdiction of 
courts of law by a g?6asi-j udicial administrative detemimation, 
this procedure enables the individuals concerned to forestall 
the administrative authority by a qaia timet bill in equity, 
which is not open to the same objection as a hill of injunction. 
This new (or levived) remedy, if fully availed of, will no doubt 
bring under the supervision of the courts many administrative 
acts and decisions which might otherwise escape it, but it does 
not alter the essential character of the administrative juris- 
diction of the Higher Courts in England. 

28. The outstanding feature of this jurisdiction is that 
whilst it is able to keep administrative authorities within the 
hounds of law^ it leaves the discretion of these authorities 
severely alone unless there is a positive abuse of that discretion, 
so that merely en oneous exercises of discretionary authority 
by administrative officials and boards remain on the whole 
uncorrected by these extra-ordinary remedies. The only English 
courts which can revise the exercise of such discretion on fact 


0 ^ Bpirnhwham t The PtuimUad Bistnet Board of Ifor&g, iO A. 0* SSt 
\t^} f Board ^ Mdueat ion Mice (1911) A. C, 179; 

A. G. 120(1914). 
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as well as on law are the Ooaits of Quarter Sessions and this 
they do under statutory powers. 

29. It must be remarked further that such jurisdiction 
as the Superior Courts possess of controlling the actions and 
decisions of the authorities under the writs and proce.sse.s men- 
tioned above is being steadily contiacted owing to the tendency^ 
in modem conditions inevitable, of charging special bodies of 
expel t officials with the power as well as the duty of dealing 
expeditiously and finally with matters which no mere lawyer 
judge of an ordinary court of law can possibly dispose of to the 
satisfaction either of himself or of the paities interested, even 
were not the dilatory litigious procedure of the ordinary courts 
particularly unsuitable for the disposal of these cases. One 
can very well, in such circumstances, understand the alarm 
felt by judges (a) and legal writers (b) at the not very plea- 
sing prospect of finding one’s life and liberty placed at the 
absolute disposal of bodies of experts whose opinion, untested 
even as to legality by some trustworthy and disinterested tri- 
bunal, must be accepted as final. They aie haidly to blame if 
in this tendency they discover a force inimical to the “rule of 
law,” which they not without reason appiehend is going to be 
replaced by unchecked administrative paternalism (e). 

30. The tendency goes indeed deeper than English judges 
and legal writers seem to suspect. Administration is increas- 
ingly becoming, in some of its branches m particular, a matter 
of special experience and special knowledge, with which the 
general administrative machinery (with its familiar tripartite 
division of functions into legislative, executive and judicial), 
handed down from the 17th and the 18th centuries to the new 
era of industrial and sociological revolution, is finding itself 
less and less able to cope. Special organs of the administration 
are in their respective spheres being allowed to absorb not 
merely judicial but even legislative functions, making in fact 
their own ordinances, applying and executing them. “To turn 


(a) See Dyson v. Attormy General (I9H) 1 K. B 410 (1910). 

(b) Dioey, “Development of Administrative Law in England,” Si L. Q, R* 


(o) Mr. Dieey writes in the artiole cited : “Such transfer of anthwdtj sairt 
thefojindaUotiof that rule of law which has been for generatitms a le«diM 
feature of the English constitution.” , , 

78 * , 
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a body of expeits lou.^o on the rpi^stiion to fjnoie a writer iii a 
iccent nmiiber of the Har\aid Law Review (a), ^seem^ often to 
be the only feasible method of attacking a new and highly eom« 
plieaierl administrative problem. The very need of uoiformity 
may demand that the <piestion be handled as a whole by a 
single administrative bureau collecting infoimaiion and evidence 
from all available (juartei’s as only a Govouiinent bureau Ctin, 
instead of leaving it to be threshed out in little pieces m the 
course of controversies between single mclividiials and oliicirs 
of Governmont and before tobunals wdiich, by thtur tradition 
and methods of procedure, cannot look beyond the mteiests of 
the litigants before thmn, and are moreovtu* under no obliga- 
tion to see that tlm several pieces hang toge tlier. To impose 
upon such authorities the technicalities of procedure familiar 
to law courts would bo to destroy the very purpose of their 
creation. 

31. This tendency manifests itself oven more unmistakably 
in the American than in the English administration, a fact 
which is the more remarkable as the American courts have 
never been under an obligation to accept administiative 
arrangements as determined by the legislatuie at their absolute 
face value. The tendency needs a more detailed examination 
than has yet been given to it. But before I do that it would 
be desirable to review brieHy the administrative jurisdiction 
of the American courts. 

32. A detailed analysis of the administrative jurisdiction 
of the superior courts in the United States is unnecessary^ 
since it is derived from and not essentially dissimilar from 
that of the superior courts of England. Certain special 
features will be noticed in passing. 

, ^3. As in England, the courts in exercising this jurisdic- 
tion do not as a rule consider or review questions of fact 
and expediency. With the discretion of officials and public 
bodies the courts religiously refrain from interfering, irrespec- 
tive of the rank or character of the officer or the body. But 
unless jirevented by ' statute, the courts see to it that they 
act in cdn&mifey with the' law# ' Be an officer never so 
hunible, ii^ 'he hat^ ajWntioa' that , 'discretion h® exercises 

^ ‘ ' (aj 4^ Av,‘ 
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free fiom judicial control; be he ne\er so iiifluciitial lie 
Biiisi net iii accordance the ]a'v\ (a). But for political 

reasons the courts have geneiall} laid down the rule that 
fchev ^\ili not exeicise their jurisdiction where it wall bring them 
into aciiial conflict with the Chief Executive. The rule does 
not appeal to ha\e ever been departed fioin in the case of 
the President. The Supreme Court has refused to consider 
the question of issuing an injunction against the President to 
restrain him fiom enforcing a law alleged to be unconstitii- 
tional, Lhssissiin v Johmon fb) , and when a habeas corpus 
issued against a Fedeial otficer was opposed by the orders of 
the Pi evident the court declined to take further action^ 
Ex parte Merryman (c). Some of the State couits have 
endeavoured to extend this exemption from the operation of 
the jurisdiction of the courts to the heads of the de2)artments. 
But this appears to be in conflict with the decisions of the 
United States Supreme Court (d). 

34. It has to be remarked fuither that this extraordinary 
admmistrative jurisdiction is nob possessed by all classes of 
superior courts in the United States as a consequence of the 
prevalent notion that the jurisdiction can be possessed only 
by those courts which have inherited the jurisdiction of the 
Court of King s Bench. Thus, though most of the common 
law courts are supposed to have inherited this jurisdiction, 
it is denied to more appellate courts ; and as in many juris- 
dictions there still exist separate equity and common law 
courts, equitable remedies in those jurisdiction can be 


(a) Goodaow, PanciplcB of the Administrative Law of the Umted Sfcatos, 
p 433* To this rule Mr Goodnow notes three exceptions , (i) Questions of 
fact winch have been decided by an administrative authority in deciding as to 
the title to office may be reviewed by the court either by mandamm or fjeo 
tmrmMe ; (ii) courts of some States will not permit administrative officers to 
make use of their discretion to make a decision which is absolutely unsupported 
by evidence, but will on cerfwraH quash such deoisionj (id) the courts of some 
States hold that where a statute provides that an officer may be removed frqih 
office for cause only, they have the right to control the di$creiicm of the reip>y-, 
ing officer in deciding what is cause. iW, pp* 43343L' 

(b) 4 Wallace 475, 

(o) Taney, 246. ' ' ' ' , ' " , \ ! 

, (d) V. Supirfi^&n # t fell ’'H. ' | 

Bpmi V. Cdmmm G0mdl,< m 

.UtS* STB (1880). ' ' - . ’ 


But officials 
c^mpfllaole 
to observe 
the law. 


President and 
Governor of 
Stnte may not 
becoeiced. 


Administra- 
tive juiisdic- 
tion of State 
and Federal 
courts. 



0:^0 


CONTROL OF THE ADMINISTRATION. [LEC. XXIII 


given only by tbe former of fliuse coiiits. The jniisdiction 
of the Federal comts ho\^evcr is not goveincd by these 
principles, but is fixed by the C(»nstitiition and the statutes. 
Interpreting these piorisions, it has been held that the United 
States courts generally lia’v e no power to issue the mandamus 
01 certiorari except to aid an already acquired jurisdiction. 
To this mle the Siipi erne Couit of the Distiict of Coliinibia 
has been held to be an exception by reason of the fact that 
it has inlicuted, for the territory of that district; the juris- 
diction of the Court of Kings Bench. The rule appears 
to be ilie same as to prohibition, but are said to be more 
liberal with regard to the iiyunctioii; the habeas corpus 
and the qiho warranto. The power to issue the habeas 
corpus to the administrative authorities of the States has 
been gi\en by statute to all the United States courts 
except the Supreme Court. They have also the right to 
issue the quo uarranto when the question at issue con- 
cerns the denial of the right to vote on account of race^ 
colour or previous condition of servitude for any officer other 
than Presidential elector and legislative officers, or concerns 
the disqualification for other than legislative office result- 
ing from the violation of the official oath, by engaging 
in insurrection or rebellion against the United States or giving 
aid and comfort to its enemies (a) The Supreme Court 
may not issue an injunction except to aid an acquired 
jurisdiction and except in cases where a State or a foreign 
diplomatic or consular officer is a party (b). The other 
United States courts have a larger power to apply equitable 
remedies m proper cases against the actions of the 
Federal and State officers. Congress has however forbidden 
the Courts of the United States to make use of the injunc- 
tion ' to restrain the collection of taxes by the officers of 
the United States Government (c). These rules apply as well 
to the issue of these remedies against State officers as 
to their a^inst the officers of the Federal Government. 
On the Ofifer hand, the conrts of the States may not exercise 

' y 


— — 
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tins jurisdiction against orftccrs of the Federal Govemmerit, 
Since the Ilnited States Courts ha\e exclusive jurisdiction of 
all cases arising under §ie constitution and laws of the United 
States. The resultj says ifr, Goodnuw, is that the otiicers of 
the I ederal Governinent are not nearly so subject to the 
jurisdiction of the courts as are the State officeis. Biit^ ’ 
he add.'tj, this control is not nearly ao necessary in thi^^ case^ 
as the adiiHiiistrative contiol of the F'ederal rfoveiiinient is so 
strong that the mistakes of subordinate administrative othcers 
are quite easily corrected on appeal to higher administrative 
oflicersU 


o3. The Courts of the United States, both Federal and 
State, have not been stiangeis, any inoie than those of 
England, to the process of statutory con ti action and exten- 
sion of their jurisdiction and powers. Thus the United States 
Circuit Courts can by the exercise of the statutory ceTt%ova}% 
reverse or amend the decision oven on facts of the Board of 
General Appraisers as to the classification of articles fur duty 
under the Tariff Act (aj. Less frequently than in Englaml, 
appeals on both facts and law from the decisions of administra- 
tive officials have been given by statute to tbe Courts of 
Quarter Sessions or (Jounty Courts (b). Other statutoiy 
special courts of appeal are the various tax appeal courts or 
boards of review or relief, of which the most notable is the 
Boaids of General Appraisers m the National customs ad- 
ministration which hears appeals from appraisals and classifica- 
tion decisions. But whilst administrative jurisdiction has thus 
in some ways been extended by statute, the opposite process, 
noticed m dealing with the administrative jurisdiction of the 
superior courts in England, of forestalling the courts by in- 
vesting administrative officials and boards with judicial or 
judicial powers possessing varying degrees of finality 
(with which the courts, in via V of the specialised knowledge 
demanded for their disposal, are showing themselves increa- 
singly reluctant to interfere) has also been at work. In the 
article in the Harvard Law Eeview previously cited, 'the 


(a.) U. 8 Law of Jua© 1890, c. 407, sec. 1$, 

(b) Gooduow, Principles of tbe Atoinfetmtiv© Lw of tb# 

p. Mi. ' ' ' ' ' > ' 
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Ti\riLcr5 5[i. iJoiie, ilu followin'^ aiiiong'^fe oili* r illustra- 

tmiioiis . When a .shipper sought lu bring a pioccediiig to 
test tlie reasonableness o£ rate m Federal Couit witliuiit a 
pre\ious adjudication by the Int<‘rsiate Oomuieiee C 'Ommission 
that couii declined juusJiction upon tin gKiund that the 
Interstate Commerco Coianiission -was set to sol\e such pioblems 
and that until such a solution had been obbainod im review, no 
suit could be entertained (a). A woiknian cannot bring an 
action foi compensation m Massach use ties without going 
to the Industrial Accident l>oard A court will nut go into the 
question of patentability until the Patent Office has first said its 
say upon the claim (b). In the well-known case of Ignited 
Slates V. Jib Toy (c), the Federal Supreme Court went so tar 
as to hold that the decision of the emigration authority as to 
■whether a person entering the country was a citizen or not^ 
when the statute authorised the exclusion of aliens only, can- 
not be reviewed by the courts. 

36. As previously explained the last word upon the sound- 
ness in policy of any administrative arrangement <loes not in 
America rest with the legislature but with the law courts (d). 
The illustrations cited above make it clear that the law cemrts 
in America are supporting the policy o! the legislature of 
making over in increasing measures the final determination of 
questions arising between the administration and the people, m 
matters which seem to require special knowledge, despatch and 
uniformity of treatment, to the administration itself, without 
being (as are the courts in England) compelled to do so. This 
of course is in itself highly significant, but still more significant 


{a) T&xiih and Panfic Ily Go .v, Ahdem CoiUm Otl 204 426 (1906) 

Mtd other cases cited at p 445, SO Harvard Law Review. 

(h) Standard Scale and Foundnj Co, v. McDomld^ 127 Fed. 700, 710 
(1004). 

(o) 19SU. S.253(190S), 

(d) In York v. PuUtc SerHm S8 Sup, C. Eep* 122 

(1916), while 'upholding the determination of the Public Service Commission of 
Sew York arrived at at a hearing m which witnesses were cross-examined, testi- 
introduced and the mm argued, the court, through Clarke, J., affirmed 
it Would ento'Upon such an e®amination of the record as might be neces- 
to determine" i|rhether a Federal constitutional right had been denied-— 
there wau uh^h a want of hearing or such arbitrary or capricious action 
: /of" Ip' ;t^mis»iou as to violate the due proww danse of the 
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is the change of attitude in this n^spoct discoverable from a 
chronological stud} of the decisions of the couits themselves. 
Courts 111 America as m England were at one timt* distinctly 
jealous of what they seemed disposed to regard the usurpa- 
tion of judicial functions by administrative authoiities, and a 
few decades ago they were evor leady to interfere on the 
ground that some jurisdictional condition had not been 
fulfilled by the admmistiative authority. Wame v. Varley (a) 
IS still cited as a leading case in English and American text 
books (b), Theie searcheis of leather had been appointed 
under statute^ who were authorised to seme leather insuffi- 
ciently dried in order to carry it before officers called triors. It 
was held that this authority did not extend to the seizure of 
any leather which was sufficiently dried though in their 
judgment it was not so, and that such a seizure beings on the 
ownei’s suitj found to have taken place, they weie held liable 
in damages for trespass. The court, m other words, refused 
to assume that the searchers wore vested with power to 
determine judicially the question whether the leather came 
within the statute or not, and any leather they seized in the hona 
fide belief that it fell within the statute they seized at their 
own risk. In Miller v. Horton (c), the majority of the Supreme 
J udicial Com t of Massach use ttes, through Holmes, J., allowed 
the owner of a horse which had been killed by the defendant 
Board of Health, after inquiry, in the hona fide belief that it 
had glanders, to prove in an action for damages that the horse 
was not suffering from the disease when it was killed and that 
therefore the killing was beyond the jurisdiction of the Board. 
There was no reason why the same interpretation should not 
have been applied to statutes which authorised immigration 
authorities to prevent the landing m America of undesirable 
aliens, and this indeed was the interpretation unanimously 
placed by the United States Supreme Court in Gonzales‘S, 
Willianw (d) in 1904, for in that case Fuller* 0. J,, delivering 
the court's judgment observed that if Gonzales "was not an 
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li Mill uiti rani ^uilim f!i» mu nt and ineamii^i of the Act of 
Coii^^ross, the C^immiSNinner had no pM\\rt to detain or deparl} 
her/ .iiid that ‘ she was not ohhgMl to le^ort to the siipenii- 
teiideiit or the serieiarj/ though fho statute laade all decisions 
hr the Hispoetinc* ohieers or their as-^istants toiicliing the 
light of any ali^^n to laud, when ad\er‘‘t‘ to such right, 
tinal iiiih*ss appeal \^as taken to the superintendent of 
iiniiiigiation who-e a<*tiun m its turn was subject to review 
by the secretaty to the tiea^ury. But already m 1892, in 
NwJiimuni EL tu \\ United the Supreme Courts 

through Gray, J., (Biewor, J., dissenting), had refused relief to 
the complainant on the groun<l that she had not appealed to 
the superintendent of immigration and that therefore the 
decision preventing her from landing was final To a similar 
elfoct was the decision of the Supreme Court delivered in 
11)04 through Holmes, J., (Brewer & Peckham, JJ.^ dissent- 
ing) in United States \\ Sing Tuck (b) in which the majority 
were of opinion that “the attempt to disregard and override 
the provisions of the statutes and the rules of the depart- 
ment and to swamp the courts by a resort to them in the 
first instance must fail’. Finally, in 1905, came the decision 
m Uniled Slates v Ju Tog (c) also delivered by Holmf^s, d*, 
(Brewer, J., again dissenting), m which it was held that the 
question whether in fact the person dosirmg admission was 
a citiisen or alien was itself for decision by the iramigiation 
authorities, and thcii decision (in the absence at least of proof 
of abuse of authority of any kind) was not renewable by tlie 
court on an applieaticn for JinbeaB eorpm. The later deeiHioii 
in Chin Yow v. United Statens {d) delivered by Holmes, J,, (with 
the concurrence of all the judges including Brewer, J.,) gran- 
ting habeas e^rpm in a case where it appeared that the immi- 
gration authorities had not given the complainant a chance 
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of establishing her citizenship does nob take away from the 
effect of the decision m Vmted States v. Ju Toy (a). Mr. 
Justice Holmes, jurist as well as judge, has evidently travelled 
a long way from the day in 1891 when he pronoueed judg- 
ment as a judge of the Supreme Judicial Court of Massachu- 
settes in M%ller v. Horton (b). Mr. Berle, m the article in the 
Harvard Law Review (e) previously cited, expresses mild 
surprise that immigration officers should be assumed to have 
specialised and specific knowledge not available to the 
Supreme Court judges in the matter of determining whether 
persons entering the country from abroad could rightfully do 
so or not. But it is material to notice that in the debate in 
the English House of Lords on August 3, 1905, on the Aliens’ 
Bill, Lord Coleridge’s strong plea in favour of substituting in 
the place of the proposed Immigration Board a court of 
summary jurisdiction bo review the decision of the inspecting 
officer declaring a person an undesirable alien not fit to be 
admitted into the country was rejected by a vote of 68 to 
16 (d), the House having had the assurance of Government that 
at least one of the three members of the Board, and prefer- 
ably its chairman, would be a magistrate, the other two to be 
selected from men of business and administrative experience. 

87. It will be instructive now to consider the very simi- 
lar change of attitude of the judges of the Superior Courts 
in England towards legislation which seems to invest adminis- 
trative authorities with judicial or g’twtS'i-judicial powers, 
carrying with them varying degrees of finality not open to 
examination by courts of law. Three decisions of the House of 
Lords will suffice to indicate its drift. In the earliest of them, 
SpackTnan v. The Tlumstead Dist/riet Board, of 'Works (e), 
Spackman was prosecuted for building beyond the “general 
line” of building alignment, as determined by the Superinten- 
ding Architect of the Metroplitan Board of ’Works under power 
conferred on bm by statute, the decision having been given 
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rluT tli'3 biiiiriuig hA eo»'s!riK*t *<i, Tlie rJagirtrit-e 

4«'clioefi t(^ accrpr ‘hr BniHiiiihjutling AichitertV hnr as tlic 
cnijvet one fiiifl 4 rhe pior*rijntiun. The statute did 

not pre&cnbe any luotle areorJuig to which the Siipeuiiteiicluig 
Aicliifect was to anne Ins decision. * In the absence of 
special pimiMon as to how 1 he prison who in to decide is to 
proceed \ s^dd Lonl Selbornc, lav^ will imply no moie than 
that the siib'>t;uitial xt^rimieinent'' of jnstiee shall not be 
violated He 1^=2 not, a judge in the pioper sense of the word, 
blit must give pail les an oppoitnmrv of heard belore 

him and stating their case and their views" (a). ^‘He must 
gne notice when he will proceed with the matter and in list 
act honestly and nupiitially and not under the declaration of 
some other person or peison- to whom authority is not given 
by law^ There must be no malversation of any kind, 1'horo 
wmiild be no decision wnthin the meaning of the statute, if 
there were anything of that sort done contrary to the essence 
of justice. But it appears to me to be perfectly consistent 
with reason that the statute may have intentionally omittf*d 
to provide for fonip because, this is a matter not of a hind 
requiring form, not of a kind requiring litigation at all, but 
ie(|uinng only that the parties shouhl have an opportimiry 
o£ submitting to thf* person by whose (lecimon they arf 3 to 
be bound such considerations as in their judgment ought, 
to be brought before him." To the suggestion that the deci- 
sion, being that of a servant of the proseeutmg loctal unfhonty, 
was not likely to be unbiassed and a judicial revi<nv was 
nacessary if only to correct that bias, his Lordship replied 
that the board was a ‘^disinterested public body"' (b) and that 
the Superintending Architect was a responsible ^‘statutory 
elRcef^* Lord Watson suppUmiented his colleague s reasons 
for upholding the finality of the Architect's decision by adding 
that , mth deebion was likely to be less uiifavourabld to the 
interest of all parties concerned and less likely to defeat 
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tlic tiiclsj oi jit'll ico liidii a toCiie,- oi decibiuns b} a iiiitiiber of 
differeiii dLstiicL iiiagi^traios In Bonrcl 0/ Education \, 
Ricc (a)^ Iloufce of houh quashed the decibion of the 
Education Boaid upon verltorari on the giound that tii^ 
Board did riMt decide the quebtions \^hIcll it wab called upon 
to decide under the bdatute, and by inandam'iis ordered it to 
proceed accoiding to law. But Loid Lorebmii in the principal 
judgniciii in the cabe clearly indicated the liniitatioiib beyond 
which the courts must not 2)ass 111 ilioii ioierEereiice with 
the iiiiality oi administiatu e deciMons. '^Joniparatn^ely 
leccnt statutes”, his Loidship said, ^^havc extended^ if they 
have not oiiginated, the practice of imposing upon depait- 
menis or ofticeis of State the dutj of deciding or determining 
questions oi various kinds. In the pieseiit instance, as in 
many others, A\ belt comes for determination may be a matter 
to be settled liy discretion involving no law but sometimes 
it will involve matters of law as well as matters of fact 
or even depend upon matters of law alone. In such cases, 
the Board of Education will l.ave to ascertain the law and 
also to ascertain the facts. In doing cither, thev^ must act 
10 good faith and kiirly to both sides, for that is a duty lying 
upon every one who decides an) thing. But I do not think 
they are bound to treat such a (|uestion as though it were 
a trial The Board is in the nature of an arbitral tribunal, 
and a court of law has no jurisdiction to hear appeals from 
the determination either upon law or upon fact. But if the 
court is satisfied either that the Board have not acted 
judicially in the way I have described or have not determined 
the qucBtioa which they were required by the Act to determine 
then theie is a remedy by mandmim and certiomrir 

38 . Finally, in Local Government Board v, AHidge (b), 
the statute under consideration, as in Spackmm^s ease just 
considered, did not pr^^cribe any specialised system 0! pro- 
cedure, but the Board was required to hold a public enquiry 
before arriving at its determination (1) as to whether a house 
should be eondemhed unfit for human habitation, and also 
(ii) as to whether the repairs effected since the condemnation 
order 'had been, such ,aB to justify, the* revocation of that 
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order. The r|iie%tion in this ease arose upon an application 
for revocation, and a Local Goveiiiment Board's Inspector 
held the enquiry” in the locality and submitted his 

report^ the contents whereof, according to the practice of the 
Board, \^ere tieated as confidential and were not disclosed to 
the applicant. The ^^Board” considered this report and 
without giving the applicant a fiirthei oral hearing before 
itself dismissed the application. The applicant Arlidge 
attacked this decision on several grounds, which, generally 
stated, amounted to a charge that the Board had not con- 
formed to the principles of natural justice in arriving at its 
decision. Firsts he complained, he did not know who passed 
the final decision which was communicated to him over the 
signature of the President of the Board ; secondly, that he 
never had a hearing before the officer who actually passed 
that decision ; thirdly that that decision was passed behind 
his back upon the basis of a secret report, the allegations 
wherem he had no ojiportunity to refute, since they were in 
fact not disclosed to him. 


Who is the 
disposing 
authority in 
a depart* 
mental 
board ? 


39. To the first of these objections, the reply of Lord 
Chancellor Haldane m effect was that the decision which 
bore the signature of the President of the Board had all the 
legal force of a decision of the President himself. The Lord 
Chancellor in the present instance had already had con- 
siderable experience as head of a department. The President 
of the Board, his Lordship went on to add, (unlike a judge) 
had other more onerous duties to perform in Parliament as 
well as outside it, besides attending to the administrative 
duties thrown on him by the statute, and, in the cireum- 
stanoo^j he wm not only at liberty but even obliged to rely on 
the assistance of his staff, and that therefore when the statute 
that ’an appeal was to be disposed of by the Boards 
'^at' was meant was that any prticular official of the 
]War3"was td, dispose of it (a). 
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40. As to the other objections, their Lordships were 
agreed that judicial methods of procedure should not apply 
to departmental action. It is sufficient that the case has 
been heard in a judicial spirit in aecoi dance with the prin- 
ciples of substantial justice. But the repoit of the Inspector 
haling been kept back from the complainant as a confidential 
document and the same not having been produced at the 
trial or before their Lordships, how, it is peitinent to enquire, 
were their Lordships able to assure themselves that the 
judicial “temper” and “spirit” and the ‘"principles of subs- 
tantial justice” were duly observed in this case ^ Lord Moulton 
was however unable to see why the report the Inspectors make 
to the department should be made public and was on the other 
hand fully persuaded that to permit such publication would bo 
mischievous * Loid Moulton was more to the point when 
he said that the new procedure was intended to be an appeal 
to a superior executive body as such, in other words the appeal 
w'as intended to be a departmental and not a judicial appeal. 
Supposing, his Lordship asked, the legislature had given no 
appeal, “it might in that case be considered to have been un- 
wisely drastic, but the decision of the local authority in that 
case would have to be recognised and enforced by the courts 


commentary on this poi lion of Lord Haldane’s judgment wil! be found ni 
Mr. E. M. Sneyd Kynnersley’s '“Some Passages in the Life of One of H M’s 
Inspectors of Schools.” “I served the department or Board,” he writes, “in 
one capacity or anothei and with some interval for moi.e than 36 years (from 
1872 to 1907). In all that time I never saw a Lord President of the Council, 
and I should often have found it hard to tell the name of the reigning poten- 
tate if I had been asked suddenly Our master at the Education Depart- 
ment of the Pnvy Council was master of all branches of that ve/imfgenrht 

I believe agriculture and public health were our rivals in his affections 

..—In actual practice he confined himself to the patronage.’* “My Lords 
were a Parliamentary fiction, in theory composed of the Lord President, the 
Pirst Lord of the Treasury and some Secretary of State; in practice they had no 
existence, but I believe tie Whitehall staff >by long making believe’ persuaded 
themselves that they were flesh and blood.” The Minister in charge of iho 
BdnoatioB department at the present day is, as was the President of the 
Local Hovewment Board concerned in case (Mr. John Bums), a 

live |>ei;Bcta. Bntadoeptifig the description m Lord Haldane’s judgment' of 
fchewoHffegof thedepMtmefittobe.oorre^^^^ hheif not room for suspecting 
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Ji.itul.ii |,!siif^u cuo! 1 be ‘■juii'niileivd b} tlic courts. 

( <>f <1 .oOtUUaiH j egiil.iiiuii^ Ok the (U'-triiciioii ui unwholu- 

i'Oiuo fiMid ex|iMsij<! iui gale oiight imuei eeitiiri c iiciimstanccft 
ho felt lo the nf e\ec!iti\e uflieer^ ■without any 

a|i|if‘ol being given . \\ h v then siiuiild the oider in the pic- 

geiit caat be put ui <pie&hoii when the Local Go vein went Board 
appeared 1 0 haw siib^tantialH (*onfu]Uied to the requiieiaents 
ef ih<‘ htaiiile h\ holding a ^'piiblo* mr|iiiry'^ though only 
before an In^'pectur who uppareiiily wag not aiitlioiised 
to, and did not, decide the matter in coiitrovensy himself 


IL It Las been humorously suggi'sted that the Feud<il 
hy'stem was really iiitru<Iuced into England by a Siwenteeiith 
cent my scholar, Sir Henry Spelman^ whose ivseaiclies no- 
doiibt<‘dly losiilted m the iiisfc systematised accoimi of that 
histone institiiiion. Blessn. Jenks and Pollard have in a some-’ 
whatsimilai sense put for waid the ckiw, as inventor of the 
Magna Carta, of Chief Justice Coke, in whose expositions of 
that charier, what in origin was a tale of feudal pnvileges 
assumed the dignity and status of a charter of all people's 
lights. Ml. A. \ , Dicey may m the same sense be ci edited 
with having introduced into the wwrhl of political and admmis- 
Mr. Diceys trative science the Enulish rule of lawd’ Xlr. Dicey, com- 
of tlie advent on the decision in Local Gover^Dn^at Jt^oavd v. 

uf Arlklgc (a), in a passage wdiicii I haw already quoted (b), Iwh 

^jbserved that the transfer by legislation of judicial functions 
cxiMnuu'd, from tho courts to administrative boards " saps the founda- 
tion ” of that rule of law. The decision itself, he is constrain- 
ed to admit, is “ a considerable step towards administnitive 
law in the French sense.” 

42 . “Administrative kw in the French sense,” Mf. Dicey 
(in eotnmott with mostt EogHsh constitutional writers), views 
with mcottcenled, jealousy and suspicion. Whetlier that 
jealbu^ k dufe to the traditions of oppression left to history by 
the defunct Court of Star Chamber, or whether that suspicion 
is eogendewd by that association with bureaucracy in which 
administrative courts on the Continent of Europe have been 
invariably foand/I need not pause to enquire. Suffice it to say, 

; ' (*| ^ ,{1»IS),A, ,0, ,1^ ^ , ' ' , ^ ^ , 



tliat h^ 1<ltf‘ aih.'nf'n* inaao by the defisioii 

in rasv* luwaids afliuiiii-^iitilive I'lw in the Fi^^nch 

san^o/ Mr liieor procre<K' to coiigiatuUie liiinseli that the 
ad\ancc» has not b< eii hireiiongli \eb ^nee ^ ouanaiy coiuts of 
law can still dnal with any *ietu,il or pioveable breadics of the 
1 iiie of law, -wliicli is fata] to the exL'slenee of uiie rii^oif 
and lie consoles himself the hope that ih 
IS probable that in ^ome ibnn or other the English courts will 
ahvav'^i find uieaiis for competing the iiijiistiee^ if demonstrated, 
ol mi\" exmicise b} a Uoieinment depaitinent oi ]iidicial or 
< 7 ?tru?>-jiiclKnal aiithorit\"M The only inefins up til! now dis- 
eoveied, that f can find, is tli(‘ levnal (or creation) of the 
juiisdiction alnaidy consideied to enteitain qma iimei bills of 
declaration against the Attorney-Geiieial as representing the 
Crown in respect of threatened aetion bv departments of (lovi'rn- 
ment m porsnance of statutory authoiity^ a jurisdiction which, 
as I have already explained, ns not hkely to carry matters very 
iir. To any one wdio has followed the discussion thus far, ii. 
ninst be quite clear that the neiv danger to the rule of law ’’ 
arising from the setting up of self-contained administrative 
boards or other institutions exercising within their respective 
spher(\s moie or loss uncontrolled legislative, |udieial *aiKl 
execuidve funefcions, Ciannoc be met by any fresh development 
of the administrative jurisdiction of the Superior Courts, which 
itself is being inevitably contracted in proportion as those of 
the adininistrativi* bodies mentioned above arc, from the very 
necessities of modern social and political life, as inevitably 
extending. Mr, Ehliu Root, lawyer, administrator and politi- 
cian, (I am convinced) read the signs of the times unerringly 
when he said — 

43. There is one special field of law development which 
has manifestly become inevitable. We are entering upon the 
creation of a body of administrative law quite different in 
its necessary safeguards from the old methods of regulation by 
specific statutes enforced by the courts. As any community 
passes from simple to complex conditions the only way in 
'in which Government can deal with the increased burdens 
thrown upon it is hy^ thb delegation of power to be exercised 'in 
detail by subordinate agOnts, subject to the control of general 
directions prescribed bj^ superior 'mtkority, Thp' necessities 
of our situation have, already 'to e^tepsiye employment 
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of that method. Tho Interstate (Jommerce Commission, 
the State Public Service Commissions, the Federal Trade 
Commission, the powers of the Federal Reserve Board, the 
Health Departments of the States, and many other supervisory 
offices and agencies are familiar illustrations. Before these 
agencie.s the old doctrine prohibiting the delegation of 
legislative power has virtually retired fiora the field and 
given up the fight. There will be no withdrawal from 
these experiments. We shall go on ; we shall expand them, 
whether we approve theoretically or not, because such 
agencies furnish protection to rights and obstacles to wrong- 
doing which under our new social and industrial condi- 
tions cannot be practically accomplished by the old and 
.simple procedure of legislatures and courts as in the last 
generation. Yet the powers that are committed to these 
regulating agencies, and which they must have to do their 
work, carry with them great and dangerous opportunities of 
oppression and wrong. If we are to continue a Government 
of limited powers thi^se agencies of regulation must them- 
selves be regulated. The limits of their power over the citizen 
must be fixed and determined. The rights of the citizen 
against them must be made plain. A system of administrative 
law must be developed, and that with us is still in its infancy, 
crude and imperfect.” (a) 


M. The time, I am convinced, has definitely arrived for the 
creation, in England and America and in fact in every part of 
the world where the English system of public law prevails, of an 
administrative jurisdicMon of the kind which obtains in several 
countries on the Continent of Europe. The adoption of such a 
coarse will not be . after all a new creation but a revival of a 
jurisdiction which fell with the English Court of Star Cham- 
her. tte jndieial control of the administration is in fact giving 
place lo'tm're0alsted and secret administrative control. The 
proMeuf ii to convert this latter again into a form of jadHal 
control, more speeialiswi, quicker and leiM teehnical, yet open* 
fwtnal and, where necessary, contentioaa iThe Enench n^Men 
' has already evolved a highly efficient system of adwinie^iive,'',' 
I oogrte'ia"’ ibo'' 'of 'the' Itet 
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insuperable difficulty m the way of developing similar institu- 
tions in England and America and I do not share the jealousy 
and suspicion entertained by the older generation of English 
lawyers against French administrative law and jurisdiction* 
That law has no doubt, as I shall proceed to show^ grown 
within the bosom of bureaucracy. But in so doing it has 
regulated and humanised bureaucracy. If under modern con- 
ditions^ growth of officialism be inevitable even m England 
and America^ there should grow along with it its natural 
antidotes, administrative law and administrative courts. 

45. Before I take up, as I should now do, the consideration 
of the administrative tribunals of the Continent of Europe, it 
will be necessary to sketch in outline what administrative 
jurisdiction there is in British India. There is, I may at once 
state, not much to say about it. Cl. 4 of the Charter of the 
Supreme Court of Calcutta, dated the 26th March 1774, 
provided that the Chief Justice and the Puisne Judges of the 
recently established Supreme Court were appointed severally 
and respectively Justices and Conservators of the Peace and 
Coroners within and thioughout the Provinces, Districts and 
Countries of Bengal, Behar and Orissa, and every part thereof, 
and to have such jurisdiction and authority as His Majesty's 
Justices of the Court of King’s Bench had or might lawfully 
exercise within England by the common law thereof. By cl. 
21 of the Charter, the Supreme Court was specifically em- 
powered to issue writs of mcindamics, certiorari^ frecedendo 
and error to certain inferior courts and magistrates mentioned 
in the clause. Sec. 9 of the High Courts Act (24 and 25 Viet, 
c. 104) of 1861 continued the jurisdiction of the Supreme 
Court which was abolished by the Act in the Original Side of 
the present High Court of Calcutta, the jurisdictions of the 
Sudder Dewani and Sudder Nizamat Adalats in appeals from 
Mofussil courts (which too were abolished by the Act) being 
similarly continued and preserved in what is now known as the 
Appellate Side of the High Court (a)* If the language only 
of cl; 4 of the Charter of 1774 ha4 to be looked into, to deter- 
mine the ekt^nt -of- the administrative jurisdiction of the 
Oalontte ' High Court, thei^e would perhaps be no dispute tbafc 
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tbai) eouit on Ongiiiai Hidi c on W under tlio terins of that 
clau'.p, at this iiioiiieni, over the \^!iolc‘ area inentionoJ 
above and with reiiuence to all the inhabikinis theioof i\rits of 
kubetift covpiit^ <j7io iniri’iinto, eef'tiovtiri, piohibition or nicm- 
daniics in the same manner and to the same extent as the 
Superior Courts of England ; and being besides a Oomt of 


Equity could issue injunctions and other equitable processes, 
subject of course in oil her case to statutory extensions and 
limitations specially applicable to those districts and pro- 
vinces. But it has to be remombered that at the date of tiie 
Charter, the territorial jurisdiction of the Supremo Courts 
did not extend beyond the Presidency tovMi of Calcutta and 
its jurisdiction outside was personal and exerciseable in refe- 
rence mainly to such persons as were “Butish subjects" 
as the expression was understood to mean at that time (a). 
This section has accordingly been generally assumed, ordinarily, 
to authorise the issue of writs ol Aaheas covpvis within what is 
now known as the limits of the Original Side of the High 
Court, though the High Court has for that reason found no difFi- 
culty in issuing writs of habeas corpus for the release of persons 
arrested within those limits but carried away and detained 
outside. And this limited interpretation is the one which has 


been accepted by the Indian legislature, as appears from sec. 
491 of the Criminal Procedure Code (Act V of 1898) and 
sec. 45 of the Specific Relief Act (I. of 1877). The former 
expressly provides that “directions in the nature of a Aaheas 
corpus may in proper cases be issued by the High Courts of 
Calcutta, Madras and Bombay to bring persons illegally or 
improperly detained in public or private custody within the 
limits of the Original CtyilJurisdiction of these courts.” The, 
latter recognises the authority pf the said High Courts to make 
iu tl^e nature' of a ntctnd'unw, requiring specific acts 
to be done or forhorne wi'thia tfie limits of the Original 
Civil dFurisdiotion of saph High Courts by any person hpWing 
u publie ofbwbr by any corporation or inferior court 
The ether '.pretog^tke writo' have' not been exprp^siy ; inPn- I'V' 
tioned in any Indian enaetiaent bu't.p'wat ol' 
uppers to lave been ,withoat, qbastfos; tn>. 





bung up and iiu asMe:!'nient of ratcj alleged ajid found 

to be witiioub jurisdiction. In In Rc (a), Piahini C. J. 

mentions the lact that writs of cerLiorari bu\o been issued by 
the Bombay High Couii aku (p llTd', and his Loidship and bis 
two colleagues, differing m other rcspeck, were agreed that 
the Madias High Court, having inherited the jnrisdictloii con- 
terred on the Supreme Couii by 39 and 40 Geo IFF, c. 79, and 
by thi‘ Letters Patent of 1800, have aiithorihj, subject to 
restrictions imposed bj statute, to isme writs of /’(,y■t^£ 5 mrl: to 
icmovc and quash matters judicially determined by adminis- 
trative officials. It naturally follows that writs of prohibition Prohibitiun 
and (/no trarmw/o may be i.s.sued by the said High Courts 
of Bombay, Madias and Calcutta, subject to the same local 
limitations. Having legaid to what T have already stated, 

I find it difficult to affirm that the Patna High Court 
has inhciited anj of the»c jurisdictions and ] have Patna aad 
scarcely any doubt that the Allahabad High Court and the hI^Sis 
various Chief and Judicial Commissioners’ courts have on in c'uinoti'bue 

• 1 j. 1 prerogathy 

nsdictioii to issue these prerogative writs. But all courts in ^oi 

India are couits of equity m so far as they may grant the Sudidal 

several reliefs other than mandamus dealt with in the Specific 

Relief Act, m conditions and circumstances specified in that Equity jm-ib. 

Act, and thus an iiijimction may in a proper case issue from ot all 

any court in British India to restrain an official from wrong- under the 

folly exorcising his powers, provided it does not interfere with hericl®'^ 

the public duties of any department of the Government of 

India or a Local Government. Nor will an injunction be 

granted to restrain a person from applying to any legislative r . 

body, or to stay proceedings in any criminal matter (b). Sec 42 Limits t™” 

of the Act authorises all courts m India to entertain and in SnSe 

the exercise of sound discretion decree suits for declaration 

Only by aby person entitled to a legal ebaraeter or any right 

to property against any person denying or interested to deny 

his title to such character or right. But the section, wide as it is, 

is hardly cofioprehensite enough td cover a q^uia timet bill, for 

deelOT^ion agaipst Govbniaent in respect of a threatened legal 6*4* 

injury in pnrsoanee of powers . Conlerredi on its officials by sta- aSScra 

tiite affie firero^tivs writs .4n,,of -ooui^, 'issue from the ■, 

''' ' ■ ■ '"I I' , , 



Mmidamv'^ 
may not is«;Ee 
agamat cer- 
tain atitk)- 
nties* 


See lil of the 
(Tovernment 
of India Act 
of 19i5. 


JurkdiefcioHL 

extremely 

narrow* 


Statutory 

oontraOtion 

thereof* 


fhe Bress 
Ad; 1 of 1910 
exjittijtted* 


r 



636 CONTROL OF THE ADIIINISTBATION, [LEC. XXIII. 

(jourts of Bombay, Madras and Calcutta (as already stated), 
subject only to the conditions and restrictions which qualify 
the issue of those writs in England. It may however be as well 
to note here that sec 45 of the Specific Belief Act expressly 
provides that no writ in the nature of a 'incmdamus will be 
issued to make anj order binding on the Secretary of State for 
India in Council or the Gro\ernor General in Council, or the 
Governors of Bombay and Madras in Council or the Lieutenant 
Governor of Bengal. Other restrictions are implied in the 
provision now embodied in sec 111 of the Government of 
India Act to the effect that the order in writing of the 
Governor General in Council for any act shall, in any 
proceeding civil or criminal in any High Court acting in the 
exercise of its Original Jurisdiction, be a full justification 
of the act except .®o far as the order extends to any Euro- 
pean British subject. The existence of this provision was 
considered by Norman, J., sufficient by itself to deter a 
court from issuing a writ ot habeas corpus in case of detention 
under Act IK of 1858, such detention being under a warrant 
in writing of the Governoi General (a). 

46. From the forgoing considerations it seems clear that 
the administrative jurisdiction of the Superior Courts in 
India, where it exists, not taking into account limitations 
imposed thereon by statute, is confined within very narrow 
bounds, both as to area and as to subject matter. As to 
statutory restrictions, a single instance will suffice to show the 
extent bo which they may be carried. The Press Act I of 
1910 which was enacted “to provide better control of the Press” 
(preamble) requires deposits (secs. E, 5, 8 & 10) of security 
qf from Ks. 600 to Bs. 1,000 at a time, at the discretion 
of a District or a Chief Presidency Magistrate by keeper^ 

(a) Ikrst ItR. S92 (1870}. I exdade from 

coOrfteaMcw ot tile adattotsfeatiw juriadWioa of the Snperiot Gonrfe fn India 
‘i&e pOTtw oawteed aek 107 the tJownnent of ^ India Act of 1919, 
(franaeady steo* 15 the Wgh Ctoart* dot of 1881), aiweniidV.tltdseseo*’ ■' 
miaional ■eotiona of the Oifit CfcMMl', Etodedme ' 

' ''Glqde^' ^ ‘(lottrtS tire aathotised to t«petet«id itod 
■edtdM''ofia#<ndyfMBOt adtoMfatttve.'cMehk; 1 tfto',;' 
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oE printing presses and publisheib oi newspapers, winch 
deposits the Local Government is authorised to declare foifeifced 
(together with copies o! the otfending ne^\spaper^ book or 
other document) whenever it should appeal to the Local 
Government that any publication issued out of the press or 
appearing m the newspaper contains '^any words, signs or 
visible representations which are likely or may have a tendency 
directly or indiiectly, whether by inference, suggestion, allu- 
sion, metaphor, implication or otherwise, to pi oduce certain 
effects (secs. 4, 0, 9, 11 & 12) specified in sec. 4. These are 
too long for reproduction here, but it will suffice for my 
present purpose to state that in the judgment of Jenkins, 0. J 
of the Calcutta High Court, as expressed in In re Malio^ned 
Ali (a), if any Local Government chose to treat any particular 
writing as falling within that section, the language of that 
section was so wide that it would ordinal ily prove a hopeless 
task for any person affected by an older of forfeiture to cs« 
tablish that the writing did not contain words which fell within 
the comprehensive provision of the Act. Sec. 17 of the Act 
however permits any person having an interest in any pro- 
perty in respect of which an order of forfeiture has been made, 
within two months from the date of such order, to apply to 
the High Court to set aside such order on the ground that the 
newspaper, book or other document in respect of which the 
order was made did not contain any words, signs or visible 
representation of the nature described in sec. 4 ( see 
also sec. 18), and sec. 22 then proceeds to state that “every 
declaration o£ forfeiture purporting to be made under the Act 
shall, as against all persons, be conclusive evidence that the 
forfeiture therein referred to has taken place, and no procee- 
ding purporting to be taken under the Act shall bo called in 
tjuestion by any court except the High Court on such appli- 
cation as aforesaid, and no civil or criminal proceeding, 
except as provided by this Act, shall be instituted against 
any person for anything done or in good faith intended to be 


' (a) 41 pfftl. 40,0. Vt p. 491 in tbe same ^14 1 

wMe Meed we the ]p5Wers the-t,lhe leglsWnre hae oonfmed p-a the 
0ovemnient that they would, he aM©' to coni^te a newspaper' eotataliiiUf 
tord'i Miat thight Uawi 'to,' fondethn If.wfeh 

hhe# ihofdi Uhh#liy, he* "'i## ih the of fee 
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linii* iiiiaei liii'^AcL*. 'Ilieu a* to tiio v\ay th< Act lias laeeii 
liiLerpiPieii by Uie Uigb Courts m tso Tar as it bears upon the 
|nri-Jictioii id tliOttC coaiito to icview urileis passed under the 
Ac (s in Hit oa&epibt inentioued the Calcutta High Court was 
ul opiiiioii that altliougli in that ease the Local Governmeut 
had failed to comply %uih the mandatory direction of sec. 4 ot 
Hie Act to state la its order ol foifeiture the giounds thereof 
and that ilierefuro the order of ibrfeitiirc itself was illegal sec. 
22 of the Act made it impossible lor the High Court to set 
aside the older on that or any ground other than the one speci- 
fied m secs. 17 and 19, uz, that the publication was not oi 
the nature described m sec. 4. The court ho\\e\er (or at any 
rate the majority thereof) found itselt equally helpless m 
proceeding to reMew the decision of the Local iTovernmeni 
directing a forfeiture on the one giound permitted to it by 
secs, 17 and 19, for it held that in auiving at that decision 
the Government might well have relied on knov^ ledge and 
information specially in its possession which it might not have 
been in a position to disclose in a court ot and that i£ with 
all the iri formation at its disposal it wiis the Go\ernment's view 
that a publication was of the character described in sec 4, ‘1he 
courts no more informed than the man in the street^ cannot 
affirm that this could not bo sOj and affirm it with a degit^e ol 
assurance that would entitle it to set aside a mea^^ure of saleiy 
on which the Governor had solemnly resolvedf' “The fact is, ‘ 
Jenkins, CJ.^ added, “that the executive and judicial authorities 
stand on wholly different planes for the purpose of arriving at 
a decision as to the propriety of executive action, and the one 
cannot’ sit in judgment on the determinations of the otherf’ 
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47. It is net^dless to emphasise how faithfully the views of 
'the Calcutta High Court in this case echo those o! the judges 
•of England and America in certain recent judgments which 
have been already discussed. The views of the Calcutta High 
Ontirt as expressed in this case are the mow remarkable 
to they vrcjm prbnonneed in a matter in which th# legfolature 
prmitteii a direct challenge of 'the accumcj of m 
ilfative d«)Weii by an appeal to the'laveecirt’'"lFpmthe 
ptaiia wls. X 7 , wiTi, At is hW An' 

s itrte with 4 

■^WTl \ri ^ ", 
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appeal to tiie High Coait hy, t 05 ox law, on tlio 
«|iirstiori as to wiiotlioi the pubheai ion ooKctrcl to f« P within 
1lie desciiption of hoc. 4 ni not* 

48. It seem*^ to haw bcf n passi])le in tlio oosf- jusr iinrieerl 
for the applicant before I he High Cmiit to have asked thni 
coutr to hold that the order of foHeitiirr nas made without 
jurisdietioB on the ground of its non-eompliancc with the 
mandatoiy piovisioii of sec. 4 diieeting ihe Local Ooveinment 
to state the grounds upon which in it.s judgment, the publica- 
tion meritod foifeitiire^ and to ha\ e on that gioimd invoked 
its common law jurisdiction to quash the older by i^erfiomriy 
for it IS a w^ell-lviiown lulc of unquestionable authority in both 
England and Anieiica that a section in an Act of Pailiament 
taking away certiorari did not apply where there was an 
absence of jurisdiction (a). The point was sqiiarelj raised 
in In re: Mrs Anme Beset at (h). Jii this caho the Chief 
Piesidency Magistrate having by a previous order dispensed 
with security in respect of a press, passed another superseding 
that ordei and demanding security from the keeper. This 
latter order was challenged befoie the High Court as made 
without jurisdiction upon an application for a writ of rertiovrno 
and this contention was upheld by the majority of the courts 
(Rahim, 0. J^and Sesliagiri Ayyar^ J.;, Ayling J. diShenting), 
The majority however were of opinion that the order in 
question was not a ^hlhidiciaF^ but an ^^e\eciitive'' act not open 
to review by certiorari. Had they considered the order to be 
a judicial order the majority wmulcl probably have felt them- 
selves competent to quash the order, the provisions of sec. 22 
of the Act notwithstanding' But Ayling, J., had no doubt 
that even assuming that the order was ultra vires as that 
order was made in a pioceeding which "‘purpoited'* to be 
taken under the Act, within the language of sec* 22^ the juris- 
diction to , quash by eerdamri was taken away by the express 
^ langdaga of the statute ^ even in respect of acts which were 
ii^Urd «d |>eraonalIy I have no doubt that such was the 
ihleutibn > of'; th4, legislature, hnd' thkt the High' Court had ho - 
'jUried^cMoh to qua^h the order unle$e*lhe PresO ' Act 'itself :#ae 
^ dediared. ih bhVe Men UW 0 him of the Indi#'' legiel&ttrei' '' " _ - 

^ iL . „ > ! I I, i I , j. 4 .. .!' ...fL.. „ /.j. .! , I'l ,'f 
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49. It appears, indeed, to have been argued in this case 
that the Act itself was in contravention of the limitation 
imposed upon the Indian legislature b}- see. 65 (2) of the 
Government of India Act of 1915 which prohibits the passing 
by that legislature of any law affecting any part of the un- 
written law or constitution of the United Kingdom of Great 
Britain and Ireland whereon may depend in any degree the 
allegiance of any person to the Grown of the United Kingdom. 
This contention was not accepted by Seshagiri Ayyar, J., 
and w^as not touched upon by Ayling, J., and Rahim, C. J. 
refused to dc^al with it finally upon an application under 
sec. 17 and 19 of the Press Act on th(‘ ground apparently that 
the coiirt^s jurisdiction upon such an application %vas abso- 
lutely restricted by the terms of those sections. It is however 
not necessary for my present purpose to refer m further 
detail to the opinions of the individual judges who composed 
the benches of the High Courts of Calcutta and Madras 
which dealt with the three cases under the Press Act 
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mentioned above. They show plainly enough that the judges 
of the High Courts of Madras and Calcutta were even less 
inclined to assume jurisdiction than the legislature was to 
give it. 

50. So much for the control exerciseable by the Superior 
Courts over the administration in In^lia. I have already 
stated that over the greater part of India this jurisdiction, 
such as it is^ docs not apply. Whatever may be the histori- 
cal explanation of the absence of an administrative jurisdic- 
tion outside the three Presidency towns, it is difficult to 
find any justification in principle for differentiating between 
the two areas at the present day. The extension of this 
jurisdiction outside the three Presidency towns has evidently 
been arrested owing to the small favour with which this 
jurisdiction is viewed by the^ rulihg body in India. It is 
simerelf to be hoped that the uniformity of kw' and Jurisdic- 
tion which' one wotiid Eke to see established within and outeide 
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n'herf the legislature, in nhoso gift it is, has nnei|ui^ncallv 
withheld it irom thi ni 'h). 

51. It foiinAs therefore tint whilst adininhstralive oHicials 
m India ai e hahitually clothed with much laiger poweis of 
interference with private lights, tho'^c whoso lights an invad- 
ed have not, except within \ery eiicinnscubed local and others 
limits, the right to invoke o\en the adinmistraino jmisdiction 
of the superior comts to compel public aiuhoritios and ofticial-! 
m India to observe the law and to keep thain witlnn the limits 
of their jimsdiction in the perfoiinanre of then officia! 
duties 

52. If the English aie to be legaided as the originators 
of the rule of law, to the French nation belongs the credit 
of evolving the machinery which alone is capable in modern 
conditions of fulfilling it, the institution, namely of adminis- 
trative courts It would be wrong to .say that the Anglo- 
American system of administration is altogether a stranger i,o 
this institution. The Couits of Quarter Se.ssions, composed 
of the jm^tices of the peace of tlie county hear appeals from 
the administrative ilecisions of individual justices on fact as 
well as on law , and the per.-^onnd of the.se courts being thus 
made up of the very persons ivho are actively engaged in the 
work of the administration, Mr. Frank tloodnow finds in these 
courts (b) all the marks of a true adnunistiativc com fc, and 
he deplores the very moderate use made of it up to date in the 
United States. But it should he I'emembered that the Court 
of Quarter Sessions, and in fact all administrative oflicors and 
bodies exercising judicial and <yitasi.-ju(licial functions, are under 
English constitutional theory affiliated, for the purpose at least 
of the exercise of their extraordinary administrative juiis- 
dietion, to the Superior Courts, in so far as such jurisdiction 
has not been taken away expressly or in the net result by 
statute ; and this, in the view of Mr, Dicey at any rate, must 
be taken to be fatal to the claim of such bodies to be regarded 
as true dispensers of the '‘dfoit administratif.” An admims- 
tratm ejourt hm. been defined by Mr. Goodnow (c) as a tribnnal 

(a) Jor ttie latest instanse, see JPunneshma)- v. , Thm Crtiwm, (10181 
S’at. 97- ' , ‘ ' ' ' ' ^ 

(bl Ckwlaow, Comparative Adtuinieferiitive taW^ Vbl. ll, p. ]04!. ' ' , ‘ 

'' '((Sj %<*ipi«lla ©f ' AWriwA fctle; '■*<Oottrte 't^Waafe-, 

i AiWmatrafave”. ■ 
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tiisehargiijg* judicial wliost jarisdictioii is confined to 

controvei&ies arising between the authorities and officers of 
the Gorernment and between such officers aud autlioufcies on 
the one h?md and individuals on the other. Such tribunals 
originated in France and have been extensively copied in 
Their hi&i-orjc other Countries including Jap in They are generally viewed 
wTth^bureau- suspicion by E iglish publicists as being the natural 

mcy. organs of a bureaucr-^cy, and they undoubtedly commenced 

their cireer under ()ffi*ul au^^pices. It may even be conceded 
that their adaptability to modern conditions and the uses to 
which they may be put to fulfil the rule of law never crossed 
the imagination of then* first founders, and are imperfectly 
realised even to-day. Moreover, although the institution has 
developed enorlriOu^ly in its original home during the last 
century in its functions and usefulness, it has, neither there 
nor in other countries where it has been transplanted, attained 
anything like the perfection implied in the definition given 
above. 
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53. I need hardly repeat what I hive said before that the 
institution originated in France during the Napoleonic regime 
in the form of purely administrative appeals from lower to 
higher administrative authorities in the highly centralised 
bureaucratic administration est*ablished by the First Consul. 
This stage may very well be compared with that which at this 
moment is developing in Anglo-Saxon countries by the process 
previously outlined of progressive transfer of power finally 
to determine di^pu^es between public authorities and private 
citizens from courts of law to higher administrative authorities* 
The dominating motive which underlay the system was to free 
the administraiion from allinterf^rence hy the judiciary but 
it was of course impossible for the administration^ thus freed 
from judicial control^ long remain a system of administr#^-* 
tive opportunism without placing itself in a position of umom-* 
promising hostility towards the demands of e<|iialily and justly 
the ’mainsprings of the era of, the French B©vo|utiom ; ' In Jhe- 
result^ the administration itself in , dealing 'with- 
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1910 was able to bear concordant testimony to tlie fact tbat 

in France alone of all countries, mainl}^ though the beneficent 

activities of her highest administrative courts the Council of 

Sfcate^ adinioistrative law had attained the character of 

positive law^ whilst in other countries it had scarcely yet passed 

beyond the stage of self regulated admini''trat!V’’e discietion (a). 

In other countries, it is still extremely difficult to distinguish 

the working of an admmistiative court horn that of a supeiior 

administrative authority healing adminis*trative appeals from 

an infenoi aiithonfv. An ideal adniiiii^tiative court (and it is Anidea!ad» 

, ^ nnnistraiiTe 

that towards which all admuu:?trative couits are tending in court 

France as m other countries) would be one ^vhose members 

may not be summarily removed by the executive and whose 

orders and judgments would be capable of immediate execution 

without being subject to review by any but a judicial authority 

of the same character ib) The firat-mentioned conditon has scar- Conditions* 

, , , _ 1 1 ^ . thereof not 

cely yet been lulnlled in the organisation of the administrative completely 

tribunals of France, for members of the Council of State which inFrimsa^e^. 

is the supreme administrative court and of the Councils of as tomdepen- 

, , , denceottenu- 

Prefecture (which are administrative courts of lower instance re of judges, 
in the localities) are appointed by and are summarily remov- 
able by the President. On this point the Piussian adminis- Independence 
trative courts approach the ideal more nearly than the Fmssia. 
French, for in Prussia the members of the highest administra- 
tive court are altogether independent of the administration 
and the members of the lower administrative courts also enjoy 
an irremoveable tenure due to the fact that no officer can 
tinder Prussian law be dismissed or transferred without 
cause. 


64, Whilst on this subject of the personnel of the adminis- 
trative courts on the Continent of Europe, it is desirable to 
note that one of the main justifications of the maintenance 
of administrative courts separate from and independent of 
the ordinary judiciary is that many matters of admniistratioti 
demand ibr ,th^!r' decision expert inside knowledge of admi- 
nistrative needs which’ ' can come only from active .paitici]^ 
' tion im the work 'of the' administration and which m is'im|r0#- 
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to . \pect fiuiii iiieiL lauvcv judgOh \rhu alone preside 
oioi the ordmaiy louitfe Tlii 3 \it;\v is eoiisisleiit]} worked 
out 111 the coiiipo'sition oi tho admini-sM alive couits of France, 
Blit in Prussia the judges of the highest administrative 
cooii ta'o uit reetiuled itain ihe active members of the 
b(*n ice^;, tliMiigh nt the lower mstances the judges consist en- 
tiicly of m«ui eiicuged in tln^ ar tive vuik of the adnimistra« 
fion, llioie K ihis fiutkur diheieiioe in the compiosition of 
Prussian and Fnimh adnimistrative courts of lower instances 
that m the formor the membership is predominantly lay where- 
a 3 m the Litter it V hollv piofesmonaL It is, it should be 
rem<‘irktMh this re«(nnement of tln^ administrative courts bemcr 

o 

icemited fiuni .‘ulinimstrdtive experts that contains withm it 
the pti'“ibilitj, i{ feru'd to above, of this kind of oonit proyin^f 
to he, in the neai tutuie, just that institution whichj under 
inodorii conditions (demanding as they tlo iiicieased specialisa- 
tion in adinuustralioii as iii other matters', is hkelv to secure 
the efficient pcrform.inci* of the fiiiietion.s of the administratioii 
without inteitcienee with the lights of the public. 


5.5. One otliei genend characteristic ot administrative 
courts traceable to their origin should be mentioned. Being 
junsdictions of n-cent origin, the.se courts are as a rule courts 
of enumerated powers. But the grant of jurisdiction to the 
French administrative couits is gmierally expressed as be- 
ing in respect of alt conHicts between the adminnstrabioii 
and individuals and the interpretation of all administrative 
acts (a). This jurisdiction has on the one had been contracted 
by statutes handing ove.r specified matters for disposal by the 
ordinary courts, Thus the entire control of the matter of 
expropriation or the exercise of the right of eminent domain 
has in this way been transferied to ordinary courts, and, in 


conseijuenco of the provisions of the Penal Code, arre-sts made 
by the administration are under the control of ordinary courfe. 
On the other hand, special laws have conferted upon adminis- 
trative courts jurisdiction ip respect of all oases of (levern- 
ment liability whether based upon contracts' or , tort®., .Alga, 
though the, general police jati^dictiott' is % law wifcfejp 
jurisdiction of the ordinary courts, ,a oeriyia atabdat; of ''polica 
■ jHxisdiotioa has Weu.fertHiisfewed 'to the admiblsrillWy' ' 
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The* nei resiiifej ae< to Guofluow tli.if rhtj adiijiniaira- 
ti \(3 coiiriijs ui France ue co’iri^ oi en lu raita jiiixlicf loii Fill 
the paiticiilar grants ot jfin*-dici '.>n .im; so liHuan'oiis that, 
though 111 th<‘orj Ciauis of <‘i.iimoi,ilcd Junftoictiioii the iinpor- 
taiii aclniiiii^trutive enu]*!,^ are pioeta ilU' of general 

junsdictioo (a). 


5b. As to the iialiirouf the f*onlns| f verci'^eri by Fiench 
adiiimistrative eourl^', n\cr the arlinini-rration, i\ i\ill be 
reinembeied that ‘^aas of go^einnton^" or political acts of the 
adinuiistration arc outside their ]‘iU''dicii(/n. Aiso pointed 
out ill a previous lecime, persuiiai .icts" oi oftioiaLs are subjta^t 
to the jurisdiction of tlio oidiiiai'^ eourt'S (h) it is (uily what 
go by the name of ^‘acts of (iduuni-tiation*’ that come within 
their jurisdiction. Dihen nees of opmiom it is ob\ious, will 
always arise m inaiking etf the limits of nets ot admiiiistiaiion” 
so as to separate them on the one hand fiom "acts of govern- 
ment” and from “personal acts of individual officials on the 
other. It is this difficulty which has called into existence the 
Slater institution of the Court of Conflict (c). 


Xo |uusdic“ 
tioii over 
“acts ol 
\ era men t’' vV. 
* personal 
acts’ ol 


Function of 
courts of 
conflict. 


5T. Withm limits thus eircurascribod, the genera! jurisdic- 
tion of administrative courts evtends only to special and indivi- 
dual acts of the administration and not to acts of general 
application, e. g. ordinances, and can be invoked only by some 
person whose right (and not interest only) has been violated-— 
by a person, in other words, who in English legal parlance has 
suffered particular damage. • 

58, But besides this general jurisdiction, the (ionucil of 
State possesses a special jut Lsdictlon as Court of Cassation to 
anpul ail acte of the administration, whether special or general, 


' ,.<4 , Uw, VJ II, pji* ‘*2^288 

'' S4.C^i®Matilw^Admls|st*8tivej4W.., 
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ibr eA.ee&s ol po\\ers. Thi«? jurisdiction can he exercised at the 
instance as well of persons whose interests are in jeopardy as of 
those whose rights have been violated The decisions o! the 
Council of State hold that there is an excess of power (1) when 
an adinmistrative authority encroaches upon the competence of 
some other authority^ whether that authority be the legislative, 
a judicial or another administrative authoiity, (2) when the 
administrative authority does not follow the formalities laid 
down in the la\v as necessaiy, and (3) when an administrative 
authority^ even when acting within its competence and follow- 
ing the nece-ssaiy formalities, uses its discretionary powder for 
purposes other than those for which the power was granted. 
This last principle of questioning administrative acts on the 
ground of a colorable use of legal powers, known by the name 
ol ''deiournement du fouvo%T figures prominently in the 
literature of French administrative law (a). 


50. Under the general jurisdiction mentioned above^ 
which IS known hf the name of eontentieiix administraUf^ 
administrative courts in France review the decisions of adminis- 
trative authorities on questions of fact and expediency as well 
as jurisdiction and law, and it is by reason of this wide power 
of review that the French administrative jurisdiction is able 
to afford larger protection to subjects against interference by 
the administration, than the superior courts in Anglo-Saxon 
systems in the exercise of their administrative jurisdiction. 
These appeals on facts are not determined within the secret 
precincts of a central office, by no one knows what official, upon 
confidential reports submitted by an inspector who is supposed 
to have satisfied the requirement of law that there should be 
a public inquiry by one held before himself and not before 
the deciding officul (b). The administrative courts are real 
conrte presided over by judges and acting according to. forms 
of law, iiough not identical with those of ordinary courta ' 

The special jurisdi^ion of the Oeuncil of State' mesifr- 
tinned abo?e howe^er^ to m large 'e*ten)l'rt^finbie'lbftl 


e»rdsed fey 'the SuperJor Ooarte in ’feiglsn# hf 
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iDjonotioii* The Couiieil of State may (a’dinarily simplj 
annul the act coniplained of and ma}" not amend it or substi- 
tute another decision for the one appealed from and will 
nece'^sarily consider questions of law almost alone. But the 
free use made of the principle of dUoxirnement dv. poitvoir 
in practice enables iti to sen aside many insUnces of abuse 
of authoiity which could not be corrected by certiorari in 
England (a). Moretuei% when an administrative act has 
been annulled by the (Jonocil of Slate, it is open to the party 
affected to biing an oi dinary action tor damages against 
the State or the administrative body or official for loss 
sustained by reason of the act annulled by the Ooiinci! of 
State (b), 

61. Having grown, as stated above, out of the practice 
established during the First Empire of allowing appeals 
fieely from lower to higher authorities, the aOministrative 
jurisdiction in France retains a feature which characterised 
the parent institution, viz. unlimited facility of appealing 
from lower to higher instances. The right of appeal is not 
limited by the amount at stake. To the parent institution 
too, it owes its simpler procedure, and though contention 
is not excluded^ the judges are not confined m their con- 
sideiation of the case to what is laid before them^ but ma} 
like equity courts in England take such measures as they see 
fit to get at the truth (c). 

62. As to the organisation of FTench administrative 
courts, th'ere are, besides special administrative courts having 
jurisdiction over special matters (such as the Educational 
Courts and the Councils of Revision, which latter being 
composed of civil and military officers decide all complaints 
arising out of the application of the conscription laws), there 
are the Councils of Prefecture which are general adminis- 
trative eburts. Both kinds of courts are affiliated to the 
Council bf State which may review the decisions of general 
administrative courts of lower instances on fact as wejl as 
law and the decisions of the 'special c'ottrts for mem M 
powers* The Councils of Prefecture are composed' bf tihr-bo 

' (a) p. /a, - 

|b| V,’ 
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0 ? four coiincillurs and iIf* Pn^^-^ct, aii professional paid officersr. 
TIso ( ^)nnefs, an, has hecu stated before j are also tlie adminis-* 
trative councils of the Piefeets and m tins way are bi ought 
mto daily contact with the work of the administration (a)* 
Besides general jurisdiction o\er a Tauety of administrative 
matters^ a CloiiiKil of Prefectme entei tains disputes over 
contracts and toils madi^ and committed by the administia- 
tion relative to the public works of both the central and local 
administration, to the public domain of the State and contracts 
for materials and supplies to the cential administration. The 
Council has also a police Jill isdictioji m respect of violations 
of police oidmances relative to the mam roads, the draining 
of marshes and quarnc'^. Finally, the Council of Prefecture 
acts as a board of audit for the accounts of officers of qwasi- 
public corporations and of ibe less important communes (b). 
Organisation organii?ation of the Council ot State as an 

ell administrative council and as a court has been already outlined 

in a previous lecture (e). Its judicial section, with which we 
are at present concerned, is composed of live Councillors of 
State, and a certain number of commissioners and auditors. 
It decides alone all the important matters and, for more 
> Im^rtmt matter, it bolds the preliminary examination, the 
, , actual rfeeisioiijn those cases resting with the whole Council 

acting €7h contenimu. It has general 
,acimimstmtivq Jurisdiction mlmmuiraiif) both 

Uurtieas. and appellate. Appeals from the deefeione of the 

President and the Ministers which yiolate a private right go 
' ^ ^ ^ ^ 10 it^ as to un origiW wuri 'll ha? ' alto a eeriain ^ original 

ji:iririiietto»mr#spct 0 feomptatote actiop of -the’ 

ptofedta ' Of jte ^ appellate and fptoial juriadiettons t have, 
alMdy ipoheii* 'il», former enablto| it to rtview dewiom# , 
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64. The German administrative courts, like the French, 
are courts o£ enumerated powers. The geneial theory is that 
the action of the administration when acting as a public 
power IS free fiom all judicial control whether of ordmaiy or 
o! administrative courts. But by statute some powers of 
control have been conferred on the ordinary and administra- 
tive courts respectively. As m France, ordinary courts have 
exclusive jurisdiction over crimes. Power given to the ad- 
ministration to decide in the fiist instance certain private 
law cases (e. g. decision of disputes between inii-keepeis and 
their guests) are subject to review by oidinary courts, and 
where the law recognises that the (tovernoient is bound to 
pay an individual indemnity for an invasion of his property 
lights, the ordinary courts are to decide the amount of the 
indemnity, but not usually to consider the question whether 
the administration was acting legally, which question must 
be decided by the administration or the admmistiative 
courts as the case may be. When the law permits adminis- 
trative execution in the enforcement of mone}/ payments duo 
to Government, appeal may be taken to the ordinary courts 
if such execution is directed against real rights. In Prussia 
the individual may appeal to the oidmary courts against 
acts of the administration in tax and police matters. 

65. Germany being a federally organised government, there 
are Imperial as well as State administrative courts. The 
Imperial administrative courts are all courts of special 
jurisdiction, Mr, Goodnow enumerates the following classes 
of Imperial administrative courts . (1) Imperial Poor Law 
Board, (2) Imperial Fortress Belt Commission, (3) Imperial 
Railway Court, (4) Imperial Patent Office, (5) the Disciplinary 
Courts and Chambers, highly important bodies which decide 
as to the removal of officers m the Imperial administration and 
the imposition upon them of disciplinary penalties, (6) Imperial 
Superior Marine Office. These courts, says Mr. Goodnow, are 
all of them practically independent of the administration. 
Their organisation, which is often peculiar) nnd their juris- 
diction are fixed in the law originating them. 'The members 
are administrative officers enjoying, as ^alT' '(^erman_ officials 

, do^ 4n irremoveablc tent^rCi' In 
;C0r^ja*d»l officers 

:vs?hiclj then takes the nkwje ^ides 
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G6, The Prussian administrative jurisdiction needs special 
examination, as the greatest pains have been taken in leceiit 
years to establish it on a satisfactory footing to afford protec- 
tion to individuals against interference by the administration* 
It IS modelled on the French but no slavish imitation thereof. 
As in France, appi^als he to administrative courts only against 
special administrative acts, not against oidinances, though on 
appeal from a special administrative act performed m order to 
enforce an ordinance the administrative courts may consider 
collaterally the {[aestion of the validity of the ordinance. Also 
only acts which have a tendency to violate private rights are as 
a rule matters for complaint before administrative court>s. But 
every violation of pnvate right does not give a right to invoke 
the jurisdiction. In each instance a special piovision of law 
must be found to authorise it. But there is a general 
provision authorising appeals from all acts of the administra- 
tion 1 elating to what are called police matters^ i e., resulting 
from the exercise of the police power. Complaints ho on the 
ground that the police authorities have not applied the law or 
have applied it wrongfully in conditions not justifying its appli- 
cation. '‘As these police orders,” says Ooodnow, ‘^constitute by 
far the larger number of the acts of the administration m the 
administration of internal affairs, and as the rule permits the 
administrative courts to review the decisions of the adminis- 
tion not only on questions of law but also on questions of fact^ 
the control of the administrative courts over the administra- 


tion of internal affairs is quite an extended one.’' Not only 
individuals but public corporations may appeal to these courts 
against the decisions of the supervisory authorities made in the 
exercise of the central administrative control over public cor- 
porations and their officers. In a few casOs, e g. in cases of 
elections, appeals to administrative courfe are allowed in the 
interest of the maintenance of the law, though no right hasbeoii 
viokteiL ; Appeals to administrattee cohrtej it should be re^ 
marked, hate m a general rule 'a suapensite elfet, exeept’’ in 


mMB where sh^eumon may-must »rioti« -hani' 'te;- Ih^- publio^ 
but' ' 
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ol the adiiiiiiistrauoii directb the anest of a pcrfeOti and the ad- 
irimistiation must await the dueibiun of the adiiiinibtraii^ e 
court or the expiiy of the time allowed lor an appeal to the 
administrative eomt. 

67, It must ho remembered, iio\\e\er, that the adminis- 
trati\c courts of Piussia ha\e }et to acquue jurisdiction over 
the decisions of the minis teis andj as a iiilOj over the decisions 
of oflicois of the centia] admmistiation in the localities 
except ill su far as the} i elate to the adminisliation of inter- 
nal (local) affairs and to the purely local taxes (a). 

68, As to the organisation of the Prussian Administrative 
couits, these courts (accoidmg to Mi, Guodnow) are divided 
into courts ol fiist instance and appellate couits, Foi a large 
class of caseSj however, theie aie thiee instances, for the 
appellate courts for some cases are courts of tiist instance for 
others. I Ime already pointed out thai the Highest Ad- 
niinistrativi' Couit is composed of professional lawyers versed 
in admimstiative law and entirely independmit of the adminis- 
tration Lut in the lowoi instances, the judges arc ciihei wholly 
or piedommantly lay and unpaid, but they are also men 
actuely concerned in the day-to-day woik of the administra- 
tion. The tenure of the judges of the administrative courts 
in Prussia (differing herein from that obtaining in France) is 
independent over against the active administration. 

69, The following grades of administrative courts exist 
in Prussia : (1) The Circle Committee in the rural districts 
and the City Committee m the City Circles. The former is 
composed of the Landrath who is an appointee of the Central 
Government and six non-professional members elected by the 
Circle Diet from among the inhabitants of the Circle. The City 
Committee is similarly composed of the Burgomaster, an appoin- 
tee of the Central Government, and four municipal citizens 
chosen by the City executive. The President and one at 
least of the members must be qualified for the judicial or 
the higher administrative service, ‘‘The jurisdiction of 
these courts’', says Mr. Goodnow, “as enumerated in the statutes 
embraces all oases which arise between ■ eominunes reHtite to 
their , boundaries and to the apportionment of comnfon charges 

^^*^***^^ - - ■ " — ^ — r- , , ... 

^ (a) Geodaow, Oomparative MailaisifatYe Law, 11^ f *, SiS. / 
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siicli ab iur roads and schools, local taxes, common enjoyment 
of public instructions and communal propeity, complaints re- 
latuo to the enjoyment or loss of membership m the commune 
or the smaller city, appeals in regard to communal elections, 
difticiilties relati^e to the civil service, i. e., to the impo- 
sition of disciplinary penalties on the non-professional officers, 
appeals by local authorities from the decisions of supervisory 
officers^ ditficiilties relative to the quartering of soldiers 
and military requisitions in time of peace, various difficulties, 
relative to the police, ot highways, water\\ays, building, 
commeice, industiy and hunting, complaint against the 
action in local police matters of all local police authorities” (a). 
In impoitaiit matters arising within the circle or city, 
appeals sometimes lie direct to the next higher administrative 
court, the District Committee. (2) The District Committee, 
wdiich has territorial jurisdiction ove r the Government District 
already described in a previous lecture (b). The District 
Committee as an administrative council has been fully 
desciibed in that lecture. When sitting as an administrative 
court, the Government President takes no part or share in 
its deliberations and it is piesided over by an Administrative 
Court Director appointed by the Crown, who with another 
professional member, both holding life appointments, and four 
unpaid elected lay members constitute the court. It exercises 
appellate jurisdiction over the decisions of the Circle and City 
Committees and has original jurisdiction over the affairs of 
Rural and City Circles of over 10,000 inhabitants, similar to 
that which the Circle Committee has over the affairs of the 
communes and less important cities (c). 

70. The Superior Administrative Court is composed of 
judges holding life appointments from the Crown, half of 
whom must pos^ss qualifications necessary for the judicial 
service, the other hi^f being persons qualified for the higher 
administrative serviee. It can sit in panels, but may meet in 
general membly whenever necessmy ^ to seenre uniformity in 
the deoMoB 0 _of the several panels, !lPhe\ courte',., as ,a' 
iKiurt of appal, as a comi of coition and/k a/iw 



diltal cox'iiiuf, f) ) ] 

as a coori ot uiigiua! jurisdicUon. a caiui of oiigiiud 
jurisdiction, it decides as a rule .'imply co^ii|>kdl^i^ against 
the decisions ot the higlie^i f^H-icers in the lucalities^ mz. 

Governors of Pio\iiicc*s and Go\eiuiiieni Piesuieiits, \\liere so 
allowed by statute, 

7L ^Finalh^ says, Mr. (joodiiow, the pioc* diue m all the Piecalmc. 
administiative cuuits is generally oral and the .^esmous aie 
public, but this may bo changed by consent. The pri)ceduic 
IS also, as in France, somewhat inquisitorial m character, but 
in the main controversial f.a) 

72. Some characteristicft* of the Italian admini&ti<itive 
courts I have noted m another place (b). 

73. I have pieviousiy indicated why I consider admmistia- AdnuiubUa- 
tive courts to be the tribiinab best adapted to do justice a 
between individuals and public authorities in inatteis need- 

mg special knowledge, as most matters of importance affecting 
the administration appear to do at the present day m in- 
creasing pioportion. The fleet that the institution grew 
wdthin the heart of biireauciacy means no discredit to it since 
it has regulated and humanised the bureaucracy within which 
it has evolved. Bureaucracy being, as 1 have shown, nascent 
in the present day English and American admmistiations, I can- 
not conceive of a better antidote to it than the establishment 
in those countries of administrative courts, not superseding 
but supplementing the beneficent working of the ordinary 
courts. The establishment of administiative courts in those 
countries is, I think, inevitable, though it does not appear 
to be vieAved as urgent by English publicists, and some 
amongst them even entertain the hope that the Superior 
Courts of England may develop a jurisdiction which will 
restore the rule of law" which admittedly has been seriously 
jeopardised by modem legislation the necessity of which in 
the public interest seems undeniable. I have given reasons 
for concluding that this is a vam hope* But England can 
wait and so can America. But the one country which cannot 
wait for ' such a development is , India, even if that which m 
to develc>|» this new jurisdiction Were not itself, as in feet, it is, 
wanting* Bureaucracy is not mprely nascent 'in ,„;In^ia* 

- — i ' ' ' ' I 
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Xot <iu(“i it {iructisc (jiccNsne self-domal in grantfng it&elt 
lai go and judicially uiicoiiliollcicl powers wliichj howctci bene- 
ficent in tlu'ir intended e\eieise, do nut somehow ujiorate 
ivith equal beneficciiee in actual policing Adimni-trative 
couits, T \entiue to think, will lit naturally into the present 
system ol adnnnistiation m India (a). In England and 
Aineiica thu absence of administrative courts inav not bo 
senoufaly felt so long tu people believe in the political contiol 
which the representative legislatuius of those countiies are 
supposed b. everciso over the administration, a matter winch 
will form a subject of enquiry in the next lecture. The 
fact that thoie arc no repicsentative legislatures in India and 
tliat there “the Civil Service is the Government” makes the 
argument iii favour ol establishing administrative courts 
Conclusive. There is, I fiimly believe, no mediating between 
officialism and law otherwise th.in thiough administrative 
courts, 

< 4 . I have shown that the establishment of administrative 
courts will not be a new experiment in England. Xeither will 
It be 111 India. The Revenue courts of India aio in a manner 
adimnistiakve courts. But I certainly do not advocate a 
farther extension of these courts or their juiisdiction. Revenue 
courts of India, raaniiod as they are by administrative offi- 
cials, limbs of the active executive, possess large jurisdictions 

in pnvate law matters. This is without precedent in any other 
country and altogether undesirable. Were the archives of the 
numerous Settlement offices open to public examination, they 
would, T apprehend, not rarely disclose operations initiated from , 
policy, effecting wholesale tranfers (m the name of records) 
of rights. The adjustment of private law claims between 
citizen and citizen should be left to be regulated by the ortho- 
dox method of direct legislation enforced through the ordinary 
cotttte of law. ^ 


(a) tn,e Morm proposals receatlj- submitted tp Parlfcmoat hr Mr 
Montague and <3bel«8ford do not promise aoy change of , oonditto' 

i» r^anl to wotters dealt with in th« and the previous lectur Ortteo Z 
haaj theBowlattOommitteehas recommended the permanent 
» the Indian ^inte-book of certain ptovtaiow ol of tSTlei 

which materialtynnility the e* iaw’» m 

wbinli^ add oogisiM^' to the argnma^ .... -'..'i. ... . ^ 
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75, Al the iiieethig of the Congress of Adniinistratue 
Sciences at Brussels in 1910, tin* delegates passed the folioiMog 
resolution — -‘'The ("Congress is of opinion that the adminis- 
tration IS subject to the rules of law , that citizens should have 
a legal appeal wliere\er the huv is violated and that it is desir- 
able to surround this appeal with guarantees of justice m foim 
and substance ” (a), If I w^ere wanting a motto to plae< at 
the head of of the present lecture, would f need a InAter one ^ 


LECTURE XXIV, 

CONTROL OF THE ADMINISTRATION-^ 
LEGISLATIVE AND ADMINISTRATIVE fb), 

* — f — 

]. The judicial contiol considered m the last lecture is 
only one oi* several forms oi control by which the administration 
is made to do its duty towards the population under its charge, 
In a treatment of administrative law, tlie judicial control natur- 
ally assumes special prominence but its importance should not, 
for that reason, be exaggerated. Of the .seveial foims of 
control to be presently enumeiateil, it is the one which has 
developed last m point of time, and it can m no event hope to 
displace the other forms, with which it co-exists even in systems 
m which it has made the greatest progiess. The forms of 
control which are found operating in varying degrees m most 
modern administratne systems may in the Older of their his- 
toric origin be enumexated as follows : — (i) Administrative (or 
executive) control of higher over inferior authorities ; (ii) Legis- 
lative (or Parliamentary) control (c) ; and (iii) Judicial control 
I had occasion to notice m the last lecture that the judicial 
control grew up m England and still more in France^ out of the 
administrative. It will liot be difficult to prove that what has 
been variously called the '‘Legislative/’ 'Parliamentary” or 
^Tnhtical” control of a representative assembly was also in its 

, , Probkms of Jbocal Government, p 142, 

' I a proper of the, |jresenti tsopie etwdeate wil! do well 

io Admniftratlv© fiaw, Book III 

€to.II,attdirL ‘ , , ‘ ' . ,,, ,, , ’ ' ' ' ' 

(t) ‘ Br, nara© for It fe oontrol. ‘Redlkli' end HIrstj 

Local Bovernment m England, Vot ^ ^ - 
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iiicr*ptioi] indist inoiii'^ltablt* fiotii the Arlmmistiafcive. In dealing 
with the woiking *>F Gieek assemblies, I took pains to 
(‘stablish that these aS'^ombliet) leally constituted the highest 
exocntna in an ‘hail {rditieal communities, and that the earliest 
of these assemblies weic in character really ^^administra- 
tive lesolutionG a). Tin' control, however, A\hich modem legis- 
lative bodies exeieise over tln^ administration is not historically 
connected with that which the assemblies exercised over their 
ofHcials in ancient communities. The latter were literally exting- 
uished by th^ Roman monarchy. The Parliamentary control 
over the execuiue, as we knrvw it now, is a post-Feiidal develop- 
ment, genetically distinct horn anjThmg resembling it m the 
ancient world. Its historic piedecessoi, as that of the judicial 
contiol, was again the administrative control ot the monarch 
It is exiueised by l(‘gislative bodies to-day in so far only as these 
ha\m suceedecl m taking it out of the hands of the King, and it is 
powerful or weak m proportion as the displacement has been 
extensive or paitial 


2. There is, too, an important difference between the 
character of the cimirol exercised by ancient and modern 
assemblies respectively. There was nothing in the Ancient 
(bty States or in Republican Rome conesponding to the 
cetrabsed executive governments of modern times. There 
were administrators of difft^rent ranks and exercising different 
functions but they were all servants o! the assembly of citizens 
which was the supreme executive. All modern systems of 
Government, on the other hand, are built round the frame- work 
of a centralised monarchy — the heritage which Occidental 
nations have received front the Roman Empire. The judicial 
and legislative controls have been superimposed upon 
this structure, and if there should be (as during the war 
just ended they came to be) temporarily* suspended, the 
normal working of the government will not suffer imme- 
diate diiri'iption. The fact % m has been pointed oht befote^ 
that m centolised executive is indisptnable ' to' , any- but 
small city goternmenls like those\of Greece’,, or. Medkmi 
Itely, whose' officials could te direetly ^MtirotW/b^; -an 
lt''foUow’0,i .therefore,, |tbat. ' 

may bd,'^ lilAieW 'atd 
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any system of Government o£ the present day, it ill never 
do away with or make iinnec(‘ssary that which has been called 
administrative control. 

f>. Far, indeed, from it. For, as wm ha%e already noticed, 
modern conditions have been forcing the legifelatnre, o\cii 
in countries where the executiu* has been completely subor- 
dinated to the legislature, to confm* on the <‘\(‘cnti\e not 
merely freedom of action in matteis oi* administration proper, 
thereby allowing it to senonsly encroach upon the jurisdiction 
of the judiciary, but actually to surrender in its iavour in in- 
creasing measures the very prerogative of legislation (a). In 
describing recent developments, it may therefore be said with 
justice that both the judicial and the legislative control have 
been perceptibly weakening. So much the greater, m the public 
interest, is the necessity for strengthening departmental disci- 
pline and through it the administrative control o£ the central 
authority. But before I take up the subject of administrative 
controk it will be convenient to deal in some detail with the 
legislative or Parliamentary control 

4. The control of modern assemblies over the administra- 
tion, as I have previously pointed out, grew out of the pecu- 
niary necessities of Feudal and post-Fcudal Kings. It was 
through its poyrer of the purse ” that PaxliAment in FSogland 
won its present exclusive power of legislation. But neither the 
power to control supplies and expenditure nor exclusive legisla- 
tive capacity, powerful weapons though they are in the iiandsof 
m assembly to force its policy on the executive, would by 
' thOtteelves ^pabl© the assembly to exercise direct control ,ovsr 
" tho detailed, working* Exclusive power 
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found ill several connkies po&s^^ssiiig representative legisla- 
tures is a transitional form of Government and that all forms 
of Governiiient of the present day are tending towards the 
Parliamentary form with varying rapidity. But until this 
consummation is finally reached everywhere^ one must take 
into account the final as \vell as the transitional forms. The 
fact, moreover, that the present eoinparative study of institu^ 
tions has been made to include Indian and other forms of 
Government which do not possess a representative legislature 
makes it necessary to study other and even more rudimentary 
forms of legislative control. 

5. Exclu‘<ive powder of legislation may be possessed by 
representative assemblies equally in Parliamentary and non* 
Parliamentary forms of Government. The control exercised 
through it, though indirect, may nevertheless be very powerful 
and effective. The executive in non- Parliamentary forms of 
Government may be under no obligation to receive and carry 
out the recommendations of the legislature framed not as laws 
but as resolutions. It may not allow the legislature, once it 
has conferred discretionary authority on it^ to dictate how 
that discretion is to be exercised But the obligation to obey 
and execute every law made by the assembly^ however unpalat- 
able to the executive, can be used by the legislature, if it be 
at all in earnest, to make its will ultimately prevalent on the 
administration. All this, however, can have no application to 
countries like India where the legislature is actually con- 
trolled by the executive, Mian legislation being, as I have 
previously pointed out, in reality executive legislation (a). 


(a) The MottlaguerCiiil'pi^d Eefom Setom ,reow% submitted to Far- 
rnmmt prapems to set op repr^tetive legislateios Ja tbo witli 
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6. The power of the parse also may belong equally to # Power of the 
Paiiiamentary and non-Parliamentary legislative bodies. There | execafaYrOo- 
are three elements which at the present day go to the making ^ 
o£ this powei\ These are: (1) Power to vote 
(2) Power to make appropriations and thereby to control ^lature, 
expenditure. (3) Power to examine accounts. As every act j 
of the administration costs money, it is ob^ lous that tlie ^ 
power of the purse where it exists places the administra- 
tion in a position o£ indirect subordination to the legisla- 
ture. 

7a There is no truth in the popular belief that in England Natttreof the 
all supplies have to be annually voted by the Parliament, supp^iies aa^ 
About three-fourths of the whole annual expenditure is made 
under the authority of permanent Acts of Parliament and Parliament 
without the sanction of a special Parliamentary annual vote. The 
interest on the national debt, the sums payable for the civil lists, 
annuities payable to the Royal family, pensions, certain salaries 
and allowances, the expenses of the courts of Justice together 
with certain other charges, are imposed by permanent sta- 
tutes and are charged upon the Consolidated Funds (*a). At 
present, estimates annually presented to Parliament refer to 
the following expenses, viz: the army estimate, the navy 
estimate, miscellaneous civil service estimate and revenue 
department estimate. The reason for keeping the expenses 
of the army and navy on the annual estimates is partly 
historical and partly owing to the condition of the country 
which being surrounded by the sea did not need to keep its 
military forces on a perpetual war- footing in the same way as 
Germany. The fact that the major portion of the national 
expenditure is provided for by permanent statutes does not of 
course remove it altogether from the control of Parliament 
for there is no constitutional check upon Parliament repealing 
or^^mO'difying such statutes^ though undoubtedly -it dispO'iism 
witb-th 0 > necessity of the Government asking for grants covered 
by 'theiU every ymf. It would' he uhviotisly unbUsaws* 

' ' : fU |ut all euppHeS' on , ' the an&ual J that -even' 
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the Eiigii-Ii PnrimiiiCDt uith its deep-seated jealousy of the 
executive did not id anv tiiiie attempt it. While some portion 
Control of jOl the supply Its tlit re lore undoubtedly reiained on tlic annual 
^^fstiinatrs with the solo object of maintaining the Parlia- 
gniHtVrm^ ments hold over the current adminii-tratioii, "the division 
into pemianont and annual grants is m England on the 
mho!e a matter of convenience, the ultimate control of Parlia- 
ment being in theory equally absolute in respect of both 
kinds of grants. 


CoiiifTesft’s 
oonrro! mer 
supply in the 
Vniml 


B. Hupply in the. Federal ilovernment of the United 
States appears at present to be regulated almost wholly by 
permuiiont statutes, subject of course^ as in England, to modi- 
heat ion at any particular session of the Congress by special 
legWative measures. Thus the customs duties and the 
internal revenue taxes, from which two sources most of the 
revenue of the Government is obtained, are both fixed in 
amount by permanent law, and this appears to be the case 
al$b with other receipts of the Government, such as tonnage 
dues and the receip.ts of the post oflico and from the ^le of 
public lands (a). , 


lath# Qcf* 
ity 


S. ;It is olfierms# in Gennanyt The constitutions of most 
German Stated, notably of Prussia, lay dawn that the taxes 
fixed ^ by law shall eontimte to be eoUeeted untile Ihe law 
fixiiig, them las been repealed or amended and th» in Geknaay ’ 
ntver happen ^ without the consent of the - Frte«i’(b;K‘, In- 
tii SfbtOi' of 'tfie 'G#rn0^ fchernfem^,fte,VecelpW'^'- ^ 
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10. Ill Irauce alone m the (KO\tmiijepl eiitirL4y dependent Complete^ 

. ,1 control ot the 

upon uniiiicil votes for all its receipts, a circumstance which chamberow 

Mr. Goodnow attiibuies to a misreading by French publicists 

ot the practice of the English couftlitution (a). | 

11. Indian revenue bills under two heads: (1) That The revenues 
which IS assumed to require legislative sanction : and (2) that 

which does not need any such sanctionj annual or permanent. 

The revenue derived from salt, customs, excise, asseshed taxes, 

provincial rates, stamps, registration and opium come under 

the first head. The two considerable items under the second 

head arc tributes and contributions from the Feudatory States, 

and the land revenue, The assessment and collection of land 

revenue (except in permanently settled areas) is treated by 

Government as a matter of prcn>gati\e and so dependent 

purely upon executive discretion, with the result tliat between reve* 

40 and SO per cent, of the net public re\ enue is removed from j^uLafrom^' 

all legisiitfcive control and in fact from all legislative discussion, 

As to the other items of taxation, though they are regnlarly legkktive 

voted upon (not however annually) by the Legislative Council 

of the Governor General, there is, it has been suggested, no 

definite statutory prohibition apart from the principles of the 

English constitution in the way of the Executive Government 

imposing a tax without reference to the Legislative CouiiciL 

The nraetice, therefore, of hiving these revenues' voted by taxes 
^ ^ are by 

the legislatme appears to be based not upon law but upon 

wnsfcitetional usage. But the usage, alter all, does not amc^nitt! 

to, much when it is considered along with the fact that the 

of th® 'Votes in the Ooundil of the Governor G-enerUl , ^ ^^3 

'is '’Wtrol'lfed hy flovernment (h), ^ , ' , ■ ' 
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12. Parliamentary control over expenditure is of much 
later origin than control over supplies. In the begmnmg the 
English Parliament never troubled itself as to how the money 
it voted to the King was spent by him. It was the supposed 
abuses of the financial administration of the kingdom by the 
Stuart Kings that led Parliament from 1676 onwards regularly 
to disignate the purposes for which the money voted should 
be spent by the insertion in the bills of what are called 
^''appropriation clauses’". Later developments have almost 
reversed the process, Parliaments nowadays showing them- 
selves more jealous about expenditure than about supply. 
Some even of the appropiiations, however, have to be 
permanent ones. Some of these I have specified m dealing 
with the topic of supply, e. g., items on the civil list o£ the 
Crown, expenses of the public debt and the salaries of judges 
and ambassadors. As to others, the control of Parliament 
over appropriations might obviously lead to embarassments 
and abuses but for the salutary (conventional) rule^ under 
which no appropriation of any importance will be made except 
on the proposition of the Government. In the same spirit, 
Parliament refrains also from materially interfering with the 
estimates proposed by the administration, unless it has on 
general grounds resolved to turn out the administration, for 
a sensible alteration of the estimates is regarded as equivalent 
to a vote of want of confidence (a). 


13. In the United States also there are permanent appro- 
priations which cover, in addition to debt payments, the 
expenses of collecting the customs duties, salaries of judicial 
officers and the expense of purchasing a certain amount of 
silver each year to keep up the price of' silver with a view to 
the ultimate adoption of a complete bimetallic standard. 
The Supreme Court has moreover held that the fixing of the 
salaries of officers by permanent laws amountei -to an authorisa- 
tion of ^overnipent tO' make permanent mmual appropriations, 
^^The reiult,^ says Mr, Ooodnow,'^^ is that more than 'lialf t|ib 
current expanses of ^Qoverhment exclusive- of"peiii^oiiS', mA 
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the control of each Congress are those of the Army, the Navy, 
and the other branches of the administration with the 
exception of customs. Neither the Congress, nor the Legisla- 
tures of the States, however, have, as has the English 
House of Commons, divested themselves of the right to make 
appropriations other than those proposed by the administra- 
tion (a). 


14. In France, the Legislature’s control over expenditure 
is as absolute as its control over supply. Estimates submitted 
by the Executive are cut down and new appropriations made 
with embarassing freedom (b). 

15. In the German Empire, whilst some expenses are 
sanctioned by permanent laws, others are fixed by law for 
terms of years, and others still (and by far the larger 
part) by annual appropriations. Amongst expenses fixed by 
permanent laws are interest on the Imperial debt, and the 
expenses of all institutions and authorities which owe their 
establishment to permanent laws. The mam expenses fixed 
for a term of years are the expenses of the Army, the German 
Empire on account of its unprotected land frontiers not being 
in a position to rely on annual votes for the maintenance of its 
military forces (c). 


16. As it must be impossible for either the Parliament or 
the Administration to foresee all possible expenditure that it 
may be necessary to incur in the course of the year the ad- 
ministration has very often to overstep the appropriations. 
Such contingencies are provided for by law in France, and in 
England, but in other countries, the administration has 
generally to take the risk of breaking the law, the broach 
being subsequently legalised by an Act of Indemnity (d). 

■ Public expenditure in India, even more than receipts, 
k both in theory and practice absolutely uncontrolled so far as 
the legislature is concerned. IThe resolutions which the 
Gouneils are, now autbor^ed to pass at the consideration of ihe 
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Financial SlaLcmont and the Budget operating only as recom- 
mendations are moral ’’ moans of iiirinence and not legal 
weapons of control (a). In place of it section 21 of the 
OoTernment of India Act of 11)15 ^formerly section 41 of the 
Act of 1858) provides that the expondituii* of the revenues of 
India, in British India and elsewhere^ is subject to the control 
of the Secretary of State in Council, and no grant or appropria- 
tioa of any part of these re\*'enucs or any other properly coming 
into' the possession of the Secretary of State in Council, by 
Tirtue of the Covernmeot of India Act 1858 or the (lovem- 
ment of India Act of 101 5, can be made without the concur- 
rence of a majority of votes at a meeting of the Council of 
India. Imlian public exp^mddure is either incurred m 
England or in India. Roughly speaking expenditure in 
England is incurred only on the authority of the Secretary* of 
State ih Ooiincil Expenditure in India is incurred by the 
'OoTornment of India according to Rules approved by the 
Secretary of State in* Council The Governor-General in 
Council in turn has delegated some of the powers thus - vested 
in him' to the Provincial Goyemments Subject to conditions 
imposed upon the kiter by himie|f4^b - * 


obvious that control over expendi^ 

tune ‘must fall very short' of the real thing* if ii stopped at' 
appropriations^ and 'if it did not party' with ilthej^ghtof 
^*AII constitutions/* says ^,G00dnow, 
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by persons or bodies who are irremovcable by the executive (a)« 
The only exception to the rule is the United States, where 
the investigation of accounts is made directly by a com- 
mittee of the legislature, who then report to the House, An 
adverse decision of the House in England, to whom the exam- 
ining authority (the Comptroller and Auditor General) leports, 
may lesult in a \ote of censme with the consequent fall of the 
ministry. Similar lesults should follow in France upon the 
receipt and approval by the Assembly of an adverse decision of 
the Court of Account, but this hardly ever happens because a 
change in the ministry generally takes place before the deci- 
sion is due. In Germany and the United States, where the 
ministry is not responsible to Parliament, it is not clear what 
worse consequences may follow upon an adverse decision of the 
Court of Account or the House than the possible tightening of 
the laws. The issue of the great constitutional conflict in 
Prussia over the army appropriation in 1860-1864 seems to 
show that the legislative control over the finances in Germany 
cannot be very real (b). 


Difference m 
eEect of ad- 
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19. Sections 26 and 27 of the Government of India Act 
of 1915 are all the constitutional provisions there are for the 
independent examination of the accounts of public receipts and 
expenditure of India. Section 26 says that the Secretary of 
State in Council shall, within the first fourteen days during 
which Parliament is sitting next after the first day of May in 
every year, lay before both Houses of Parliament (i) an account 
for the financial year preceding that last completed of the 
annual produce of the revenues of India, distinguishing the 
same under the respective heads thereof, in each of the several 
Provinces, and of all the annual receipts and dishurseinents at 
home and abroad for the purposes of the Government of India, 
distinguishing the same under the respective heads thereof ; 
(ii) ’thte latest estimate of the same for the finannial year last 
completed, (lii) an account of all stocks, loans, debte and liabili- 
ties chargeable on the tovenues of Itjdia, at home as abroad, at 
As eommencemeiit and hlose of the fimaneiai year preceding that 
last the IAmj debts and liabilities raised or incurred 
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within that year, the amounts paid off or discharged during that 
year, ihe rates of inierost home by those loans, debts and liabi* 
lilies re'spectively and the annual amount of that interest, and 
(i) a list of the establishment of the Secretary of State m Coun- 
cil and the salari'' s and allowances payable in respect thereof (a). 
The section, by clause (2), proMles that if any new or 
increased salary or pension of fifty pounds a year or upwards 
has been granted or creat«>d within any year in respect of 
the said establishment, the particulars thereof shall be specially 
stated and explained at the foot of the account for that year. 
By clause (?,) of the section the account is lequired to be 
accompanied by a .statement prepared from detailed reports 
from each Province, in such forms as best exhibit the moral 
and material progress and condition of India. Under section 
27 of the Act, Eis Majesty is authorised by warrant under 
His Royal Sign Manual, countersigned by the Chancellor 
of the Exchequer, to appoint a fit person to be auditor of 
the accounts of the Secretary of State in Council who 
shall hold office during good behaviour and to empower that 
auditor to appoint and remove such assistants as may be 
specified in the warrant. The auditor so appointed is required 
by the Keetioii to examine .and audit the accounts of the leceipt, 
expenditure and di.spo.sal in the United Kingdom of all money, 
stores and properly applicable for the pm poses of Act. All 
such accounts accompanied by proper vouchers for their support 
must be produced and laid before such auditor, and all books 
papiers and writings having relation thereto submitted to his 
inspection, and the auditor may examine all officers and 
savants of the Secretary of States’s establishment, being in 
the United Kingdom, for any of the purposes slated above. 
The auditor has to report his approval or disapproval of the 
teciounts with appropriate remarks and observations to the 
geumtiwy , of State, spe^ally noting cases, if any, in which it 
apppe|B» to hi'a 'thH mort^ arising outef th© '-revcnites 
of India ' ,1^ appre^atf d to piirp<w« cthMr , thoto 
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in his reports all sums of money, stores tind proiicrty which 
ought to be accounted for, and are not bi ought into account 
or ha\e not been appropriated in conformity with the pro- 
visions of the law, Or %vhich have been expended or disposed 
of Without due authority, and also specify any defects, inaccu- 
racies or irregularities which may appear in the accounts 
or in the authorities, vouchers or documents having relation 
thereto. The auditor, finally, has to lay his reports before 
both Houses of Pailiament, with the accounts of the year to 
which the reports i elate. 

20, The power to make laws binding on the executive and 
the power to grant or withhold supplies are, as I have already 
explained, but indirect weapons of control. They do not them- 
selves enable the legislature to intervene in the detailed 
working of the administration. But wdth powers such as these 
it would be surprising if a legislature did not seek to exercise 
a more direct control over the actual working of the adminis- 
tration- The success of all such attemjits on the part of the 
legislature, of course, depends m a large measure upon the 
degree in which the legislature should have succeeded in 
obtaining control over the appointment and dismissal of minis- 
ters. Where, as in Germany and in the United States, the 
executive is indpendont of the legislature, direct control of 
the administration by the legislature is well-nigh impossible 
of attainment, for the legislature in such Governments can 
never turn out a minister by a mere vote of censure or want of 
confidence. In the United States where members of the Con- 
gress are excluded by the constitution from accepting State 
appointments, the very means of influencing ministers by partici- 
pation in debate is wanting. The only direct control which the 
legislature can exercise over the administration is through its 
committees, with whom the administration always find it Vorth 
its while to be on good terms in order to prevent deadlocks 
which easily occur in non-Parliamentary form^ of representative 
goyernmeni The committees of the legislature have power to 
'Stiperv|se generally the working of , the particular, departiii|t^te 
, may ^ also, be' appointed , to investigate pmtioular abtitei - 
of -this work, the'’, committee may* 
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¥ery little moral effect. The control o! the legislature in the 
United States is ther<‘fore on the whole indirect only (a). 

21. The state of things would not be mateiiaily different in 
countries on the Continent of Europe^ where^ as m Germany^ 
the exeentiye do not hold office at the pleasure o! the legis- 
lature. But profiting by American experience and more to 
enable the ministers to meet the ciiticism of the members of 
IB the HooBe. legislative bodies than to be influenced by them, many 
Continental constitutions provide that a minister who is not a 
member of the House should have the right to sit in and 


In iinTi'Far- 
l.ameiitary 

Hi Eiirnp® 

iBiriisters 

generally 


And at® 
jeofe 

peilatioBS. 


address the House though he may not vote unless he is a 
member* This rights ho\'\ever, is generally joined with the 
inconvenient accompaniment of an obligation to answer inter- 
pellations, which on the Continent do not, as I shall presently 
explain, merely mean furnishing informations or answers on 
particular points of public interest, but may lead directly to 
the passing of \otes of censure by the House with reference 
to the matter raised in the questions. In the British system, 
any question may be put to a minister by a member of the 
House, and the minister supplies the answer if it is not 
against the public interest to do so. If it is, he may refuse 
to answer, but in either case no debate follows upon the 


answer or the refusal to answer. Such a debate can be raised 


pellatioas 
mmn 0^ 


later on upon a motion to adjourn or in other ways which need 
not be mentioned here. But on the Continent (and in France 
in particular), the interpellation may be followed by a debate 


(a) The MoBtagtie-Chelmfiford Reform Scheme, bow under consideratioB 
the ParliameBt, proposes to retain the control of tlie administratioB in 
Ooyewment of India in the hands of the Ocvernor-Oeneral and Ms 
BxecntlTe Oonncillors who cannot be appointed or dismisisied by the legisla- 
Iftrfc In the Frovinoes, nmeh the most important a&irs are to remain under 


the control ol the SovernoFs Exeentiv© Conneil, the mmters whereof are 
tobefnd^tt^nt of the representatiTe kgislatif© bodies to be »#t np in 
ft® Bwn m to matters be made over to these bodies^ Ac 

*010161%^ in, ebari® of them will b© appointed and ebsmiw^ by the 0ov<®finor 
the be^inii^g^ though they mnsfc be elected mmiibers the l^slatee. 
Ilii^ hbwekr, expected 'ih&% before long the l©gl^»r#' wil ©Main poWtr 
to mWitinh The^ m theoth^ 'knd to > 

^ in both the frovmclal and the f ’ 

cothilsitf^ of tWr i^otlve legislature, whose 
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and vote on an order of the day expressing the opinion of 
the House (a). But an adverse vote whether following upon an 
interpellation or arising from any other circiiinbtaiice haSj in 
countries where the mmisteis do not hold office at the pleasure 
of the legislature; as little effect as it has in the United 
States* 

22. But in France, where a thoroughly Parliamentary 
system has been established; the institution, whilst it enables 
the legislature to some extent to exercise legitimate supervision 
over the administration, more often contributes to the weaken- 
ing of the administration and the impairing of its continuity 
and efficiency. Its effect is said to be particulai-ly disastrous 
in countries like France and Italy which have not yet 
developed the two-party system which appears to be one of 
the conditions of the efficient working of the Parliamentary 
system, since in the absence of a stable majority of its own 
supporters, Continental ministries (which are perforce coalition 
ministries) are easily wrecked over motions -which, on purpose, 
the enemies of the Government so contrive as to catch the 
largest numbers of votes against the Government. In France, 
according to Mr. Lowell, inteipellations are systematically 
employed to bait ministers and to bring about resignations. 
This form of interpellation which is used solely to expose 
defects may, says Lowell, have its Justification in despotic 
governments, but is entirely vicious in governments where the 
ministry hold office at the pleasure of the legislature. The 
Parliamentary system, he holds, requires an entire harmony, 
a cordial sympathy and a close co-operation between the 
ministers and the chamber, and to the obligation on the part 
of the cabinet to resign when the majority withdraws its 
approval, there corresponds a duty on the part of the majority 
to support the ministers heartily so long as they remain in 
office. But though this is the opinion of an outside observer, 


In oOBUMtioUj XVH ai;id JIVHI of LowelFa d 
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the 1* rcjii<‘ii pcopltj Ive'' ^in noi these things exactly 

HI the hiiiic hghi, Tf» them Ihi* pn\ilege appears as one of 
Argiimeiif^ the laam bulvvnik-. of pulicieal liberiv for they urge, not 

in favour of . , , , . . J id ^ 

tiio system, aliygetiieir without reusoii^ that the administration, m so far 
as it is not subject to supervision by the coniis of law (and m 
very many important matter^ it is altogether indepenclent of 
judicial control j, this is the only way by which it can be 
brought to account for its acts (a). 

Control by 23, Jlp, Lowell views with equal disfavour the somewhat 

the legiisla- Searching •exanmulion and control to which thc^ acts and 

CO open to proposals of the minisiers an* sub|ecLed by the committees 
iihe legislature (more or less casually con\eiH‘d panels of a 
heterogeneous political complexion) who have no part or share 
in the business ot the administration^ do not feci its respon- 
sibilities and are oi<linarily out of sympathy with the aims 
and policies of the minis teis. Measures proposed by Govern- 
ment seldom come out of the committee without serious 
mutilations, the budget itself being in this w'ay waylaid and 
altered behind the back of the Government, The committee 
system also, Lowell thinks, is out of place in a truly cabinet 
form of government^ the essence of which is that the ministers 
individually and collectively must be given complete freedom 
of action and be allowed to act with a full sense of personal 
responsibility, or be relieved of it altogether. Ministers in 
Parliamentary governments, he urges, should not be compelled 
to carry out policies not their own or having little or no 
relation thereto. 


Mr- 

iiow% mn*- 

of 

the system of 
©onkbl by 
OMamittees 
mild iiite- 


24* Mr. Goodnow is scarcely leas explicit in his condem* 
nation of the system of interprelktion coupled with control 

by oomaiittees prevalent m France. “Interpellations, addresses, 
qnee&BS , as io iti policy and censures of the action of the 
Mminitotion have been so frequent that,” says he, "the 
Freneh , acting executive has been completely terrorised and 
paralysed . ‘*lf , he add^ “the legislature does not iia|K3®ft . 
bounds upoh lil* control, it may, through its exerci^ praeti* 
^(^iy take the' place of the admiaistmtion or reduce it I'to hwh' ^ : 
positiw that it wilVb© dll but mpossiWf'fc'it' 'W' 
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ministry and the administration become, according to him, 
the servants rather than the guides of the legislature and 
naturally become so anxious to win its appioval thaf they are 
unable wisely to conduct the government (a). 

25 . Neither ifr. Lowell nor Mr. Goodnow conceal their Different con. 

opinion that in this matter the system which by constitutional England— 
usage prevails in England is the ideal which all Parliamentary Lt 

forms of government should follow. Interpellation in the 

English Parliament does not lead to a debate and a vote of laturc. 
censure following immediately on it at the height of the ex- 
citement raised by it. Questions are put and answem demand- 
ed with the utmost freedom. Committees too are freely appoin- 
ted to investigate the working of a particular department or 
into particular abuses. But normally these latter issue in 
nothing more serious than recommendations upon which the 
necessary action is left to be taken by the administration itself. 

One need not agree with Mr. Todd when he says that Parlia- 
ment in England is designed for counsel, not for rule, for 
advice and not for administration. But it is seldom that the 
Parliament does in fact proceed to give orders to or in respect 
of any subordinate officers (b). The result is that so long as 
the ministers possess the confidence of the House generally, 
they remain the guides and not the servants of the House 
and the execution of their policy suffers no disturbance or dis- 
continuity to the detnment of administrative efficiency. 

26, The idea of Cabinet ministers acting in England as jg 
the guides and not the servants of the House, which appears 

to have taken the fancy of foreign observers, is not however oratio f 
viewed with excessive complacence by Englishmen themselves. 

It has been remarked that under present conditions, Cabinet 
ministers have Come to be the choice of the electorate rather 
than of Parliament, and members of Parliament hre chosen in 
the constituencies with a view to their supporting rather the 
chosen leaders of fclie people than any definitely conci^yed 

' ,-T - n-.: . I A ^ 

;'v.; ' (4),^l(Wlnow,'0(^pairatS«e Law,ToL3[I, p, 

ifi ’i i a'lEB&a ff# 

-a' Slagle ieiWh 
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pcihey approved by the (-Iccinrs ; so that a meinbor who lofuses 
his support to or attacks the leaders he is pledged to support 
ends h)' himself forfeiting the confidence of his constituency. 
The leaders, they complain, an- gradually coming to occupy the 
position of dictators. Moreover, the opportunities for discus- 
sing the acts of the administration have been so greatly 
narrowed bv recent e.hanges in the inles of business, that the 
Parliament’s claim to act as the “ grand inquest of the nation ” 
is in fact passing into the domain of fiction {a;. Whilst therefore 
American writcns like Lowell and Goodnow arc freely con- 
demning the eomnuttee system prevalent in France and m the 
United States and pointing to its absence in the English sys- 
tem as the ideal arrangement, thoughtful Englishmen arc 
seriously considoring whether the eominittoe system may not 
be so adapted to circumstances in England as to place 
some effective check upon the growing irresponsibility of the 
Cabinet. 

27. It seems almost superfiaous to state that the Indian 
legislature which, as stated above, is lacking in the primary 
capacity of controlling supplies and expenditure and cannot 
even make laws binding the executive otherwise than at the 
initiative of the executive or with its consent has no power 
whatever to directly influence cither the general policy of the 
administration or examine its acts in detail. It cannot consti- 
tute a committee whether supervisory or investigating (b). 
The verv power to put questions to the administration by way 
of interpellation (in the English sense) was denied to it until 
1892. It will bo remembered that in 1853, when the Legisla- 
tive Council of the Governor General, till then composed of the 
members of his Executive Council and the law member, was 
recfohstitnted by tho addition to it of two judges of the 
Shpresme Court of Calcutta and Company’s servants of ten 


(a) law and Custom of the Constitntfoa, Vol, HE, 3rd BdiMoii. 

Intttdttotta* 

(b> TOm Setene piafioses tq asaioiate with 

tbB b-ttd - ot| oi both tlM G'tm-rawenb of India wd. tto 'Pro- 

OOT**®***® standing eommittess of tloir ^setivs'.le^laltBpBsi, ^ 
'.'wluMf,, be 'pawiy ndvi®^.- 
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years' standing appointed by the Local Governments, the 
Council though composed wholly of officials assumed jurisdic- 
tion 111 truly Parliamentary fashion to ask questions as to and 
discuss the propriety of measuies of the Executive Guiernment, 
deeming themselves competent to enquire into abuses and 
grievances, calling for reports and returns from the local ad- 
ministrations, debating long on questions of public interest and 
introducing motions and resolutions independent of the Execu- 
tive Government. In a despatch of Lord Canning, he pointed 
out that the Council had become invested with forms and 


inodes of procedure closely imitating those of the House of 
Commons, that there were one bundled and thirfcy-six standing 
orders to regulate the procedure and that in short, as 
Sir Lawrence Peel put it, the Council had assumed jurisdiction 
in the nature of a grand inquest of the nation. During the 
short period from 1853 to 1861 during wdiich the system re- 
mained operative, the Council came into constant conflict with 
the Executive Government, and so little were its doings liked 
by the Executive Government in India and the authorities at 
Home, that when in 1861 the Legislative Council was further 


expanded by admitting non-official members, the Indian Takon away 
Councils Act of 1861 by section 17 provided that no business 
shall be transacted at a legislative meeting of the Governor- 


General’s Council other than the consideration of measures 


introduced or proposed to be introduced into the Council 
for the purpose of enactment or the alteration of rules for 
the conduct of business at legislative meetings, and that 
no motion shall be entertained other than a motion for 
leave to introduce a measure into Council for the purpose 
of enactment or having reference to a measure introduced or 
proposed to be introduced into the Council for that purpose, 
or having reference to some rule for the conduct of business* 

Similar restrictions were imposed upon the reconstituted 
provincial legislatures. 

* 38, These restrictions were somewhat relaxed by the Power of ia- 
Indian Councils Act of 1692^ which permitted (1) the 'asking of givln Ly 
, questions in re^rd to the administration under strictly limited 
^_!eon4itiwhyffitembersoftheCotmcilfo^ elicit- 

a gehfer^ discQsiion of the- annual ^ 

I ' 'Ae, Indiap of 1901 ‘ 
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tary r|iieriiioiiS, and auihori'^^cd tncuibt »’=? of tlie Coiiiicil to move 
resolutions on the financial stateineiit^ presented to tlic 
Councils, as also on niatters of general public interest at meet- 
ings of the Legislatiyo Ci>uncils. The lule'^ framed under the 
Act in this behalf are not liable to alteiainai by the Legislati\ e 
Councils, aiifl tlioHC rules framed periiiit the putting of 
supplementary fjoc'^iions for thf‘ purpose only of eliciting 
information (a), and enable members of' the Councils to pass 
resolutions which operate only as recommendation*^ viliich the 
G 3 venimeBi may accept oi reject. 

21h The foregoing evammation of what I have called the 
Parliamentary or legislative control of the adniini'stiation makes 
it ob\ ions that, at its b(‘st, this form oi control (even when 
re-inforeed by all the available control cxerciseable by the law 
courts) fall short of keeping the administration to its dutit^s 
in the matter both of efficiency and of the respect that is due 
by it to private rights. What is wanting in these forms of 
control must be made good by administrative or departmental 
control, which means control by the higher over the sub- 
ordinate authorities m the administration, “ It is/* as 
Mr. Goodnow correctly says, sort of sc?/-con/rol and its 
extent depends altogether upon the degree of administrative 

(a) Mr. lyeu^ar, whose treatment of the subject m his book on the Indian 
Constitution is the most satisfactory 1 ha\e found, notes the difference m prin- 
ciple which governs the practice of the British Fariiam(»nt and the Legislative 
Councils of India respectively m the matter of mterpeUations, The English 
practice is based on the principle that it is imperative that the Parliatoent 
shall be duly informed of everything that may be necessary to explain the 
policy and proceedings of (iovernment of any paifc of the Empire, and the 
fullest information ts communicated by (Iovernment to botli Houses from time 
to time upon all matters ot public interest auoh information being withheld 
only when the publio interests will suffer by the disclosure. But the powers 
of luterpoilation given to membexs of the Councils in India proceed on the 
tev«r»e pnnciple, that the Ooverament Is not bound to give any infoimation 
except such m it deems necessary to give in the public interest, - It could 
hardly be eonsiderlng the positoii of sulwirdmation to the Executive 

,Clavernise»t boM by the legislatures in India. Iyengar, Indian Cbnstitutdou* p. 

Tht Mcitacue-Ohelmsfortl Eeport to Barifament on Indian 'Constitutional 
' Heiorm %m that any naember of the Supreme oir • Lof»l legfeMure 

#a»d aot te irho :^ut ffie main tuition) may suppfeip^tory 
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ccntralisatiuE presen i iu the administrative oysteui ' Ai). This 
^^self-control I have previously indicated, is best exercised in 
(lermany— so well indeed that m many matters it stands for 
wliat 111 other countries is attainable by judicial and legislative 
control The reason of course is, as was pointed out before^ 
that the German bureaucracy is kepi throughly in hand by the 
central authorities. Absence of centralised control of the 
services^ I have pointed out more than once^ leads not merely 
to inefficient but also to oppressive administration. Of the 
inefficiency of the decentialised administiations of the States of 
the Ameiican Union I have spoken in a previous lectuie. The 
administration in thctoC States is prevented from being 
oppressive only by the fact that the higher officials there hold 
under temporary elective tenures. It is in countries not 
possessing repiesentativo institutions that the evils of uncon- 
trolled officialism make themselves grievously felt. The 
Federal Government of the United States is better and more 
efficient than the State Governments for the simple reason 
that the National Administration is also more centralised. 
The progress of centralisation m the English administration 
since 1834 has, as observed before^ been distinctly in the 
direction of better administration. The control, it should be 
remembered, is not limited entirely to subordinate officers of 
the administration. It extends to some extent (more in some 
countries than in others) to autonomous local corporations as 
well In so far as centralisation of administration means 
(and it does mean) officialism^, the progress of this clement in 
the administration is, I need hardly repeat, inevitable. But it 
has, I believe, been also made clear that this is by no means 
inconsistent either with local or with personal autonomy. The 
problem of reconciling a strong centralised administration with 
I local and personal autonomy is the problem which modern 
administrative law has set itself to solve. The State and the 
individual, I repeat once more^ are the two factors of the 
administration* Neither can be eliminated without condemn-* 
ing* the other tp fiitilily. . Both must grow together by mptnal 
Interaction (call it inflict if yonlike) in strength, sMuk' and 
giandenr. ’ , ' ■ ' , 

I I I n | iii| ' i | lii 
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1* I iia\e liow concluded uiy sane} o£ '\\hali to me Iiurf 
Ijcch a sul>jact of ab?*»rbm^ interest. It has covered grounds 
su extensive that I have expeuenced the gi eatest difficulty in 
keeping luy treatment of it within manageable limits. And 
yet I feel that I have not been able to do more than barely 
touch upon the fringes <>£ a variety of topics which need closer 
and moie extensive examination. 

2. Those who have followed these lectures cannot have 
failed to remark that the, interest of the subject is an intensely 
practical one. Xor is that interest one confined to persons of 
exclnsiv<‘ tastr^ and occupations. If there is one conviction 
more than any other which a study of modern administrative 
forms forces on one’s mind^ it is that adoiinistration to-day is 
no longer the business of Kings and rulers only. At all times 
in hi^-tory it has been a matter deeply concerning the whole 
community, but only withm the last hundred yeais has it 
been ^eal^^ed that it needs for its success the willing and 
conscious co-operation of the whole population. But even 
more forcibly is one made to feel that, as years go by, the 
success of any system of administration must depend in in- 
creasing measures upon the organised labour of experts. That 
there is a certain amount of opposition between the two 
necessities must be plain to the most superficial observer. To 
eliminate the expert is to court anarchy. To hand over the 
administration entirely to experts leads only indirectly to the 
same end. Even if all differences upon the ultimate goal of 
governments should vanish, even if all class conflicts, class 
jealousies and sectional selfishness and greed should finally 
disappear, there would still remain the difficult problem of 
reconciling the methods of the expert with the point of view 
of the layman, the outlook of the official with the sympathies 
of the nomofficial, the claims of efficiency with the no less 
insistent demands of flesh-and^Wwd humanity. The lawr— 
administratije law— is the ifieans by which the conflicting in* 

. fcerests of the ruler and the ruled have been, sought to-, be 
reconciled and, ic fan as one -can judge, ^ith a considembte 
' laeasure of succewt ^ ^ which the ultiinate 

; 'fcWesI ’ken ^'but 
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Whilst that opposition is showing signs of disappearing^ it is 
making room for the newer opposition just furebhadowed 
between the layman and the expeit. I see no leasoii foi 
doubting that iii the situation whicli its about to develop, the 
same instrument, adinmistratue law, will be found ready to 
adapt itself for the performance of its mission of leconciliation 
between the layman and the expert. I am not so foolish 
however as to expect that; victory will be achieved by law 
alone. The law must be moulded and worked by moral 
forces operating fiuin behind and within it (ai. 

3. If these forces do not fail it, administrative law may 
be the means for accomplishing a good deal more than the 
mere reconciliation of conflicts between ruler and ruled, 
between the layman and the expert. These forces will over- 
step the limits of State boundaries and communal interests. 
They will humanise mteinational dealings. An eminent 
French writer has recently pointed out the close relation which 
exists between a State’s conception of its relations towards 
its subjects and its ideas of international obligations. A State 
which recognises no obligations of law in its dealings with 
its own citizens can have very little respect for rules of 
international morality in its dealings with foreign States or 
subjects. The ruling German theory of the relation of the 
State towards citizens was well -expressed by Jhering in a 
passage in which he stated that ‘hf the extraordinary situation 
arose in which the State with its power found itself under 
the obligation, in the alternative, of sacrificing either law or 
society, it would not only be authorised, but obliged to sacrifice 
law and to conserve society.’’ Public law, according to German 
jurists, is law only by self-limitation. Whatever may be its 
cultural value, it can have no ultimate binding authority 
upon the State which always remains the judge of when and 
how far it will follow or disregard it. Consistently with this 


(a) ' A wbols cbaptOT.ttiight be written upon this text. ‘‘Eternal vigilance^ 
said tTeferson, one of tbe tret fennders of democracy in tbe modern .sense, 
*% tbe price of freedom,” “Indifference/' says Mr- ElibuBoot, 
deadliest eneity of democracy Democracy as a polity can ie modeTO domdl- 
' taoas sneoeed only npon condffeiot that the mhm who are also the 'piled* that 
is to say* the people ^eponsly ' to sofeool in dtics, asmence which* denio-, 
t atimj-t^On as ^ «nhjiedt'-oi 
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Mdw tif ill* uaiuro of pnbli* Ihi Gennaii juiisi pioplicfe 
of ibc doetniio ot amo-lniiitaiioii, Jellmek, propounds this 
charaeien^tically German speciinun o£ iiitenialional inoialit} : 
‘’Whenever upon mve&tigation inteinaLioiial linv is founcl to 
br in conflict with the existence oi die Slate, the rule of law 
retires tu the backg round, bcaiti^^c live State jfiit higher than 
(ni]^ T^de of hnt ^ as the stiidj of the lulaiioos of internal 
public law liasulread\ taught ii-s (a). ^ The cynical disregard 
by Geniiaiiy of all rnks of inbu national morality in the world 
war just concluded was, accoidmg to M, Duguik the logical 
outcome of the \icious doctrine of auto-liinitation prevalent 
in the public law of the ^’’Fatherland.” 

4 The mention of the ^var suggests other ideals to wdiich 
fitting reference can be uuuh* in this epilogue. The Picsident 
of the United States, Mr. Woodrow Wilson, upon the entrance 
of the (*rcat American Republic into the wai in the interest 
of the allied democracies, said. “We are about to accept the 
gage of battle with this natural foe to liberty, and shall, if 
necessary, spend the whole force of the nation to check and 
nullify its pi'ciensions and its power. We are but one of the 
champions of the rights of mankind. A steadfast concert for 
peace can never be maintained except by a partnership of 
democratic nations. It must be a league of honour, a partner- 
ship of opinion. The world must be made safe for democracy”. 
It is to President Wilson again and to the war that the 
world owes the clearest enunciation ever yet made of the 
principle of the inherent right of self-determination belonging 
to all communities. The British Empire not being in every 
part democratic, this principle of self-determination recently 
found' expression, with reference to India (that largest part of 
the Empire which is still governed by undemocratic methods), 
in tjbe , wnounccmonfe recently made by the Secretary of State 
for India in the House of Commons promisiiig respohmble 
government to India-— a promise which, faithfully fulfilled, will 
virtually abolish that division ol the Empire into a ^^ephere 
of settlement” {mmymg with it m of comse full British oitifctn^ 
ship) auolliet ahd inf^or %phef 0 0! autocracy -and ruH*^ 

y, ,1;,^ 
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which Sir C. P. Lucas, so recently as 1912, seemed to regard 
as a part of the immutable order of nature (a). 

5. These, however, are ideals long implicit in democracy, 
now brought for the first time to the surface by the worhing 
of the war. But the war will have equally important conse- 
quences in shaping and influencing, not the ideals only, but 
the actual methods of government. In order that they may 
be able to fight autocracy with his ow'n weapons, the demo- 
cratic nations of the woild were driven to organise themselves 
temporaiily into autocracies. They were forced to accept 
responsibilities and assume powers which, if left to evolve 
their methods by the slow processes of peace, they would have 
hesitated to take on themselves for long centuries to come. 
To this necessity the people of these countries, for their part, 
have dutifully bowed. With the advent of peace the auto- 
cratic powers assumed from necessity will without doubt be 
laid down, but the responsiblities will remain, and the conflict 


(a) Sir C P. Luca'!, Greater Rome and Greatei Britain, Clarendon Press, 
1912, pp. 142*143 Since the above was wnfcten the Secretary of State for 
India and the Viceroy have submitted to Paihameufc their joint proposals 
for constitutional reform m India, which are intended to dve practical effect 
to the pronouncement of 20th August 1917 referred to m the text. The terms 
of the pronouncement wore as follows —“The policy of His Majesty’s 
Government, with which the Government of India are m complete accord, is 
that of the increasing association of Indians in every branch of the admmmtra* 
tion, and the gradual development of self-governing institutions with a view 
to the progressive realisation of responsible go\emment m India as an integral 
part of the British Empire They have decided that substantial steps m this 
direction shall be taken as soon as passible and that it is of the highest import- 
ance as a preliminary to considering what these steps should be, that there 
should be a free and informal exchange of opinion between those in authority 
at home and in India His Majesty’s Government have accordingly decided, 
With Hxs Majesty’s approval, that I should accept the Viceroy’s invitation to 
proceed to India to discuss these matters with the Viceroy and the Government 
of India* to consider with the Viceroy the views of Local Governments, and to 
receive with him the suggestions of representative bodies and others. 

“I would add that process in this policy can only be achieved by successive 
> ^ stages. The British Govemipent hnd the Government of' India on whom ' the 
' responsiliil% lies' for . Ihe,| ‘welfare an4‘ advancement'' of thelhdfan pepples, 
" mu0' -be '|ndges^ Of lime and moasnre of each advance, and 'they mpt be 

, , ^uide4 b^ thO ,those^ upon whom new ' 

tho to which it 





Possible effect 
of the war on 
the methods 
of govern- 
meiifc m demo- 
cratic coun- 
tries. 



C8C) 

prt;3VioiisIy fore^jiiadowed bcu\^‘*‘ii ^ayiu- n and otiienili^ will br* 
precipitated, Tliai cunfliot/ \\ili htuc to be tbc^'d and sol\ed 
and b'jtli layiaen and experts must be tair^bt to co-o|ii.rale for 
the realisation of tli'* coinmonly conceived pnrposos of ihe 
administration. This co-operanoii between olfieiaL and citizens 
which had preceded the war in Germany wi'l come after it 
amongst the natmiib which until the other day weie fighting 
the battles of freodom And it is d that this should be so. 
for by the tirra* w’hen lliis c^^-operation does an i\e m those 
countries, the lessons of the wTir will hare been learned so 
well as to make it impossible fifr it to be turned to the ignoble 
uses to wdiicli it w'as being put m Germany xiz , — to rob and 
despoil other nations and other countries, (a) 


(a) Amongst the ob|ecta <*1 thf* war cnuneiateUby Wilson in an 

address delivered on July 14, 1918, at fciKj tomb oi Wadiingtou, Mount 
Vornon, U S, -X , Ibcfiae tbe representatives of thirtydhree nations and peoples 
allied to oppose* the Teutonic powers) was thoMluwmg ‘ The settlement of 
every naestion w bethtr of territory of sovr leignty, ot eronomie anaiigriiient or 
of political lelatwnship upon tlu basis ui tbe free aeeeptance of that n'toleraent 
by the people immediately concerned and nut upon the basis of the materiil 
interest or advantage ol an\ other nation people which mn} df*si£u a 
different settlement lor tlie sake of its own estenor mfliienee nr 
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Act of State, which cannot be examin- 
ed by municipal courts in Eng- 
land, 320-321; extended application 
of the idea m British colonies, 
India and America, 314-321 ; “acts 
of government’’ in French law, as 
distinguished from “acts of autho- 
rity,” 321-323, 428. 

Adjective administrative law, its con- 
tents, 140-141 ; judicial control of 
administration, its core, 141. 

Administration, defined, 1 ; implies a 
trust, 12 ; its ends, 23-27 ; relation 
between constitution and adminis- 
tration, 12, 89-90 ; types of ad- 
ministration if correspond to types 
of constitution, 90 ; two factors of, 

91 ; types of : (i) bureaucratic, 155, 
(li) feudal, 155*156, (iii) constitu- 
tional, 157 , varieties of control 
over, and order of their growth, 655- 
656 ; methods of, how afff^cted by 
the war, 679-68 \ 

Administration in accordance with law, 
conditions leading to, 13-22 ; consti- 
tutional minimum necessary for, 91 , 
two types resulting from the preva- 
lence of one of two elements over 
the oth«r, 91 ; French type, 91 ; 
English type, 91 ; sources t|iereof, 

92 ; traceable to feudalism, 93 ; 
growth in England, 93 ; development 
on the Continent, 95-98. 

Administration without law, 1, In, 2 ; 
not necessaiily capricious, but its 
rples of imperfect obligation, 136- 
139. 

' Administrative action, how differs from 
private action, 586 ; Ipwer of ad- 
ministration to make its own laws, 
to be judge of its own cause and to 
: e:|^te its own orders, 586-588; 
^feguards against abnse of these 
powc^w to be. provided b^dminis- 
tyatiye 5S8-589 ; ^m&iistra- 
' ^ex#ution'' -'lihe Continent, 
M England and America, 59jQ^95 j 
, teidew ''of ^ . adm.h3kistmti?e 
^ E|iiriaiid pnid ‘ 


ministrative courts on the Continent 
better adapted to review adminis- 
trative action, 595 ; administrative 
action in India, 595-601. 

Administrative appeals in India, 134, 
138, 

Administrative caste, in Borne, 42, 43, 
48 ; in British India, 297. 

Administrative control, defined, 75, 
141 ; why indispensable in modern 
States, 657 ; 674-675. 

Administrative councils, acting in asso- 
ciation with agents of government 
in the localities, 229-231. 

Administrative courts, origin of, 97*98, 
642-643 ; of France, 98, 641-643, 
644-648 ; of Germany, 103, 649- 
653 ; of Italy, 103-104 ; are Indian 
revenue courts administrative courts, 
129-130, and should their jurisdic- 
tion be extended, 654 ; distinguish- 
ing features of, 153tt, 643 ; control 
of, over the Prussian bureaucracy, 
293-294 ; protection by, of oitiisens 
from abuse of authority by local 
bodies in France, 545 ; in Germany 
and Italy, 545 j their special adapt- 
ability to reviewing administrative 
action, 595 ; need for establishing 
administrative courts, in Anglo- 
Saxon countries, 100, 632-G33, 653- 
655 ; in India, 602, 653-654. 

Administrative execution. See Ad- ^ 
ministrative action. 

Administrative jurisdiction, of courts 
in Anglo-Saxon countries, its origin 
and progress, 606-608 ; of the 
Superior Courts in England, 607^1 
; prerogative writs : Aabsm 
pm^ 608 ; 608-610 ; 

quQ W0rranio, 610r611 ; prohibi'^ 
rion, 611-612 ; cerfforari, 612^614 ; 
proc^^as in equity,* 614'®^ 
unction, 615,; darimutoiy action 
against Altom^ General, tlgi-6ii, f « 

^matt of , the 
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ril8«f>?3 ; '^uriender (jf 

po\i<er Oi ir*\ lew by roil rt'J in Angh- 
SasoECOUntiiP-^ iu favour oi adannis- 
tiaii\e auilioiiUes, (i2!]-63i , ami m 
India, 037-“(>47 ; neeebsit} of establi- 
sliiiig ailiiiim4rat!vc omits, m these 
eoimtiies IGO, 6.12-033, Gr>I>(n5; 
and in India, 033-636, 653-054 

Adniimstrative Jaw, its recr^nt ongin, 
2 ; literature of, 3, 4 ; iinidies snb- 
jection of State to law withui rational 
limits, I, 5, 6 ; its opeiation m 
diffment fields of gnveninieiital 
aetiTity, 94 1 ; contents of, 11-12; 
its relation to good government, 12 , 
to constitutional law, 12 ; conditions 
of, 13-22 ; its orgin in feudalism 
15-18, 92 ; feudalism enforced bj 
Eoyal courtK establishes it in Eng- 
land, 93 , course of development in 
France, 94-98 ; characteristics of 
the English type of, 95 ; of the Con- 
tmental type, 97 ; tedency of the 
two types towards assimilation, 98 ; 
comparison of the two types, 99- 
100; rules of, distinguished fioin 
rules of administrative practice 
336-139 ; whether should include 
constitutional conventions, ] 38n, 
148-149; rules of, classified, 139- 
141 ; sources of, 141 153 ; sources 
classified, 148 ; business of adminis- 
trative law to reconcile conflict be- 
tween State and Individual, 585- 
, 586 ; and provide safeguards against 
abuse of administrative action, 588- 
589 ; future mission of, to reconcile 
officialism with personal and local 
autonomy, 679 68), 676-677 ; its 
' Indirect influence on administrative 
law, 677-678. 

Aimioistrative powers of the execu- 
tive,. 276-280. 

Atextnder tli© Qmt, adoption of Asia- 
i s tie methode oi government by, 
explttned^ 29; dwtmction of -Per- 
; monatohj by, 

'A«te:iimt,,lFnlted'Staif$ofc Sw United 
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371, reiemblanco to Butish Crown 
colony guvemnieuts with repieseni- 
ati\e legislate es, 271 272, 

Aiagon, e>tablHhmeiii of feudal oligar- 
chy in, 73n, omniporeiifi feudal 
council 111 , 8'h 558 

Argentine Eepublie See Latin Aine- 
. rican Republics. 

Arihtotle, his definition of citi?:ens!iip, 
13 5 on the relation of the iadividud 
and Ihe State, 23 ; on the necessity 
of avoiding levolutioiis, 2i; ins 
dependence on slaverv for ^he found- 
ation of a State 20 ^ his idea of 
the separation of organs of State, 
76. 

Arts and crafts in Medieval cities, 56 ; 
in Venice, 7 i 

Asoka, 33, 50. See Mauiya Empire 
of India 

Assyrian Empire, its methods of 
government, 31; bureaucracy in, 50. 

Athens, administration in, 27»30 ; uii- 
suited to an empire, 29 ; as a “ty- 
rant city”, 29, 28 q ; citizen officials 
of, 28, 30; “rule of la^” m, 30, 139 ; 
culture in, 30 : 'dfffereutiation of 
administrative organs in, 77 , State- 
rcgnlated administration in, 137 ; 
cootiol of the executive by the 
people in, 249 , appointment of 
officials by lot, 448n ; absence of 
centiaiised executive in, 655-666 

Austiia, non-Pailiamentary government 
in, 84 ; administration m, of the 
Continental type, 105 ; organisation 
of local administration in, IT 1 s bure- 
aucracy of, 295 , officials have vested 
interest m office, 307-308 ; judicial 
administration of, 425 ; legal respon- 
sibility of officials in, 432 ; inter- 
nal organisation of local corpoiations 
in, 53b ; citizens* rights in, 574-575, 
See also Continental Eiiropov 

Australia, Federal union of, distribution 
of functions between State and 
Union governments ill* 22 1 ; treason 
law of, 365. * . ' 

Auto-limitation of the Slate, doebrine 
of*. bn, 677, 678. 

Anionpmy, of tbo State, 5 ; loeal and 
'perion'al, not' infeonsie'teht with tW 

f rowinf oificialism of modern Slates* 
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Bailiwicks, local iimi':, of Medieval 
Fiance, 150 

Baicelona, feudal council of, 80ii 
Basutolaiicl, adiuinistiation id, 234, 2JL0 
Eelgioffis Pailiamentary government in, 
Si ; admmibtration of Continental 
t\pe, 105 ; local auihoiifcies in, act 
also as agents of central government, 
2S1-232 ; jiiclicial adminibtiation in, 
423 , organisation of local autonomy 
in, 519 ; piovincial coipoiations in, 
their subjection to central conlioL 
520 , internal oiganisation of local 
corpoiaiions in, 535 ; citizens’ lights 
m, 575*570. See also Coutmeutal 
Europe. 

Bill of rights, historic emeigonce of, 
557-559 , Magna Carta of England, 
if a true bill of lights, 558-559 ; 
Bill of Rights (oi England) of 1688, 
559 , bill oi rights m the American 
Declaration of Independence, 559 , 
diffeient conceptions of bill of lights 
in England and America, 559-561 , 
bill of lights m the constitutions oi 
countries on the Continent of Burotje 
and m Latin America, why dilterent 
from that in the American, 573 ; 
evaluation of bills of rights in 
modern constitutions, 578-579 ; 
undei lying idea that conflict between 
State and individual which must 
exist IS reconcileable, 581 ; choice 
oi arbitrator, 581-582 ; Ameiican 
conception of citizen's rights why 
superior to that of others, 579-583 ; 
See also Citizens’ rights. 

Bismark, his oiganisation of local ad- 
ministration in Prussia, 169, 293. 
Blackstone, on the separation of powers 
m England, 83. 

Brazil See Latin American Republics, 
‘‘British subjects,” who were, under the 
earlier Anglo-Indian regulations, 
109 n ; native Indians when tecog-' 
nised as, 109 o, 113» 

Bureaucracy, citizen bureaucracy o! 
Athens, 28, 30 ; Assyrian bureau- 
cracy, 32 ; heneyolent bureaucracy of 
Maurya Emperors in India, 33 ; 
progiess Of bureaucracy in, Imperial 
Rome, 43-47‘? supplanted by feu- 
dalism^ 48 ; feddafem and bureau- 
cracy ' eontr^s^ted, 4t-S0f , 1,55 1 
■Erendb'bureauoracy'oodtrasted, vyit'h 
p brgaui^atwu ot l<ml 


15S-159; Continental bureaucracy, 
its chars cteiistics, 191-192 ; how 
eliminalod m England, 192-193, 195 
290-291 ^ found wanting on tli@ 
Continent, 191 : character of, in 
Biitibh CK»wn colonies, 215-216 ; 
general diift of modern administra- 
tions towarrL, 2«7 : incibpensable 
in a progreh-iive admiuLfciation, SOI, 
674-675 r need for coniroiling it, 
310-301, 677 ; bureaucracy how pre- 
vented from securing political power 
in Victoria, 296 ; Prussian bureau- 
ciaey, 290-295; Austrian biiieau- 
cracy, 295 , Russuin bureaucracy, 
295ii ; Indian civil service, a govern- 
ing bureaucracy 29fi ; spirit of caste 
in Indian bureaucracy, 297“298 ; 
inherent drawbacks of all bureau- 
ciacies, 299. 

Burgomaster and his council, of Piussia, 
231 ; of Holland and Belgium, 232. 

Cabinet government, increasing preva- 
lence of, 48, 259 , ite unconscious 
evolution in England, 259 ; essen- 
tials of, 269, relation of cabinet C 5 un- 
cil and Premier, 260 , characteristics 
of, 261-266 ; imperfect lealisation 
of, outside England and Belgium, 
262 ; thougli common goal of all 
governments, 262-265 ; relation of 
King and Piemier in England, 262- 
263 ; working of the English cabi- 
net, 284 ; co-ordination of depart- 
ments if obtained in English cabmeh^ 
285 ; legal irresponsibility of chief 
executive essential to, 336 ; spread 
of the institution even in RepubIL 
can countries, 34 L 

Canada, Federal union of, distribution of 
functions between State and Union 
governments in, 221; treason law 
in, 365. 

Capital, exploitation of governmenl in 
the interest of, in Republican Rome* 
40, _ 41 ; in Bengal at the scewion 
of ' the East India Obmpany to the 
Dewani, 42 ; in MMieval dtiee* , SO- 
59; in Carthage*! 5‘8a ; modern 
chartered epnapaniw, 'if expMSng 

' goTernmenls, S8n,'5l% ’ ^ ' K/ 

Oarfehage, , exploiting ^ ' 
power, ' , . / 
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Castile, omnipotent feudal council in, 
80 o.^ 

Catalonia, feudal coiincil in, 80 ii 
Caucus, goveinment by party caucuses 
criticised, 20S. 

Central administration ; delimitation of 
local and central interests, 187-188, 
204-206 ; central administration 
unitSj non-coincidence of, with local 
self-government units, 226 ; centiai 
administration shouk! be communa- 
llsed, 20L See also Central control, 
and Central executive. 

Central control, over self-governing 
local authorities See Self-governing 
local authorities and central control; 
direct central control in the locali- 
ties, 207 ; instruments thereof, 207- 
208 ; as exercised in self-governing 
British colonies, 208-290 ; in British 
Crown colonies and India, 210-217 ; 
this form better than espionage 
exercised in Spanish colonies, 217 ; 
as exercised by federal governments, 
218-222; as exercised in India, 
224-228 ; may be exercised through 
self-governing agencies as well as 
through individual agents with or 
without associated administrative 
councils, 229-2B3. 

Central executive, oiganisation of, pro- 
duct of history, 248 ; struggle be- 
tween King, council and the “many” 
for control of, 248 249; King and 
council, the common elements of 
modern polities, 250 ; in modern 
governments almost without excep- 
tion, single-headed, 250 ; and exer- 
cises not absolute but “legal” powers, 

251, 256 ; discretionary power 
grunted to, nevertheless extensive, 

252, 256 ; need for executive coun- 
I ells in singifrheaded orginisations to 

check abuse of discretionary power, 
256-257 ; survival of advisory conn- 
cij% eym after legislature becomes 
master of the executive, 257-258 ; 
evolution d controlling councils 
' y^d^cabinet govemihenti, 268-259. 
C@»lmIi»tion, _ progress 'of, ip the 
Biiipi:^e, 42-47; excmive 
'' ^ ' 'ceniWfoaiipn in the Ctoveru went of 
' 1^3-124 1 ' Itndfettcy unMl 

a in^ii -nnitory ’gcy^nmenta 
I iuslrum^l o| an i#- 


reconcilable with local and personal 
autonomy, 287, 300-301, 674-675. 

Ceylon, treason law of, 365 

Chandragupta, 53 See Maurya Empire. 

Chartered companies, modern, 58n. 

Chief Administrator of Provinces (South 
Africa), his functions, 232-233. 

Chief executive, legal irresponsibility 
of, essential to constitiitionai 
government, 336-347 ; progress 
from absolute to legal irresponsibi- 
lity of, 337-339 ; its qualiied cha- 
racter m republics, 339 ; how it led 
to responsibility of minitsers in Eng- 
land, 339*341 ; inviolability of, 
355-372 ; acts of irresponsible chief 
executive, if open to challenge in 
courts of law, 370 

Chile. See Latin American Republics 

Chinese Empire, feudalism m, 40, 50n. 

Cicero, his idea of separation of organs 
of government, 7Gn. 

Circles, local units in Austria, 171 ; in 
Prussia, 169-170, 23 L 

Cities, in Hungary, 173, in Prussia, 
no, in the ITiiited States 173, See 
also Local Corporations. 

Cities and communes, of Medieval 
Europe, true opponents of feudalism, 
52 ; struggle with feudalism and its 
results, 53,55 ; sovereign and non- 
sovereign cities, 54 ; internal organi- 
sation, 55-56 ; Medieval city at its 
best, 56 ; degeneration into capitalis- 
tic oligarchies, 56-59 ; their down- 
fall, 59, 59a ; particularism of, 60 ; 
intermixture of functions in, 79; 
State-regulated administration in, 
137. 

Citizens, need for protecting, from 
abuse of power by public corpora- 
tions, 544-545, 

Citizens^ righti, a branch of administra- 
tive law, 140 ; defined, 556 ; implies 
a cerl^ opposition between State 
and individuid, 557 ; evolution of 
citizens’ rights through feiidalisi% 
557-559; final emergeni^ in the 
American consiilution, 669, difereni 
con(»|iMons of, in-EnglimA and 
America, 559-^6 ; citaxesa* r%hls 
in the self-^governing and tAmr 
mimim of Britain and in India, 
566-571; k yi»i 2 o% in 

Piriwia* 676*674 1- k i 
6ff , k ' "k 
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in Spain, 577 ; in Denmark, 578 ; 
in Holland and Japan, 578 ; m 
Portugal, 578 ; inclusion of a bill of 
right/S in constitutions, its signifi- 
cance, 578-579 ; opposition between 
State and citizen not irreconcilable, 
580; different methods adopted in 
different countries for resolving the 
confiict, 581-582 ; superiority of 
American method, 579 , conscripted 
services and citizens’ rights, 583ii. ; 
administrative action and citizens’ 
rights, 585-602. 

City government, in the Roman Empire, 
43-46 ; in modern States, see Local 
corporations. 

City-States. See Greek City States and 
Cities and communes. 

Civil service, of Rome, 14, 43 ; of India, 
123, 296-298, 306 ; of Prussia, 293- 
295 ; of Austria, 295 ; of Russia, 
295n , of England, 289 ; civil service 
examinations, 302-305. 

Class-differences, in Prussia, 169n ; 
value of the veto in cases of, 274 

Class-rule, in Greece and Rome, 26 ; in 
Sparta, 26; in modern Europe, 
26-27. 

Cochin-China, abuse of representation 
in, 203n. 

Coercitio, its effect on administration in 
Rome, 36, 78, 

Collector of District (India), has no 
Council, 239, See District. 

Colonial legislature (British), if can 
affect Crown’s prerogative, 354. See 
Crown colonies and Self-governing 
colonies. 

Colonies, administration of, as a func- 
tion of the supreme executive, 280. 

Colonies (Bntish), statutory remedy of 
subjects against Government in, 315- 
3 16; if they possess juristic per- 
sonality, 330^332 ; Governors, 
Governors General and Viceroys in, 
whether legally irresponsible, 343- 
351 ; impeachment of Governors etc. 
why fallen into desuetude, 355 ; 
treason law in, 363-365; English 
law how far applicable in, 364 ; 
Parliamentary privilege in, 382- 
883 ; power of Crown to establish 
courts by prerogative in, 894 ; 
official tenure in, 464-450 ; citizens^ 
rights in sejf-governing and other 
, colonics/ 666-569» See also Self- 
got^enaing colonies (British), 


Commerce and industry, State-regula- 
ted, in Venice, 67-68. 

Commissioner (Holland and Belgium), 
functions of, 231-232. 

Commissioner of Division (India), has 
no council, 239. See Division. 

Common law, the source of both private 
and public law m England, 94 ; and 
of local autonomyg 160, 509-570 ; 
application in India, 420. 

Communal councils, in Prance, 167 ; in 
Holland and Belgium, 232, 

Communes, local units, in Prance, 166 ; 
in Prussia, 170; in Austria, 371; 
in Sweden, 171 ; in lllorway, 172 ; in 
Switzeiland, 173 ^ in Holland and 
Belgium, 2^-232. 

Compulsory service, 461-462, 583n. 

Constitution, as a source of administra- 
tive law, 148-149 ; in America, 145- 
146, 148. 

Constitution and administration, rela- 
tion between, 12, 89-90 ; absence of 
correspondence between, 90 ; in- 
fluence of constitution and adminis- 
tration, 89-90, 

Constitutional convention, whether part 
of administrative law, 138n ; as a 
source of administrative law, 148- 
149. ^ 

Constitutional monarchy of England, 
48n ; did not like the monarchies on 
the Continent destroy feudal and 
communal governments, but recon- 
ciled them in a higher synthesis, 60 ; 
its promises, 61 ; its exceptional na- 
ture, 61 ; its origin in England, 72 ; 
feudalism put in harness by, through 
Royal courts which control Royal 
agents also, 12 ; origin of the Com- 
mons, 73 ; growing sovereignty of 
Parliament, 74; separation of powers 
in, 76. 

Contempt, power of Parliament tc^ 
commit for, 376-379 ; power of 
courts to commit for, 406-409, 416, 
440. 

Continental Europe, Parliamentary pri 
vilege in, 385-386 ; judicial atoffiis- 
tration in, 422,-426 ; legal respon- 
sibility of ministers and, , bfficlal^ 1 % - 
426-433, 471 » assum'ptiok' of res* 
ponsibility for official acts by 
rdietes offiffiA 471 | 
in, 605-506 ; provincial coj^raf^' 

' in, t*he!r, shbff^tion to 
and imperfw't Icfeal 
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j aclttiiiiifiliali.'o PXH-':iiion ni. 
5110. See 4ilvj iiiitlt r tho a^uue of 
re-pecti\T coinitrlc^^ . 

Coiitiiientnl type of adiuInKtiation, iij 
^'Iiarjicteiklic'^, in Fraueo OT-OS * 
T'lrifttion tlirriof in P!iiv‘.ja, 102- 
jk Italy, I'^S-IOI ; i»i Ati‘'trhn, 
Foitngal, Spain, kS’^^.U-^rlanrl H* 1- 
laiid, Belgioiii uni Japin. I<i5-I0r>, 

Corporate officers tenure 'ify ISS-JsjC 

CorporatioiiPj peisonality ofj 507 5U9. 

See Local corporations, 

Coites of AiMi^^on, an oniuipotent couii 
cil, 73ii, 80, 81. 

Council, straggle King. 218 219, 
may be advibory oi contiolling, 218- 

2ia 

Oonncil of Forty, of Venice, 88, 711. 
Ootmcil of Ministers, for cooidinahng 
departments on tlie Conlinent, 285- 


vHli rcpicqiifati\e logisktare an 

ahoiiialy, 

Courts, pokier to e^iiallisln wlieilior b<*" 
longs to eteciilive or l('g!blatiire, 
in EDglttiid, 397-y.t)4 ; in Iiidui, 410- 
411 ; m the Fnited States, 421 t i» 
other countries, 422. See Judges 
and magHirate- , also Jiidiciaiy. 

Courts of claims, to eatertain clainib of 
j^nbjects against Co^ernineni in 
Anmnca, 314. 

CoUits of Gonilict and Conipetence, on 
the Coiihiient of Euiope, their fime- 
ticBS 127-428. 

Couits of liccord (Briiibh). poller of, to 
commit foi contempt, 405-4011, 410. 

Conits of Wards (in India), r|imsf-piib- 
iic corporations, 555 

Customs, department of, subordinate 
governments if may have, 282. 


280. 

Couiicil of State, in Uermany, 257 ; in 
France, 258 645 048 ; in France 
protects individuals from abuse of 
authority by local corporations, 545. 
Oouttcil of Xeo, of Venice, 65-06, 70. 
Counties, local unite, in Feudal States, 
258 ; common law units in Eng- 
land, 160 ; their legal position 
before inootporation tf statute in 
- England, lil ; and after, 161 ; in 
' -Sweden, 171, in the Fnited States, 

' 174 1 legal position of counties in 
Ibe UniM State, 175. 

Orafte andgilds, in Bfadleval cities, 55 ; 

' d«teclion, fix'Bagknd, 5& 

Criminal law, adtoinistration of, in India 
/v.pfniso 0 f-«ee«iif© and judicial 
; '’'luncliohtbf »^e oflkkl, 134-135. 

Orottt, ^ direct 

^Ofirntwsat of Jhdiabykte inainlng, 

16-117^ ^ -■; ■ ‘ ' ' 

,.Cdloil{4®; (Bffilib), propped of- 
' fOtewte' ib, 84 
bf Ae &glfeb 
‘‘'bliil/Wtfol hm mer-* 
iwlf I 1%' 





Eecentraiisation and deconcentraiion, 
distinguished, 186, 186n. 

Decentralised monarchy in Persia, 33 ; 
in Mussulman India, 33. 

Becinoentrstion and dectntralisalion 
distinguished, 186, I86n, 

Do facto officers, legal position of, 432- 
493. 

Defence, department of, suhordinate 
governments if may have, 282. 

Denmark, Parlianmntaiy government in, 
84; ministers TOponsibk to both 
King and legislature, con®er|uenee 
of, 2wn, 341 n ; Parliamentary prf^ 
viieg© In,' 380^ 38fl ; eitkens^ rigbis 
lilt l7B. 

^*Depar|mente! eommittion/’ fimclton^ 
of 0s Franc©}, 167* ' 

^*D^rtment«J^ teal naite of iw^epn 
FnaneOjf f6§. > ' - - < 

Departio##ttts, jbeads of, aef 

^ ainfstwa, 280. ■ , ■ 

Be^rtaieJats,' oj^anlsatiioit Itt feht' 

^ p6>»tfal g 0 t»rwa«»fi, 303 t 

powKM- SoJjtw-r ^ ItgWrtWt, 

: \ tfcr«oi&|»o«»»<^ife*'pa!i% 3J8|. 

8tp*f l)« ojtf te, r' 
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Diocletian and Roman burGaucracy, 4i- 
45. 15<). 

Diplomatic poweis of the execniiye, 
^ 274-275. 

Diplomatic sei\ice of Venice, 70. 

Disallowance, Crown’s power of, in 
relation to colonial legislation in 
self-governing British colonies, 209 ; 
in Crown colonies, 21 4-, 215. 

^'District committee” and its functions 
(in PiiiFsia), 230, 231, 652. 

"‘Districts,” local omts, in France, 166 ; 
m Norway, 172 : m India, 181 ; the 
functions of the District officer m 
India, ^ 181 ; he exercises central 
governmental functions, 228. 

^"Divine light,” government by, 18. 

"Divisions,’' local units in India, 181, 
183: functions of the Dmsipnal 
commissioner, 183-184 ; he exercises 
central governmental functions, 228. 

Doge. Bee Doge ship 

Doge consort, aholisheci, 62. 

Doge-ship, institution of, 62; attempt 
,, to make it hereditary, failure of, 
63 ; reduction to a figurehead, 64, 
78„ . 

‘Due ^rwess of law,” its meaning in 
English law arid the meaning given 
to it in America, 562 ; does nofi 
nfcessanly mean |udicial process^ 
692 ; and does not exclude admlnis- 

, trafcive execution, provided party 
affected had opportunity tojbe heard 
before court or administrative autho- 
rity at some stage, 592-695. 

Durhiim (Lord), his Canadian Despatch, 
as m instrument of political educa- 
' ' tidh, 

Bwl. India Company, exploitation by its 

^ ^ ’ ’|igenls of the country,' followiiog on 
1 to the Do wani of , Bengal, 
olilp fei ntolimW;'. 
hf ihe 
‘ ‘ Ilf 

.ol Ip 

Tisuy, 

I v 


Jlasteru Eonian Empire, growth of 
feudalism in, 48. 

Eoolesia, its control over the executive 
81 . ’ 
Egyptian Empire, forms of gevernmonl 
in, 31n ; bureaucracy in, 50, 
“Elections,"’ local units m Medieval 
France, 3 5U 

Election laws and local self-government 
201-2(>3. 

Electorate, badly constructed, evils of 
203n. 

Emperor-worhhip, Asiatic and Euro- 
pean, 51. 

England, birth place of administration 
according to law, 2 ; administrative 
law not made special branob of 
study in, 3 , triumph of monarchy 
over feudalism in, 17 ; struggle 
between monarchy and the commoL, 
18, Oligarchy m, 26-27, destrool 
fcion of crafts and gilds by monarchy 
in, 58; rise of constitutional go vern- 
mantin, 60 ; polity of England m 
gemris and circumstances leading 
thereto, 61 ; absence of easte-distine° 
tion 10 , «G ; shipping State-oontroII- 
, ed in, 6« ; uavigatiotl laws of, 65 ; 
feudalism put in harness jn, tbrongb 
Eoyal courts, 72; Magna Oarta 
subjects King of England to UW, 

, 76 ; sovereignty of Parliament, jn, 

74 ; independence of the Indiciary, 
74 pn>grees of separafciOH Of fane- 
tions iB| 70, 80 ; sabseqne^ Itcqufci- 
Mon of plenary adminfetouMve con- 
tfol by the lefislatnre, 81 ; ' 

‘ trative system o{, its charag^irisftsij ■ 

^ 8S ; soutoSs of administnatlwelaff id* 

, 1 1®, ; orgSnieatiftn of loedi 

• ^ ^ ‘ scl%of lbs 

192408 1 laators ' ' 

loosUndee»fii»lints»s»6»i[^i^^ 
ia,‘-:r>5' f . Privy CWtrf' aT'-IM.'/,,' 
, , jimlftwt; g«ye«»«at 'f% ' , 
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distiDgiiisliiEg King and Crowo, 
311; legal relief agaiasfc GoYern- 
meatliow obtainable iiis 312 314 ; 
Dot regarded as a juristie persoD, 
330*331 ; privileges of govern- 
ment as litigant, 333 ; impeach- 
ment not exclusive mode of pro- 
secuting iiigli functionaries in, 
352 ; why fallen into desuetude, 
353, 355 ; treason law of, its devel- 
opment and later amelioration, 
358467 , sedition law of, 361 ; 
growth of Parliamentary privilege 
in, 372-378; its present extent, 
378-382 ; subservience of Court to 
Parliament in, 377n ; judicial 
system of, 392-409 ; power to 
establish courts in, 393-394 ; in- 
dependence of tenure of judges and 
magistrates, 395 5 high salary of 
judges 0! superior courts, 395 ; trial 
by jury, 396-400 ; immunity of 
judges and jurors, 400-405 ; power 
of courts to commit for contempt, 
405-409 ; special protection of 
Judges by criminal law, 409 ; legal 
responsibility of ministers in, 425 
434-435, 437-4 jjO* legal responsibi- 
lity of officials in, 433-441 ; officials 
if necessarily agents of government, 
327 ; officials, if suable in their 
official capacity, 436 ; special pro- 
tection of criminal law in cases of 
certain high officials, 441; official 
tenure in England, originally extra- 
legal, 443, 446-447; still predo- 
minantly so, 451 ; tenure of 
corporate offices legal, 453-451; 
salary and pension if legally re- 
coverable from State in, 450-451 ; 
acceptance of office if obligatory, 
461 ; right to sue for office, 463 ; 
right to resign, 464 ; right to com- 
pensation, 465 ; office discipline in, 
406 j penal laws to enforce office 
discipline, 467-468 ; subjection of 
officials to law in, 470, 472 ; assnmp- 
tion by government of responsibility 
for ^official sot dow not relieve 
official of r^ponsibility, 472-473 ; 

of and rteponsibility of 
officials suppreffiing riot or rebellion, 
475-476 ; privilege and immnniti^ 
of officials, 482-486 1 specfel rules 
of crfftdial IW to protect ,olScialg, 
489 ; wSlitaty 'cOnrfe 

and pii 


courts illy 497-503 ; issue of prero- 
gative writs against military courts 
and officers, 499-503; local corpora- 
tions in, 509 et sfq ; absorption of 
communes in State prevented in, by 
the common law during Eoya! 
regime, 509 ; they become creatures 
of State on Parliament assuming 
sovereign powers, 511; qualified 
local autonomy in, 513 514, 520- 
521, 526 ; comparison of German 
and English local administration, 
524-534 ; internal organisation of 
local corporations in, 534, compared 
with that of Germany, 537-538 ; 
responsibility before law of local 
corporations m, 54^-548, 549-552 ; 
incorporation of offices in England 
to give legal remedy to subjects 
against State, 554 ; Magna Carta, 
the historic source of citizens* rights 
all over the world, 557* rights 
secured by it not true bill of rights, 
557-559; Bill of Rights, 559; 
English conception of citizens’ 
rights contrasted with American, 
559-566; citizens’ rights under the 
British constitution, 571-572; ad- 
ministrative execution in, 591 ; ad- 
ministrative jurisdiction of courts in 
England, see Administrative juris- 
diction ; judicial review of admi- 
nistrative action less adequate than 
on the Continent, 595 ; nwd for 
establishing administrative courts 
in, 100. 632-633, 653-655; Parlia- 
ment's exclusive control over supply 
in, 659-66D; control of Parliament 
over expenditure, 662; interpella- 
tions in Parliament in, their nature 
and ^limits, 671 ; committees of 
Parliament, their iniuenca on the 
administration, 671; position of 
cabinet ministers in, 571-672. 
English law, how far applicable in 
Indii and colonies, 363-364* 

English revolutions of 1649 and 16-88, 
contributions of, to admlniatraiive 
law, 18, 19, 

English type of administration,, ehilriic* 
gristles of, 95,99; for oi^ab- 
iishing administriitive wirts, , 100 ; 
Indian and colonial admini^ratipns 
variants of tlb iym 'fO; at" ^ ■ 

American, ^90, > ,1 • ' 
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Eqaitjj processes o!, (in Britain) to 
control the administration. See Ad- 
ministrative jurisdiction. 

Esprit de corpsj in the services m 
British Indiaj 297, 460n. 

'‘European British subject’^, jurisdiction 
of Indian courts over, 111, 116; 
jurisdiction of Indian legislature 
over, 115. 

Examination system for appointment of 
o&cers, 302-305 

Executive, subordinated to the legisla- 
ture in modern polities, 265. 

Executive councillors, legal position 
of, 371-372. 

Executive councils in British Crown 
colonies and in India, 231-239, 
wholly non-repiesentative in India, 
241 ; did they exist m the Koman 
Empire and in the Maurya Empire 
of India and if so whether advisory 
or controlling, 250 ; of Feudal and 
post-Feudal Kings, advisory, 250 , 
advisory Councils of State in Prance 
and Germany, 257 ; advisory Privy 
Council of England, 258 ; advisory 
executive councils in British colo- 
nies, 258 ; controlling councils in 
the United States, 258 ^ Bundesrath, 
controlling council in Germany, 
259, cabinet councils, characterised, 
259-266. 

Executive powers, classification of, 272- 
280. 

Expert and laymen, conflict between, 
future problem of admmistiative 
law to solve, 676-677, G79-680. 

Federal movement, how far in the con- 
trary direction to that towards self- 
government, 190. 

Federal unions, distribution of functions 
between State and Federal govern- 
ments, 218*222 ; possibility of 
unitary States developing a federal 
organisation, 219 ; agencies for 
enfoicmg federal functions in the 

* States, 222, 222n (b). 

Feudal councils of Spain^ more omni* 
potmt than the Athenian pasembly, 

, , ' 

'Feudal oligarchy, germi^'of, in Magna 

. . ' 'ISrta,, 73 ^ ite triumpli iU', ^ragon, 

' .73%- ' . ,, V' 

of "dfS^eUtia- 

'of ■ 


tieason in, 358 ; official tenure io, 
legal, purohaseable and heritable, 444. 

Feudalisation of judicial offices io 
France, 390 ; resulting indepen- 
dence of judges and vendibility of 
judicial office, 390-391. 

Feudalism, genesis of administrative 
law in, 15-18, feudalism and the 
doctrine of social compact, 18; 
characteristics of, 16-18 ; advent 
of feudalism in the Roman Empire, 
48, feudalism and bureauciaoy, 
contrasting types of polity, 49, 166; 
feudalism, Asiatic and European, 
62 , European feudalism found its 
antithesis in cities and communes, 
not in monarchy, 52*63 ; repelled 
by Tenice, 61-62, 63 ; put in 
harness m England, 72, 93-94; 
destroyed m France, 96 ; organisa- 
tion of local units in feudal States, 
157-158. 

Fictions in the administrative systena of 
England, 31. 

“Fiefs’^ local units, in Feudal States, 
158. 

Financial afiairs, administration of, how 
far subject to law, 11, 

Financial powers of the executive go- 
vernment, 280 

“Fiscue”, State viewed as a juristic 
person on the Continent,, 311 ; 
origin of the idea in Rome, 31 lu. 

Florence, 63^ 68n. 

Foreign affairs, administration of, how 
far subject to law, 10 ; diplomatic 
powers, part of the powers of the 
executive government, 274; whether 
subordinate governments can have a 
department of foreign affairs, 281 ; 
case of India, 281-282. 

France (under the Royal regime), ad- 
ministration without law 'in, 2 ; 
bureaucracy in, 61 ; pasmag o{ the 
monareby, 61; concentration , of ' aE 
powers in ‘fee King, 81-82 ; growth 
of French &dminfetrati<»v 9646; 
organisation of , local ilnitaf 169 ; - 
judicial system in, 39}-39l ; ali^o^ 
ti^ ot Qommm^m in ' 

France (Bephfei4Wr : 

^ tmlftatoM Ms,*;", 
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self-govetBiiifat la, ©xerelsf^ 

of ceiitiai ^llnctioll^ m tho 
local] tle*^ througli official ac^eots and 
associated councils, 229-'*i30 , 
CooBCii of Ministers, faiicijioiis of, 
285 ; “spoils system” in, 290n j 
cwii service exaiBination in, 303 j 
reinccly of subjects agamst goTern- 
Tiient in, 321*323 ; Goveinment 
viewed as a Juristic person in, 323 , 
ministeifial lespoesibility in, 343 ; 
itnpeaciiment of President, 351 ; 
Senate, court of impeacliment in, 
353 ; treason law in, 3t;7-3G8 ; 
indicia! system under the Revolu- 
tion, 391-392 ; tenure of judges in, 
411n • inmiimity of judges tn, 424 j 
legal respoBbibility of otiicials In, 
Imperfectly developed, 430-432, 
439 ; official tenme in, formerly 
legal now extra-legal, 444 j accep- 
tance of service not obligatory in, 
462 ; right to office how established, 
464 j “state of siege” in, 466 ; 
special rules of criminal law to 
protect officials, 490 ; organisation 
of local autonomy in, 618-519 ; 
provincial corporations in, subjec- 
tion to central control, 529 ; inter- 
nal organisation of local corporations 
in, 535-636 ; protection of citizens 
from abuse of authority by public 
corporations through administrative 
courts, 545 ; citizens' rights in, 672; 
administrative courts in, 641-643, 
644-648 ; control of legislature over 
supply, 661 ; over expenditure, 633 ; 
interpellations in and supervision by 
oommittemof the legislature in, 669- 
67L See also Oontmental Europe, 

French colonial administration, 217- 
218 ; inequality of franchise in, 218. 

French Revolution, its l«»on of equality 
in moral value of alt men, 19 ; judi- 
cial system under, 891-392 ; orga- 
nisation of local authorities under, 
165466, 

Fifehch of a^nhiatralion, its 

plSfi^ewistics and »urc«, 9748. 

plan of organWhg ' city 
the United States, 


“Gcneralitie’d^ luea! imltn of Medic^'a! 

France, 159. 

(icographical B^ience, contribution^ of 

Venice to, 71. 

German Stairs, Coimcil of Miiii4eis in^ 

206. 

Germany (of the FColy Roman Eaipiie), 
admim&tiatioii witlioui kw m, 2 ; 

buieaueracy in, 50. 

Germany, confusion of powers in, 89a ; 
local self-government in, 198^ 
Fedeial union of, e\eicise 

central functions a-, agents of Feileia! 
fj oveinment, 222n, (I>), 229 ; i*en« 
tral executive whether smgle-headed 
or collegiate, 25 ) , officials have 
vctoted interest m office, 307-308 ; 
treason law in, 371 immunity of 
judges in, 124 , acceptance of office 
obligatory as to honorary offices, 
462 ; right to office how vindicated, 
464 ; right to resign office, 46 1 ; 
right to compensation foi service, 
466 ; office disciplma m, 406 ; offi- 
cials how brought under subjection 
to law m, 471 ; special rules of cri- 
minal law to protect officials, 490 ; 
absorption of communes in the State 
in Medieval Germany, 511 ; muni- 
cipalities of, subjection to contra! 
control, 530-531 ; German ban on 
politics in local administration, 531; 
comparison of English and German 
local administration, 524-531 ; in- 
ternal organisation of local corpora- 
tions in, 537*538 , protection of 
citizens from abuse of authority 
by public corporations in, 545; 
administrative courts in, 649-653 ; 
control of legislature over supply, 
660 ; control over expenditure, 663. 
Gibraltar, government of, 234* 

Gneisfc, organisation of Prussian local 
administration by, 102, 169 
Government, meaning of, 9 ; ields of 
governmental activity and scope of 
administrative law therein, 9-11 ; 
as fiscus, 11, 8ll : identity of State 
with, leads to ahsoktkm, 13* li; 
tiot an end In itself, 14, 16 1 end of 
government, 23, 27 J governineniss 
dl«si6edio relation to their ^ud, 
25*27 ; legal retolous 30^, 
aijq. . See, 'Skte ';{meahing' Goyerp* 
mwii}c ' < ' ' ' / 1 ' . k' 
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'^Governmeni districts/^ local units in 
Prussia, functions of C^oyernment 
Piesident at d his councils therein, 
169, 230-231 • in|Switzerland, 172, 

Goveinment of India, highly centralised, 
121-122 ; need for deoeutralisatiou, 
123, legal position of, 124-166, 317 
seq, ; right of subject to sue, 
cannot be taken away by Indian 
legislatuie, 245. See India (British) 

‘'^Government PreMdenP' and his coun- 
cils m Piussia, 230-23L 

^^Governments,” local units of Medieval 
France, 159. 

Governoi in British Crown colonies, his 
responsibility before law, 343-351, 
impeachment of, why obsolete, 355. 

Governor of Piesidency m India, his 
executive council, composition of, 
238-239, 

Governor General (India) made absolute 
in mofossil administiation after 
1786, 113 ; his responsibility before 
law, 346-350 ; legislative powers 
146-147. 

Governor Geneial (India) in Council, 
established, 108 , legislative poweis 
of, 109, 112, 115, 146-147; rela- 
tion with the Secretaiy of State and 
Local Governments, 120-121 ; consti- 
tution of the Council, 236-238 ; 
working of the Council, 283. 

Governor-general (India) in his Legisla- 
• tive Council, its composition and 
powers, 241-243 ; concurrent powers 
of legislation with provincial legis- 
latures h&w exercised, 216. 

Great Council, of Venice, established, 
64 ; closing of the Council, 65. 

Greek City States, administiation with- 
out law in, 2; absolutism in, 13, 14 ; 
relation of State and individual in, 
15 ; polity of, not suited to a terri- 
torial empire, 22 ; intermixture of 
functions in, 76 ; tenure of office m, 
legal, 445 ; character of control exer- 
cised on the administration by Greek 
assemblies as distinguished from 
that of modern legislatures, 656-^657. 

Hadrian and Roman bureaucracy, 14, 43. 

Hamilton, 18n. 

Hammurabi, 33, 

Heads of ‘departments, see Ministers 
, apd hefids of departments ' ’ 

a form of polity, uasuiled 


Hereditary office»s, passing of, 445. 

Hobbes, 18o, 580. 

Holland, Parlmnienlarj government in^ 
84 ; cidmmistration of the Con- 
tinental type, 105; ioeai authorities 
in, act also as agents of the Oeatial 
Government, 23 1-232 ; organisation 
of courts in, 422 ; no jury trial in, 
424q ; organisation of local autho- 
rities in, 519; provincial corpora- 
tions in, subjection to cential con- 
trol, 528 ; inteinal organisation of 
local corporations In, 536 ; citizens^ 
rights in, 578. 

Holy^ Roman Empire, administration 
without law lo, 2 ; bureaucracy io, 
50. 

“Home rule” charters of municipalities 
m America, 522. 

House of Lords (English), 81, 377,378. 

Hungary, Parliamentary government 
in, 84 ; local administration in, 172; 
internal organisation of local corpo- 
rations in, 536 ; the Golden Bull, 
the feudal charter of, 55 S, 

Illinois, Administration Code of, 287ii* 

Impeachment, exclusive method of 
trying President in France and the 
United States, 351-352; court’s 
jurisdiction not excluded by, in 
England, 362 ; its original and 
later use in England, 352, why it 
has there fallen into desuetude, 
352-353, 355 ; usual procedure for 
impeachment, by lower before upper 
House, open to abuse, 353; im- 
peachment for political offences only, 
in Latin American Rebublics except 
Chile, 353 ; special courts of im-^ 
peachment in some American Statm 
and some countries on the Continent 
of Europe, 364, 354i2, 430-431 ; 
impeachment of members of legis- 
latures, 386^SSf ; of ministers in 
Continental Europe, 430-431 1 in 
the United States^ 439 ; renlet^ 
nugatory in Prussia# 429; and la 
Austria, 432; and unnecessary in 
France, 430 ; and lu Eliglamiy 

Impeachment, court of, . sperfal# 
tuted to prevent ot 

hy political '' ohsmbmk. ‘ 

4 ^^ 0 - 431 . ‘ \ 

Ilnpetium, 29 ; 'p 

'Oily State 

34-36# 38. '' ' ' '' ' :W’'' 
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India (Br!ti4> proopect ot Parlkmeii- 
tarj govern went in, 81 ^ .reparation 
of powers in, 87 ; constitutioiii oJ, 
90 ; administration oi, its growth 
and development^ 106-132, secret 
of its saccers, “lule of kw”. 133; 
not popular, 133 • iti^ place m a 
general classification of adininistra- 
tive systems, 133- 134 : sources of 
administrative law in, 146 * organi- 
sation of local administration, its 
character in, 178*186 ; local self- 
government in India, 198*199, 538- 
544 ; matters regarded as of central 
and local interest m India, 205 : 


control of the Home Government 
over, 212-213, 226-228 , adminis- 
trative circumscriptions in, 223- 
224 ; distribution of functions be- 
tween the Central and Provincial 
Governments bj exeentive arrange- 
ment, 224-226 ; Executive Councils 
of India, 235-239 ; Council of the 
Secretary of State for India, 236; 
Council of the Governor General, 
236-238 ; Council of Governors, 
238-239 ; Commissioners and Collec- 
tors have no councils, 239 ; cabinet 
government impossible until repre- 
s^ntati ve legislature e- tablished, 
239 ; Executive councils wholly non- 
representative, 241 ; constitution 
of legislatures in, 241-245 Indian 
legislatures cannot take away the 
light of subject to sue Government, 
245 ; concurrent powers of legisla- 
tion of Government of India and 
Provincial Governments how ex- 
ercised in practice, 246 ; essentially 
snliordinate position of Indian legis- 
latures, 246 ; legal competence 
of Indian legislatures, 247-248 ; 
Qrowrfs powers and prerogatives in 
lindla,^ con^titutioiml and not 
despot^ 212453 j prewn^s prero- 
gawe 'if miy te afeeied by Indian 
logfclatipn, 254-256;' power to 
4^are./«y pari ' of India in a 
refcdllion^y.jyd;, G'ovem- 
^ Indl^i t^odgp subordinate, 

, a '^larteent of foiksign afikirs, 

* ' iras^/isii4piii('%w i'viP' iiMik '^^yiceroy^s 

lion of 



"'9 t^ei % td 310 ; tns 

pru\iuual &(r\ice, 3ij5 , oth^r 
heiviccjs, 305-3' jfi ; leiiiPfly of sub- 
ject against Go'ienniient, and its 
supposed liiiids r xammeci, 317-321 ; 
Goveinmerit of India a juristic 
person, 327"33'} ; privileges of 
Covernmentas litigant in, 334-336 , 
Viceroy of India, his resporibibihty 
before law, 316-350 , tieason law in, 
3>r>5-367 ; Executue Councillors in, 
legal position of, All, 441 : English 
law how far applies in, 3>64-365 ; 
Ikihamentar} privilege iii^ 383- 
385 ; the judicial system of, 410 
ef ; power to establish courts m, 
410-411 ; tenure of judges in, 411- 
412 , promotion and transfer of 
judges, 412 ; jiirjtriai in, 412-413 ; 
immunity of judges and jurors in, 
413-116 5 pover of judges to commit 
for contempt, 416 418 ; how far 
specially protected by criminal la-w, 
418-420 ; oIBciai tenure m, 455- 
458 , acceptance of office if should 
be made obligatory in, 462 ; right 
to office in, how established, 463- 
464 , right to resign, 466 ; right to 
compensation , salary and pension, 
465-466 ; office-discipline in, 466- 
467 ; penal laws to enforce office 
discipline, 468-69 ; responsibility of 
officials called on to suppress rebel- 
tion or riot, 476-478 ; superior 
Government servants can foe prose- 
cuted only ^ with Government sanc- 
tion, 478 * legal responsibility of 
officials in, how affected by large 
grants of discretionary powers 
coupled with immunity from judi- 
eial proceeding, 480-481 ; privi- 
leges and immunities of officials in, 
484, 488 ; special rules of criminal 
law to protect officials, 49l)-494 ; 
military law, military courts and 
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60 l , adiiiiiiistaiive actioB anfcliorised 
sul)]ect3 to judicial saieguards, 59G- 
597 ^ and without such saleguards, 
598-601 , need for establishing ad- 
KQinistiative courts in India, 603, 
658-654 5 administrative jurisdiction 
ol Superior Courts in, 632-633 , pro- 
giessive reduction of judicial con- 
tiol m India, 633-641 , Bevenue 
Courts m India if administrative 
courts and should theii jurisdiction 
be extended, 654 • control ot Indian 
legislature ovei supply, 661*662 ; 
and over expendituie, 663-667 , in- 
terpellations m Indian legislatures, 
their scope, 673-674 ; promise of 
responsible government to India, 
678-679. 

India (Hindu), admmistiation without 
law in, 2, 106-107 ; Maury a ad- 
ministration in, 33. 

India (Mussulman), administration in, 
33, 34, 107. 

Indians, recognised as subjects of the 
British Crown, 113. 

Individual the end and State the means, 
14-20, 23, 27. 

Individual and State, relation between, 
See State and rndividual ; also 
Citizens’ rights. 

Initiative, 249n. 

Intendants of France in the Bo^al re- 
gime, 50, 51, 83. 

Intercessio, its effect on administration 
in Borne, 21, 36, 78. 

Interpellations, their scope in different 
gy steins, 668-674. 

Internal affairs, administration of, how 
, far subject to law, 11, departments 
of^ diferently organised in different 
countries, its significance, 281, 

International law, outside the pale of 
' .admiBi^tratiTe law, 10 : l^ow it is 

^ j' i injlkeplly ipffnaneed by administra- 

admini^ration, witi^out 
; . law in,. 8| ^ , 

Italy, Barliamei^tary .^^,goirefp|3ienl' in, 
84; administrative of, 103- 
104; local ' a4miiiis%tiion in,. 172 ; 
“spoils system” in, 290 ; treason law 
in, 368 ; promotion and transfer of 
judges m, 423 Ifgal responsibility 
. ,of o$cials|n, 4,32 ; provincial, ooiv 
noralfpnstmi snb^tion to ^central 
$29'’ I atoinistrftif 0 


courts in, 103-10 J, 345, 653 ; citl 
zens' rights in, 576-577, 


James I (England), futile efforts by, 
to subordinate the judiciary to the 
throne, 74. 

Japan, administration without law in, 

2 ; feudalism in, 49, admimskation 
of the Continental type, 105, renun- 
ciation of power by the feudatories, 
298 ; Perliamentary privilege in, 
385, 386 ^ organisation of courts in, 
422 , citizens' rights in, 578. 

Jellinck, doctrine of aufco-limitation, 5n, 
580, 678. 

Jhering, doctrine of State omnipotence, 
fin, 677, 

Judges and magistrates. See also Judi- 
ciary and Couits, 

Judges and magistrates, immunity of, 
In England, 403-435 , in India, 
413-416 , in other countries, 424- 
425. 

Judges and magistrates, power to com- 
mit for contempt, in England, 405- 
409; in India, 417-418, in other 
countries, 424-425. 

Judges and magistrates, promotion and 
transfei of, in India, 412, on the 
Continent of Europe, 423-424. 

Judges and magistrates, salary of, in 
England, 345 ; in other countries, 
425 ; m the United States, 425n. 

Judges and magistrates, special protec- 
tion of criminal law, in England, 
409 ; in India, 418-420, in the Uni- 
ted States, 422. 

Judges and magistrates, tenure of, in 
England, 394-396; in India, 411- 
412 ; in Feudal France, 390 ; in 
Revolutionary France, 39l ; in 
modern France, 393, 4 1 In; in the 
United States, 421-422 ; , Section 
and recall of, in the United States, 
421-422 , in other eounferies, 412- 
423. 


Judicial and executive fimeMotis, 

bined exercise ol^ crimittal 

administmtion of Indian 134-1 ' 

Judicial affaire, admniitiatipn of, 


Mf subject to law* I L ^ ' ' ' , ] , 

Judicial control of 

treated'lh .ai 

^ ,i pet 

. ' i ,lol / ' in * 
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6O3-G01 ; prurediiral prlule^^esj o£ 
CrrAfTiiiiientj, 601: pmhhmri of: 
(i) liMW to i’Oiiipei the acimmistra" 
ti^^ii to oltoerve felie law, and (2) how 
to iiisiLe it exercise its dibcrelionarj 
powers prupeilj, 6}4-G0 j , adrnimV 
trative Jurisdiction of courts in Eng- 
land and America^ sec Adiiiinisfcia- 
tive Jurndictioii ; judicial review 
of aclministratice action m Anglo- 
Saxon countries less adequate than 
fin the OontinoDt, 595 . progiessive 
rediicfcion of the power of review and 
control in those countries and tianH- 
ferof jurisdiction to adramistrati\(‘ 
bodies, 61 G-e!8» 621-032, needier 
establishing administrative courts in 
those coontnes, 6B2-G33, 653-654, 

J ndieial decisions, as a source of admi- 
nistrative law, in England, 143; m 
France, 98, 144 , in America, 145, 
in India, 141. 


judicial administration in, 422-425 ; 
impeachment chiefly relied on to 
enh»ree criminal responsibility lor 
odicial crime-, 430-43 L 

Layiijun v, cxpeit, the futurj proHein 
of administrative law, 676-677, 
679-680. 

Legal lektions of functionaries, p 309, 

et 8€ff 

Legalism in administration, 5. 

Legislative control of administration, 
defined, 141. See also Legislature, 

Legislative Councils of India, origin and 
growth of, 130-131 ; their value in 
establishing the ‘rule of law, 132; 
constitution and powers of, 241-248; 
concurrent powers of legislation of 
the Supreme and Provincial Councils 
how exercised, 246 ; esseatially 
subordinate position of, 246 ; com- 
petence of, within their spheres 
sovereign, 247-248: if can affect 


Judicial oficerd, legal relations of, 388* 
425 ; see Judges and magistrates. 
Judiciary, independence of, its import- 
ance to administrative law, II, 80n, 
i Si, 380 ; why judiciary occupies a 
{mifclon of pre-eminence in Anglo- 
Hmon countries, 145, 306, 573 ; 

' ‘Special r^ponsihdltw of the Ameri- 
can judicial^, 562-566, 

Jurors, imtocmxty of, In England, i02 : 

. In India, UX * ’ ' 

^ Jurft Wil by, in England, 396-400 ; 

' likely to be abolished in 

England,^ 307*308 ; difference - in 
^ iU‘ citil and criminal trials 

.Jto®lan4 308-390 ; power d Jury 
' a gcttiwil' Tcr&t itf> cedi- 
^ fili^ trial in India^ 

clher 421 , 

f ol 

,' 1 , ^ 


Urown s prerogative, 254-255. 

Legislative interference with local ad- 
ministration in England and Ameri- 
ca contrasted, 176-177. 

Legislature, superior position of, in 
modern polities, 255 ; participation 
in executive functions, e. g., fl) 
diplomatic, 274, (2) military, 275, 
administrative, 276470; political 
control of, over the adminlstratiojU 
in m<^ertt States, dkiinguistied 
from sindlar control in ancient CHty 
Statee^^ 655*656 •, , control tbfOugn 
exclnrilro'povfir of legislation, 657- 
658 1 eontiml of tie 
pnrsej^ 650 m ; mrnm d i%pif 
650461; power.# appropriation, ' 
66a*-6i4 ; , ' pqwer to ’ txtmine ac* 
cotmtSt &64«667 ; {mltiical oo&trol 
ow tb# sdttnlaiitwtiaa ^hm . tier 
eised dijNwti *»kifitrle8 'awwA' 
eommittej® of tW amH' 

'int«r^ell»4on, 8S74J-4 ' ,, i 

^ of#;WS4fi8'5 a£' iWlr' 

*«g«» ®fi . 
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United States, 887*888 ; noliabiiity 
lor malfeasance or nonfeasance m 
office, 388. 

Leopold II of Belgium, maladmmistia- 
tion in Congo by, for purposes of 
exploitation, 58n. 

Lesser Council (Venice), GG 

Lieutenant Governor (India), Council 
of, its composition, 289. 

Local and central services, distinction 
between, 18T-lb8, 204 205. 

Local (and other public) corporations, 
relation of, to btato in the 18th 
century (i) in England, 511-518; 
(li) on the Continent, 510-531, 518- 
514; (ill) in America, 512-513 , (iv) 
relations compared, 513-514 , pre- 
sent organisation of municipalities 
in relation to central govern- 
ment (j) in England, 520 52 1 ; (li) 
in America, 522 523 ; (iii) m 
Prussia, 515-518 ; j(iv) m Franco, 
518*519; (v^ in Holland and 
Belgium, 619; (vi) in England, 
520-521 ; (vii) in America, 522- 
523 ; (viii) a comparative estimate, 
different views, 523-532 ; (ix) lesson 
from New Zealand, 532-534; inter- 


in Prance and England, contrasted, 
1G8 ; Jocal authorities in Prussia, 
168 ; in Austria, 171 ; in Sweden, 

171 ; m Norway, 17M72 ; in Italy, 

172 , in Hungary, 172 ; in Switeer 
land, J73, in the United States, 
173-178 , legislative interference 
with local administration in Eng- 
land and the United States, 177; 
legal position of English and Ame- 
jican local corporations and (jnmr 
corporations compared, 178 , local 
authorities in India, 178-186. 8ee 
also Self-governing local authorities, 
Local corporations and Local (and 
other public) corporations- 

Locai corporations, of England, their 
legal position, 164; regarded as 
^‘private, rather than ‘‘public’^ 
bodies, 165 ; of America, their legal 
position, 175 , regarded as public 
bodies, 178. See Local (and other 
public) corporations. 

Local Governments, of India, agents 
and mandatories of the Government 
of India, 121, 224 ; legislatures of, 
^nstifcutfon and powers of, $43- 


nal organisation of, (i) in England, 
534 ; (li) in the United States, 535; 
(ui) in France, 686 ; (i?) in other 
Continental countries, 536 ; (v) in 
Germany, 536-537; that of Germany 
and England compared, 537-538 ; 
local corporations in India, their in- 
ternal organisation and relation to 
the central government as affecting 
their autonomy, 538-544 ; conflict 
between local corporations and 
individuals, 544 ; need for protect- 
ing individuals against, 544-546 ; 
administrative courts as agencies fpit 
such protection, 545 ; la^al ' resphn'- 
sibilitf of, how enforced^ iff 3|ngknd 
^ aiMl ' 6,45-562 j relation 

'between Slecai oorporatious , and their 
463*461 ; jnMic coarpora' 
other Vim 

vssa^sitv " " ' 








Local self-government, in Imperial 
Borne, 39, 43, 48n ^ origin of local 
self-government in modern , polltieg, 
193-194 ; in England, 196498 ; on 
the Continent of Europe^ 198 • 
.India, } 98- 199; ^Isctor^ laws, now 
affech 201 ; a study, in tendenaes, 
233-234. '' - 

Local self-government, units, 'wW' 
should be, 199 ; ' nsrf for smaller it 
well m larger units^ 200 ; m%m »d: 
extent d derclutton; ,c«di,Mcht 
determining, 304; wpowicAarao 
' ter ofp l06 ; ' 

, ,w.ifeh een^l 

Sgd , ' ^ ri'f -f . 

'Locke, Idn; 

.,L<x5ke% writings 
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MalioniedaE Empires of India, 33. 

MaitiaEd, 11,16, oa the failure or 
Eaglisli coO'^titutiDiial law to ro- 
cogiiteo the corpoiate character of 
goverammti 311 

Marco Pulo, 71. 

Marsihufi (Marsiglio) of Padua, 19a. 

Martial law, 27o-27I>, 471-176. 

Maurya Empire of India, 33 , if the 
Emperor bad a council, 25(K 

Mayoi, of Preach commimea, his fane- 
tioas, 166-‘l67. 

Merovingian monarchy, imiire of 
officials in, extra-legal, 442. 

Mexico. See Laiia American Eepub- 
lics. 

Military affairs, administration of, how 
far subject to law, 11. 

Military law. See Military persons. ^ 

Military persons, called on to assi;>t in 
suppressing a not or rebellion, res- 
ponsibility of, 473-478, 502-503; the 
military status, implies partial loss 
of civil rights, 497 ; military ^law, 
its deyelopment, 497-498 ; military 
law and military courts in England, 
their jurisdiction and relation to 
civil courts, 498-503 ; in India, 
503-605, on the Continent, 505-506; 
military law, extended in war time 
506. 

Military powers of the executive govern- 
ment, 275. 

MluBterkl officers, immunities of, 
under English, American and Indian 

law, 482*485. 

Ministerial responsibility, origin of the 
doctnne in England, 339-340 ; its 
spi»d in ©wry country except the 
United States, 841; legal and 
political responsibility distinguished, 
,426. 

Ministers and heads of departments, 
legal rektiofts of, 425 U $Bq, ; legal 
rwpoasiWItty of, origin in England, 
.§89*340 j to; forced adoption in 
otMr countries, 426-427 > how 
tnc^ified in adaptation, ' 427-428; 
to ' t^tisfactory workingmen the 
C!!optinent* 418-433 ; of 

to criminal trial in ordi- 
nartv wrts in l^nfkndf 434r4S5 ; 
wi^^m . In England , if civill| 


441; ■special proteeiioii of criminal 
law if exihl 111 tlieir ca^e, 441 » 

Moghul rule iii India, 33, 19. 

‘‘Moghul sovereign f-y”, pieiogatives oh 
il have descended to the Govern- 
ment of India 107, IlOii. 

Moimreiiy, geaeialiy beneudent in 
operation, 25, 26 , doeentralised, in 
Persia, 32, m Moghul India, 33 ; 
centralised in Rome, 1-2 47. 

Montague-Gheimsford sclieme of consti- 
tutional reform lor India, 90a, Din, 
ll9n, 120n (b), 124n, 125o, i82a, 
133n, 213n, 236 d, 237n, 239n, 
240n, 241n, 243a, 2i5n, 246n, 247o, 
258ii, 385n, 44 In, 457 d^ 569n, 
668m 67211, 674n 

Montesquieu, 2, on the separati'^n of 
powers in England, 83 ; workFs 
debt to, 83. 

Municipal leform, m Prussia, 515-518 ; 
m France, 5 18-5 ID ; in England, 
520-522 ; m America, 522-523. 

Municipalities. See Local corporations 
and Local (and other public) corpo- 
rations. 

Kapoleoa, 2, entry in Venice, 61; 
destruction of Prussian bureaucracy 
by, 102, 194, 515. 

Nationalised shipping in England and 
Venice, 67, 68. 

Naval conscription in Venice, 66. 

Navigation laws, English and Venetian, 
68-69, 

New Zealand, progressive administra- 
tion in, 582-534 ; local administra- 
tion in, 533 534. 

Non-cabinet government. See Non- 
Parliamentary government. 

Non- Parliamentary govemment, In 
the United States, b4 ; In Germany, 
84 ; more compatible with elected 
than her^itwj executive, 267 ^ its 
origin in America, 368 ; originally 
impotent made strong later, 269; 
yet kept in rappprt with popukr' 
opinion, 269-37&. 

:^orw«y, Parlknientari povtomapl.in, 
'84 1 lo«l admi3ristratiop'^a^l7|472. 

Occam# 18# 19. , . , ' / ' ' , \ , ; ; , 

OI|« not '.mtoyol, 

152. ,v ''’i 
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or collegiate, 289 : association with 
chief ot an adnsory council, 289. 
Officers, legal relations of, piwileges of 
officials m post- feudal Europe, not 
suable without soveieigffis consent, 
426 , breach therein loade by the 
doctnne of ministeiial responsibi- 
lity, 427 ; resulting legal lespon- 
sihility of officials in Continental 
Eiiiope, 427-433 , legal responsibi- 
lity of, in England, 433-434 , 485- 
437 , comparative estimate of the 
legal responsibility of officials in 
England and the Continent, 440- 
441 , (i) nature of official relation- 
ship, originally extra-legal, tends to 
become, legal 442-449 , relation 
one of status, not of con ti act, 
449-451 , law of official tenure in 
different countries, 451-458 , a com- 
paiative estimate thereof, 458-460 ; 
tenure of corporate offices, 453- 
454 ; acceptance of office whether 
obligatory, 401-462 ; (ii) officers^ 
rights, 462-466 , (a) right to office, 
468-4G4 ; (b) right to resign, 464- 
4f>5 ; (c) right to promotion, 465 : 
(d) right to compensation, salaiy 
and pension, 465-4i)G , (in) officeih’ 
duties, 4GG*4G9 , (a) enforced by 
office discipline, 4G6467 , (b) 

enforced by penal laws, 467-409 , 
(iv) responsibility of officials before 
law, acceptance of responsibility 
for official’s act by State, if 'relieves 
official of liability, 471-473 ; legal 
position of civil and military officers 
suppressing a riot or rebellion, 
474-478 j see Officials and the 
law , (v) Immunities and privileges 
of officials, 482-489 , (vi) special 
protection of criminal law, 489-482 , 
legal position of officers di facto^ 
494-495. See also Services. 
Officialism, inevitable progress of, in 
modern States, 674-675, 

Officials and the law, 99 ; in India, 
127 ; in Athens and Rome, 139; in 
Continental Europe, 139, 427-433 ; 
in England, 438-437 ; comparative 
estimate of the legal responsibility 
of officials in England and the Con- 
. tinent, 4#-441 ; necessity of sub- 
pcting officials to law, admitted m 
theory everywhere* ^ 469 ; how^ ,far 
ontiide 46Nt72 f 

Stale necessity and r^^^pire,' 


men! of sanction o! State to sue 
officials militate against it., 470-472, 
478 , grant of large diNcrefcioiiaiy 
power to, in India, coupled with 
grants ot legal imoiimity a.s afiect- 
ing the rule of law, 480-481, 601. 
Oligarchic pffiities, 20-27. 

Order m Oouneil, legislation by, if pos- 
sible in India, 117 , as a source of 
administrative law in India, 147 
Ordinance p()\^ei of the executive 
government, 280 

Ordinances, as a source of administra- 
tive law, 150 , 111 England, 143 , in 
Fiance, 144 , in America, 145 m 
India, 146-147 , ni what manner 
subject to review by conits, h»0- 
151 , delegation of oidinance power 
to subordinate authorities by non- 
legislative bodies, not peimnsuhle, 

Palestine, Kingdom of, absence ol unity 
of adimiustration in, 2 In. 

Pardon, power of, 276 
Parishes, common laWimita m England, 
159-16} , their legal position before 
incorporation by statute, 1 63, 
“Parlemerits” (French), their opposition 
to buieancracy, 50, B2 
Parliament (British), its ougin and 
glowing so\ere!goty, 73-74 , conliol 
over the administration ot, 81, 9o, 
659-600, 662, 671 ; ^ habitually 

opposed to giving unlimited powers 
to public authorities, 95 , its method 
of organising local units, foimeilj 
by private bill legislation, 160-162 , 
power to commit foi contempt, 
376-379. 

Parliamentary government, see Oablnet 
government. 

Parliamentary privilege. See legisla- 
ture, members of. 

Patronage, abuse of, tendency ^ in 
modern systems to eheclv, 306-3{)7. 
Pension, if legally recoverable, in Eng- 
land, 450 ; in India, 465-46 6* 
People, sovereignty of, 18-30 ; whj^her 
a necsessary element of administra- 
tive law, 20 ; direct <»nlrol of ttie 
, Supreme Executive by, If 
in modern States 249- ‘ ' '' 

Pericles, on the aims of/go’Vsrnl»a»i*' 
27, 28p. ' . , ' ‘ ^ 

Permanent 0epat^tipns.of%lodal 
' , ciiSf in Hciliani an4 I 

in 1673 
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mittee? of of f^nnth 

Africa, organised like, 2:13, 

Pemas form of goveriiiiaent, keHer 
suited to an Erypiie than the Helie- 
me, 29 ; eliaracter of the adininis- 
tratioa, 32, 33, 49, 

Persoiiai autonomy, if Incoo^iytent 
iHtli ihe greming officialism of 
modem Staiesj 674ffii5, See Citi- 
zens' rights 

Petition of Kight, remedy by, against 
Government in England, 312-314; 
does not be ioi torts^ 313 , the 
hat and. its signfficance, 313 ; the 
remedy how affected by the estab- 
lishment of a lepiiblie m America, 
314 ; Court of Clamis in America, 
314 ; displaced by statutary reme- 
dies in British colonies and some 
American States, 315-316. 

«Tetition Rules'k of the Government 
of India, if rules of administrative 
law, 153. 

Philippine Islands, promise of indepen- 
dence to, 272. 

Poland, absence of unity of adminis- 
tration in, 20 ; constituted anarchy 
in, 80n. 

Pollock, 16, 28. 

Police Districts, local units in Prussia, 
170 

♦^Police poweP\ in the United Btates 
administration, 10 1, 563, 563n, 564, 
mn, 582-583* 

Political fatalism, futility of, 24. 

Political progress, a conscious process. 
22-21. 

Politics, birth of, 23. 

Polybius, his idea of separation of 
organs of government, 76n. 

Popular review of judicM decisions, 
249n. 

Portugal, Parliamentary government 
in*. 84 ; administration of Contlnan- 
^ taltyp^ 105^;prorineW corporations 
aubjcotion to wntrai govern- 
ment, MB ; citizens' rights in, 57A 

Prefect (Franc#), functions of, as agente 
^ ^of low milhoritf, ' 161 ; of centrd 
, ‘ ■' iiiininistai^ion» 229, SSd, 

(Uopan)^ 45* 

pMWkirri Council (Prance functions 

commtiittliWj,* inltemixtur© 
of fi; 

'Ito ^ owt. ^ Ae 

kill ^ t ‘ ' ’’ f'i ^ 


Prerogatno oi Crown, m Englaiid, 9i. 
251; corlrullable istuiK in 
Eiiglaiid, 254 ; uinl in C’oh.iiif-, 
251 ; and in India, 254-255 , 
gative of tin* f !o\^n m liAl% X>2- 
254 ; , power lo «"staMish 

tonrts bv, 393 3 ’4 

Preiogative, ^ioghub Gu\einnipht of 
India if pis-esst^s, 11/7-113, 25J 251. 
Prcin^ative pouoi of Kings m modern 
polities, legal not abftolute, 251-252. 
Pieiogatue wiits, i^siie of, agaioNt 
militaiy courts in England, 499, 
5 m 0, 505 ; to test the light to oitice, 
451 ; control of adminibtiation by, 
see Admmistiative jiinsdictioa 
Ih'esident (of Fiance), impeachment for 
treason, exciiusioo of jurisdiction f>l‘ 
courts, 351 ; position compared with 
that of King of England, 204 ; long 
term, why impossible, 263 , (of the 
United States), impeachment of, 
exclusion of Jurisdiction of courts 
until removal, 351-352. 

Principate, advent of, in Rome, 42. 
Private bill legislation in England, as 
an agency for organising local ad- 
ministration, 160, 177. 

Private law, reluctance of early com- 
munities to modify, 24, 77n., 142- 
^ 143. 

Privilege of Union (Aragon), 73n, 
Privilege of members of legislatures. 

See Legislatures, members oL 
Privy ^Gouncil (English), 81, 258; 
Judicial Committee of, its jurisdic- 
tion over colonial litigation, its 
significance 210, 

Privy Council (French), 81-82, 

Privy Council (India), proposed, 2f>8ii. 
Privy Council (Yenetian), 63. 
Frotesionai service, defects of, 202. 
Pfomissione dueale (coronation oath), 
of the Doge, (Venice), 64* 
provinces, local units, of the Boman 
Empire, 150 ; of Prussia^ 160, 230 ; 
of Austria, 171 ; of South Africa, 
23243$ 5 of India, 118-170 ; altera- 
tion of provincial 'boupdaries in 
India, 180, ISin; dfstidhutioii of 
frootioM between Ceattal and 'Pro-- 
vincial Govemmehtt ' v in Jnibla, 
224-226 I oentraJ cbhtrblf 

I ^22lbf228. ' ^ ‘ 

Pwishial il^mulve ^ 
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Provincial corporatioa.s, on ihc Con™ 
tiiieiifj, tlieii dubfection to centiai 
control and iiii perfect local auto- 
nomy, 528-5;">0 

Proviaoial Council (Prussia), its fnnc- 
23^^232 ' (Holland and Belgium), 

Provincial Deputation (Holland and 
Belgium), functions, 231-232. 

Provincial Governor, and liis Council 
(Prussia), 230. 

Provincial States (Holland and Bel- 
gium), 232, 

Prussia, adnimistiation without law in, 
2 ; administrative system of, its 
growUi, 102 , characteustics, 103 ; 
organisation of local authorities in 
168-171 j class differences in, 169n ; 
local self-government m, 194, 198 , 
matters legarded as of central and 
local Intel est lespectively in^ 206 , 
central contiol in localities exercised 
thiough olficial agent and associated 
council, mainly elected, 230-231; 
Staat-ministermni, functions of, 
286 , bureaucracy of, 293-295 , civil 
seivice examination in, 303, legal 
lesponsibihty of oMcials, impeifectly 
developed in, 429-430, 470 , organi- 
sation of municipal autonomy in 
515-518 , citizen’s rights in, 573- 
57i. 

Public corporations. See Local (and 
other public) corpoiations. 

Public ^ law, more readily altered in 
ancient polities than private law, 
24, 77n, 142-143. 

Pubiio prosecutors, m Prussia, 429 ; in 
France, 430 ; in England and the 
United States, 473 ; evils of mono- 
poly of prosecution of, 473-474 : in 
India, 479n. 

Publicani, m Rpme, part played by, 
4i0'-43, 

Quasi-public-corpomtipns, 1 64n, 17§, 
555. I . 

, Eebollion, responsibility official® 

^ of pffi'ci4®r'' -%> #puiarj 
‘jt 



llevcnae courts (India), acliiiinihira- 

tivf‘ courts, 1 26- 1 3U, 

Hevolution, avoidanf^e 
political practice, 24 
Biot, responsibility of partici- 

pating ID the suppression 
478. 

Roman army, change in its composition, 
and its effect on the iidmmihtrative 
system, 40n, 

Roman citizenship, 

the Allies, edect of, 3^* 

Roman polity, three ; 

transition from City Terri- 

torial Empiie, througi^ impe- 
uuui, 34, 35. 

Rome (Imperial), adminisfation with- 
out law in, 2 ; absolu^i®^ ; 

relation of State and individual in, 
15; advent of the piincipate, 42, 
development of Roman bureaucracy, 
43-47, 50 ; organisatJC^^ local 
units m, 159; Emper^^’ . 
an executive council, i treason 

law in, 357-358; abseii®S^^ judicial 
independence in, 389, official tenure 
in, extra-legal, 442; compulsory 
service in, 642 ; 
artificial persons, 508. 

Rome { Republican ), B,itnmmtva,tion 
without law in, 2 ; 

of administration in^ magis- 
trate’s responsibility ^ 

2ln ; popular assemble®® Rome, 
non-interference by tho^ adminis- 
tration, 35 ; Senate’s thereof, 

35 ; status of citizens non-citi- 

zens in, 37-39; ^provinces” of 
Rome, 37, B9 ; causets break- 
down of the I 

differentiation of func^ 

tidns in, 77-78 ; rule of ' 

139j progress of the S^Mle from 
advisory to oontrollingf 249; 

ateence eentralisrf axeoutive in, 

, 2f9-2gO ; i^mgress 

legal irresponsibility ' Bx;e- 

' outive in, mhmS , ; 'ia, 

'■ mm 

'lavpw'fe', 

' " , tiws J, oa ' M;;- 

• ' wM’ 
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TXDi::x, 


llrmlnfci s Jlepori', 

50 7 n, 570ri 

Uojai Goiiit^ fEo<;^h^ii )5 liti sf*nicp® in 
ostabli-jhintr coiiPtiUitional monarchy 
and rule of lawj 7"Jf l^S-94 ; how 
ma(L‘ imlependGiii of Kinj,o 74, 74n. 

of m Athca*-, :)0, 130 , in 
ropnblimn liuinej 130, m Eng- 
Ifind, 00 ' eailv atfc^'oipfc to ebtah- 
it in Bnii'^Ii fndia 100-111 , as 
iio\\ pravaihni^, 12G“i‘J8, 132-133 ; 
how seeiirod Oj and ‘*stand- 

mt;’ otder^" in JJntish Crown colo- 
nics, 216 , independence o! ludicmry 
Eh a condition of, 380 ^ gtatntes £^i\- 
iiiii; large diseretionary powets to 
oilieials, coupled with grants oi legal 
immunitr, how affects it, in India, 
4^0-481, 601 

Hillers, training of, 21IBii, 200n, 

Rural boards, m India, 184-186 
Iliibsia (of the Czars), why constitution 
of 1906 failed to establish “consti- 
tutional government in, 25 2 n , 
bureaucracy of, 295n , ministers 
lesponsible to the Cmr, 342n ; no 
Pailiamentary pimlege m, 385-386 
Saigon, abuse of representative institu- 
tions in, 203n 

Salary of officers, if recoverable bv suit, 
465-466, 

Savii (Venice), 66. 

Scottish law, remedy against Covern- 
ment in, 317. 

Secretary of State for India in Council, 
creation of, 117 ; >hls relation to the 
Government of India, 118-120; 
constitution of the Council, 236; 
statutory immunity of members of 
Council, 351 

Self-determination, right of, of commu- 
nities, 678, 

'Self-govermng colonies (British), parlia- 
mentary government in, 84 ; largest 
devolution of internal authority in, 
IBf ; control of Home Covernmeut 
ow, how exercised, 269. 
Self^goterning 'local - authorities and 
. benttftl control, typof of control, 

, . 198 ; meters ^ erf' central 

^ 'and local interest, 187,-204-266; 

^ adiag mmu of the Central 


obbLacIes to dcv{*l»i|iTOciit. KN) . 
Fedpnd mc»vement in the revenue 
diiectmn, 190, conditions chitei- 
mining the natute and extent of 

devolution, 201 

Senate (Homan), 35, 78, 249. 

Senate ( Venetian ), e>tabli^hccl, C2 
reorganised, 66, 

Senators and ecpiiies, struggle beU^eeu, 
m Republit*aa Rome, its Mgoih- 
cance, 41. 

Seneschalbhiph, local iioit^ of Medieval 
Prance, 159 

Separation of powers, implies dilFeien- 
tiation of structure and functions 
lu the State, 6-9 ; executive 
judicial and legislative organs of 
the State, ilieir in tei -relation, 9- 
10 . as a condition of administrative 
law, 22 , attained fiist in England, 
75, 79, 8), 81, 83; as ad\ocated by 
the Ancients, 76 ; impracticable in 
the ancient City State, 76 ; partial 
realisation in Athens and Rome, 77, 
m Venice, 78; non-existent in pre- 
feiidal and feudal polities, 79 ; 
absorption of all ianctions by 
Feudal Councils in Spam, 8D, 80n , 
concentration of all power in King 
in P'rance, 81, 82 : Montesquieu’s 
discovery of it in England, if erro- 
neous, 83 ; acceptance thereof by 
Blackstone, 83 ; nowhere perfectly 
realised and disposition of powers 
implied always unstable, 84, 85 ; 
doctrine a principle of political 
practice, not a dogma, 86 ; proper 
appreciation of the doctrine, 86, 87 ; 
the doctrine as applied in India, 
87, 1.29-132; confusion of powers 
in Switeerland and Germany, 89a : 
as understood m the United States , 
85, 86 ; in France, 86 ; combined 
exercise of judicial and executive 
functions in the administration of 
criminal law in In,di% 134-135; 
legislature subordinate to the 
exe«5utive in India, 132, 246-247, 
661, 663-664 ; execullve sibordi- 
nal^ to ' legislature . in mbsl ' 
modern polities, 255 ; hul hot in 
India, 672-674 ; d<wtrin®,45 - to' 
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hemees^ organisation Of, a function of Spueialit}, cioetiine of, eflectoiimuni” 
the executive, control by logi^lafeuro tip at autonomy on the Coiifcmenl;, 

278-279, salaried and Isonoraiv 

sei vices, 289, peimanent and iota- '\Spoils sT'-teni in the United States, 
live services, 289 ; the ‘‘spoils Italv and Fraiiee^ 299, 290iit ; m 

system ’ ol xVmerica and Italy, 290 the United States, 4jl7“44-9 

permanent service placed under lay Spozaliso del mar, 6‘] 
eontiol m England, as a •safeguard ^'Sqmrearchj' ni England* 192 
against bureaucracy, 200-291, ex- St Helena, go vei ament of, more pro- 

tension of the principle on the Cnn- gressiveiy oiganised tlmn of some 
tment, 292„ internal legulation oi, Indian Provinces, 2d9-240. 

(i) as to elective oMcers, 301 , (ii) State, a free personality, yet subject to 
as to appointne officers, 302 tiie law, 5 organs of, B-9 ; identity of 
examination system, 302-305 , State with Government leads to 

tendency in moclmn systems to absolutism, 13-14 * State not an 

check abuse of patronage by statu- end in itself, 14-20 * its end, 23, 27, 

tory and administrative rules, 3 j 6- Stat(j {meaning Goi eminent), should be 
307 ; direction and removal of regarded as a legal person, 309- 


officeis still largely left to the 
execute e, 307 , exceptions in regard 
to removal, 307-308 , vested in- 
teiest in oflice how fai recognised, 
307 308 See also Officers, legal 
lelations of. 

Sismondi, commendation of Floientine 
Government by, 58n ^ qualified 
appreciation of Venetian Govern- 
ment by, 62n, condemnation of 
Venetian rule of dependencies, 70n. 
Slavery, basis of class rule in Greece 
and Rome, 15, 2G 

“Social compact”, doctrine of, its origin 
out of feudalism, 18, I8n, 

Socrates, judicial murder of, 27. 

South Afiica, Federal Union of, distri- 
bution and functions between the 
Union and the Provinces, 221 
South Africa, Provinces of, Parliamen- 
tary government modified in. Exe- 
cutive Committee of Provinces 
elected for terms and not dismissible 
at pleasure by Council, 84, 233 , 
local authorities as agents of Central 
Government, 232-233 ; treason law 
of, 365 

Spain, Feudal Council in, 80 ; bureau- 
cracy in, 50 j Parliamentary govern- 
ment in, 84 , administration of the 
Continental type, 105 ; treason law 
' . in, 368 ; Feudal charters of, the 
General Privilege and the Prifilegte 
' of Union, 73n, 558 ; eiti 2 ^en-^s rights 
577-6,78, ^ 

'uplopies* ,eehW coUteol'in, 

ol, ^X,7,'; ' - , ‘ ‘ 


311 , So legarded on the Continent, 

311, 32B, failure of English con- 
stitutional law to recognise corpo- 
rate character of, 311, 330-331; 
not made good by treating the king 
fs a “corporation sole^^ or by dis- 
tinguishing Crown from king^ 31 1 ; 
legal relief by or against State, 
how obtainable in Eoglmd, 312- 
314 ; in America, 814 ; in British 
colonies, 315; immunity of State 
m A^merica and British colonies, in 
respect of governmental acts, 316 : 
ecjuitable remedy against Govern- 
ment ia England, 316 e ; remedy in 
Scottish law, 317 ; remedy in 
India, 3 17-321 , what acts of Govern- 
ment immune in England as ‘^acts 
of State,” 321-321, 329, remedy in 
France, distinction between “acts of 
administration'* and “acts of govern- 
ment,” and immunity as to latter, 
321-32B ; comparative estimate of 
remedies against Government ob- 
tainable in England, America, the 
Continent of Europe and India, 
323-32S English law immunity erf 
State for torts of agents 

326 ; , how raid on treasnry by liti- 
gious citottS may be ^voided,' 32'6^ . , 

327 ; 'Stjate viewed as a jnrfelie pfr- ^ 

son on tihe^ Gontmett-t,'‘323; in ' 
327-333 ; not- In the r«4 bf ’ 
British Empt»> 835*431 ' 

in 332 I' not 

Zmhmdi 3 | 2 ; 

»tporai^ Of , 

of .the 
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i)iii aa iiiimhitional ‘nu a.-n ui 
tlic casf* 01 iLe .Slat**. 4 ilie Amen- 
can fj33 ; |»uvi!ege^ oi 

GoveiiiHH'Et rt.*^ litigant m Englmci, 
33«5-33li t in I ndia* 334-33G , lu- 
\ lolability of State, an element m its 
legal cliaracter, 355-372, mtenen- 
tion of, in action against f*r!icial, 
rliffeienf effects in England and tlie 
(emtinent. 472-474 : incorporation 
of certain offices to give |udiciai 
remedy against State for tores of 
officials, 554-555 * how to make 
Government obseive the law and 
exercise discretmoary powers ptoper- 
1} ,604-605 , judicial control not 
sufficient, 603; see also Judicial 
control of administration. 

Btate and individual, relation between, 
in Greek City States and Imperial 
Eome, 15 ; in feudal polity, 1 5- 17 , 
in post-feudal Europe, lS-20, 
Aristotle on, 23 ; the two factors of 
adnimistration, 51 ; proportion 
each bears to the other deteripmes 
the type, 91 ^ opposition between, 
involved in the conception of citi- 
zens’ rights, nature of, 557 ; opposi- 
tion admits of reconciliation, 580 . 
reconciliation how sought to be 
effected under different systems, 
581 ; American method why supe- 
rior to others, 583-584 ^ business of 
administrative law to reconcile this 
conflict , 585-586, 676, 676-677 
* 679480. 


dual fti flits t!< ,i -ill Uw i!., 56*1. 

8ticcG and itffy ni 5IcHji«nal utic , 

5.S 

vSub diu-irms, h>\4 nmUm Ifj'thi,, 183 
office! Hi chisigt* eseiU'-f*'' cenlrai 
governmental iaiictioiw, 228 

Substantive adiiiifiicsfcititjvo iuw., its coii'^ 
tents, 140 , cilj.iieii lights a 
branch ol, 14U. 

Sukraiiit}, on the duty of stihnmts in 
relation to a lawl^^ss king, l*)7. 

Supreme Court (C.ileuttah ‘ established, 
conflict vith the Exist Iiidm 
Company, 111 

Supreme Court (Cniicd States) See 
United States : 

Supreme Executive See Chief Es(>eu» 

tive 

Sweden, non-pailiamentaiy government 
in, 84 : local admirnstiation in, J71, 
pai I lamentiiry privilege in, 385, 386^ 
judicial administration of, 423. See 
aUo Continental Europe 

Switzerland, non-par! lameo tar j govern- 
ment in, 84 ; organic confusion of 
powers In, 89n ; local administration 
in, 173 ; supreme executive m, 
collegiate, 250 ; executive councillor 
in, legal position of, 371 ; legal 
responsibility of officials m, 431, 
433; citizens’ rights in, 576. 

Taluks and Tahsils, local units In India, 
183 , officeis in charge exercise 
central governmental functions, 228. 

Taxation and bureaucracy m Rome, 
46 


State Bank of Tenice, 68 

of siege/’ 275-276; power to 
declare fe ‘Estate of rebeilkn/’) in 
India, 276, 471; in^ France, 474; 
, unknown in England 474. 

•^State of War/’ in England, disting- 
nisbed from **state of sieg^’’ 47i- 
4^6. , ^ , 

Stkfe necs^ity^ plea pf, analysed, M0. 

mt& /abundant in 
; ;#aA»t^4,jn^ia%l#an in 
' ' ’ poli®^ i#7-i^ ' m' 

nt EraiM», -bo, . 


Todd, his views regarding ministerial 
irresponsibility examin^, 437-440. 
Towns, as local units in Feudal States, 
158 ; common law unite in England; 
259*160; their legal , position in 
England, 164 ; in the United States, 
174, 175; special okim of town 
populations to local self-govem^* 
ment, 254* 

Treason law, under different systems of 
govemmen^' 355-372; orkinal 
chataoter ' of, 356 1 k|et _ dtyelan*^ ' 
. ^ menlSi '351-372; eomip^ahivo 'ofil-* 
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T] lilted States of Aweiica, doctrine of 
separation of poweis as uiiderstoocl 
iri^ 84,87: non- purl iaiiientary go- 
vern men i HI, 8i, 266 ; udiimnstra- 
tive s}st6ii of, 101 ; Its prtuiouaced 
iegalisiJi, iOl , soorces of adiiiiiiift- 
train e kw m, 145 : organisat on ni 
local aiImmi«t!ution. 170 175 : 
ageiicie'* foi clie e\ei{‘i-.e of federal 
in the States i22ii (h) : 
noil cabinet go\e!nmeni in, 84, 
JG6 contracted with that of fler- 
muny, ifhT ; ongui of the lion- 
calunet form of government in, 
1'68 ; excciitnc originally as weak 
and impotent as in the States wisely 
made stionger, piilitical salvation 
of the (oiintry due thereto, 269: 
(lovcrnmeut how kept jii rapport 
with popular feeling, 269 ; State- 
governments of, characterised, 268- 
270, 287 ; government of colonies 
of, 271-272 , cabinet of the Presi- 
dent, its working, 286-287 , “spoils 
&)stem^’ in, 290 ; civil service exami- 
nation in, 303 : no vested inteiest 
in office recognised, 307 , remedy ot 
subjects against State in, 3!1. 
State governments, not bodies 
corporate but mternational units, 
333 ; progress fiom absolute to 
legal irresponsibility o! Chief Exe- 
cutive in, 338^339 ; legal irrespon- 
sibility of Chief Executive has not 
led to cabinet government in, 341, 
subordinates of President executing 
illegal orders of President, If respon- 
sible before law, 342 , impeacbnient 
of President, 351-352 , Senate, 
bouw of impeachment m, but not in 
tome of the States, :353 354; treason 
^kw, 362-363 , judicial adminis- 
;tratioii in, 420-422 ; legal respon- 
'sibliity of high officials in, 439, 
43§n, 441 ; official tenure in 
America, the ‘‘spoils system^V 447- 
448 ; not contractual, 452 ; acoept- 
of office, j| obligatory in, 461 ; 
to spe for office, 4$3 ; right to 
11^,4644 right to compeiis»&«^ 
|#|ie«,dWpline in, 466 1 

I'l 'tb; enforeo loffic® Ais-': 

^ .etihifictW m 
14 
I’; 4 

'’'1,#^ ' 



tion> beeoiiii' creatures of State 
legislatures in, 512-513, ol4n , 
organisation of iiiuiiicipal autonoiny 
in, 522-523 , “home rule” chatters 
of cities, 522 , interna! organisation 
(it local corporations, 535 ; the 
tklvestoiie plan, 535 : inesponsi- 
bility before law of local corpora- 
tions »o lespect of governinentai 
acts, 317, 323. 324, 548, 549 ; 
citizens’ lights, evolution of, in, 
559 ; American conception of citi- 
5iens’^ distinguished fiom 

Engli'^h, 559»566 ; responsibilities 
of the fudiciary in, 564465 ; why 
Ameiicaii conception of citizens’ 
rights supeuor to others, 579483; 
administrative execution upheld as 
not contrary to due process of law, 
if ]>arty affected had opportunity 
to be heaid before court or adminis- 
trative authority, 592-595 ; judicial 
review of administrative action less 
adequate in the E'nited States than 
On the Continent of Europe, 595 ; 
Congress's control over supply in, 
660 . control of Congress over ex- 
penditiue, 662-663. 

Unity of administratioHj as an element of 
adinnustration according to law, 20. 

Uiban aicas, local units in the United 
States, 174, 

V enetian Eepublic, an exceptional form 
of polity, 61 ; unaffected by Feuda- 
lism, 61 ; institution of Doge-ship, 
62-63 • beginning of sea power, 63 ; 
expansion, 6445; Great Council, 
instituted, 64 ; closing of the Great 
Council, 65 ; Council of Ten, 65 , 
reorganisation of the Senate, 66; 
judicial organisation, 66 ; absenoe 
of caste-distinotion, though ruling 
body arisfooracj, 66 ; natlonalitod 
pipping, 67 ; naval oonseWption, 
68; Staie-ebntrol W and Stale-aiskte 
©d ^mm^m abd industry,' 67, 68 ; 

^ Stafobanfcj'lg'f navigatloi* kw%48“ 

, 6% goveru|p«it ,of her 

' '6t-76». 70a 7 - dil^loiaatle iervte, 'TO | 

; of -tni 

' Shv'.7e-*?|.i 








214-»215 , eieifi.e 

tmi yf etwQtue iii 
273 ; Its 27 Is 
Viceroj (BiitH^i), i«i'i 

Britain, pwtioiu:; r^niparnl^ 

3t)S : mdeilnil** i‘XtmsiMri 

why n«»^’ prih‘jihi«% *» re'*s|M^ri'‘ibiiit'} 

heforp law ni'j 3I4-34G, 

VictCiria, atteiupt of the ori^aiUMid 
iHwices in, to milw^nre Chn wiiTii»*nl 
liow met, 2113. 

Village coinmunitvs a ' local mni'4 o: 
fi'iidal State^n, lo8. 


Wi*A tiiJ , nal its * M ' ’h 
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III In- , t!oo lii !.iw ' 347 

■\Vi'it^* lUMo !.i^5, 1*54“ oi in IK** f"' 

|ac,e\iho .5 and i 4 gchti*d ri y.*’ 

die*., 2n35i, ^ « in, 

WiU m (WuyiinH^ / I •* na 0.1 iiip*4i*ni' ^ 
oi Aacirnt Cdy 17; In* 

chiiactjoi^a^i' ’n Wai ii a 

^trugl^ie h*'t4<'^n 4nt>i racy and 
deiai<cmc}% d7S:.}a 4*** riiiir, of 

deterusiniliioii of i rniiiiiniti* , 47H- 

hlO, 6S§fn 





